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Terms of Reference – #3
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Using a representative subset of recent management actions, 
evaluate how well the NEFMC has performed in terms of: 

a. Timeliness of decisions and subsequent management 
implementation by the NMFS

b. Responsiveness to scientific advice

c. Transparency, public participation, and documentation

d. Consideration of potential impacts when making decisions 
(i.e. habitat, economic and social impacts, cumulative 
effects, etc.)

e. Overall outcomes of actions taken on the environment 
(cumulative biological and social impacts) 



Amendment 5 Purpose/Need

Am5 developed to advance the goals and objectives 
of the Atlantic herring management program by:

 Improving the collection of real-time, accurate 
catch information; 

 Enhancing monitoring and sampling of Atlantic 
herring catch at-sea; and 

 Addressing bycatch issues through responsible 
management
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Herring Amendment 5 (Am5)
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Key Considerations
From a target resource perspective, there was no 
biological/conservation need for Am5.

 Atlantic herring – rebuilt, no overfishing

Am5 was developed by the Council primarily to 
address public/stakeholder concerns.

 Unprecedented level of interest in managing this 
fishery from commercial and recreational fishermen, 
eco-tourism and shoreside businesses, conservation 
groups, and the general public
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Am5 - Timeliness
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Split from Am4
June 2009

Final Rule
February 2014

• Persistent, divergent views on if/what should be done

• Addition of major management issues/measures during Am5 
development process (ex., river herring measures, caps)

• Consideration of a wide range of alternatives to address 
stakeholder concerns (including a call for stakeholder 
proposals to address catch monitoring)

• Complexity of management alternatives (analysis, 
administration, implementation)

Final Measures Selected
June 2012



Am5 – The “Big” Stuff
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Herring Committee and Council deliberated many hours/days:

 Requirements for dealers to accurately weigh fish

 100% observer coverage requirement for Category A/B 
herring vessels, with industry-funded monitoring program 
(target $325/day paid by industry);

 Measures to minimize net slippage, with slippage caps and 
trip termination requirements by gear and area

 Area-based river herring monitoring/avoidance and other 
river herring bycatch measures

 100% observer coverage and other sampling requirements 
in year-round groundfish closed areas



Am5 – Disapproved Measures
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NMFS Disapproved (July 19, 2013):

 Requirements for dealers to accurately weigh fish

 100% observer coverage requirement for Category A/B 
herring vessels, with industry-funded monitoring program 
(target $325/day paid by industry);

 Measures to minimize net slippage, with slippage caps and 
trip termination requirements by gear and area

 Area-based river herring monitoring/avoidance and other 
river herring bycatch measures

 100% observer coverage and other sampling requirements 
in year-round groundfish closed areas



Am5 Partial Approval
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NMFS’ Rationale for Disapproved Measures (7/19/2013):

 Some proposed measures lacked adequate rationale and 
development by the Council

 Utility and legal concerns about implementing some 
measures

 Concerns about “unfunded mandate” related to 
requirements for observer coverage

Additional guidance provided by GARFO 9/20/2013 re. 
potential revisions to disapproved measures



Am5 Partial Approval
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Council Response (8/1/2013):

 Extreme disappointment regarding the process leading 
to partial approval

 Concern about “twenty questions game” – why weren’t 
solutions offered when problems were identified?

 Emphasize importance of communication/collaboration

 Highlight the need for empowering staff to create and 
suggest workable solutions during the process

 Desire for shared sense of accomplishment versus 
delineation of responsibility



Transparency/Public Participation
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Extremely High Level of Transparency/Public Participation

 Numerous public meetings November 2007-June 2012

 Call for stakeholder proposals re. catch monitoring

 Consideration of a very wide range of alternatives/ideas

 Seven public hearings in affected communities 
throughout Greater Atlantic region

 Significant coordination with Mid-Atlantic Council 
(concurrently developed a similar amendment to the 
Mackerel FMP) and Atlantic States Marine Fisheries 
Commission



Am5 – Responsiveness to Scientific Advice
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Significant Challenges:

 No clear scientific/biological need for many measures

 Proposed observer coverage requirements were higher 
than those supported by available science

 Stakeholder perceptions vs. available data

 Bycatch issues – “chicken or the egg” dilemma

 Herring PDT struggled to provide technical 
support/justification for some measures

 Guidance to Council was inconsistent/unclear



Consideration of Impacts
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Impacts of each Am5 alternative/option evaluated to the 
maximum possible extent on:

 Atlantic Herring

 Non-Target Species and Other Fisheries

 Essential Fish Habitat

 Protected Resources

 Fishing-Related Businesses and Communities

Many impacts were difficult for the Herring PDT to quantify.

Yet, the Am5 Final EIS Discussion of Impacts = 220+ pages
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Consideration of Impacts

^^ Example – Summary of Major Impacts by Alternative
(Draft EIS, Public Hearing Document, and Final EIS)



Consideration of Overall Outcomes
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The Council weighed overall outcomes carefully when it 
selected Am5 final measures.

 Final preferred alternatives clearly reflect intent to 
respond to stakeholder/public concerns while 
reducing/mitigating significant negative socio-economic 
impacts expected under the proposed action

 Detailed discussion of rationale for preferred 
alternatives provided in Final EIS

 Comprehensive cumulative effects analysis included in 
Final EIS



Am5 Challenges and Lessons
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 Lack of common objectives and understanding between 
stakeholders, NMFS, and the Council

 Evolution of issues/problems over time and inclusion of 
new alternatives throughout process

 Complexity of management action, lack of biological need

 Lack of clear guidance and technical support

 Significant political/public pressure to move forward

 Resource limitations to implement Council’s preferred 
alternatives (NMFS)



Am5 Challenges and Lessons

17

 Sense of discouragement and frustration among Council 
members, staff, and public

 Loss (waste?) of time and resources over many years 
developing Am5 measures

 Significant challenges (and more time, and more 
resources) associated with revisiting and re-submitting 
disapproved measures

Overall, Am5 clearly illuminated the need to improve and 
communication and encourage proactive collaboration 
between NMFS, the Council, and its advisory bodies.


