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Combined Framework Adjustment 

Adjustment ##7 to the Northeast Multispecies FMP 
Adjustment ##3 to the Scallop FMP, and 

Adjustment ##1 to the Lobster FMP 

To eliminate the requirement that permit applicants own title to a fishing vessel 
at the time they initially apply for limited access/moratorium permits 

1.0 INTRODUCI10N 

In 1994 NMFS implemented major amendments developed by the New England Fishery 
Management Council to the fishery management plans (FMPs) for the Atlantic sea scallop, 
northeast multispecies (groundfish) and the American lobster fisheries. The amendments, 
intended to eliminate overfishing in these fisheries, employed moratorium and access 
controls as a first step to cap or reduce fishing effort. 

NMFS partially implemented Amendment 4 to the scallop and Amendment ##5 to the 
groundfish FMP on March 1, 1994. Most of the remaining measures and some framework 
adjustments were implemented on May 1 and in subsequent months. NMFS implemented the 
approved sections of Amendment ##5 to the lobster FMP on June 21, 1994 except for the 
limited access permit system, which will be implemented on January 1, 1995. 

2.0 PURPOSE AND NEED 

2.1 Need for adjustment 

Under current regulations for the Atlantic sea scallop, northeast multispecies (groundfish) 
and the American lobster fisheries, to be eligible for a limited access permit in 1994, an 
applicant must own a vessel that qualifies under the various moratorium criteria for each of 
these fisheries. In addition, applicants must obtain a permit in 1994 to be eligible for limited 
access permits in future years. This situation creates a potential problem for anyone who 
holds fishing rights under the various moratorium provisions but does not own a vessel. This 
includes anyone or who recently sold or transferred a vessel and retained the fishing rights, 
but has not bought a new vessel in time to apply for a permit during the 1994 calendar year. 

The requirement that applicants must own a vessel at the time of their initial application for 
a limited access permit also conflicts with the requirements for permit renewals. Under the 
current regulations, once an applicant has received a limited access/moratorium permit, the 
applicant may sell the vessel and renew the permit in order to retain the fishing rights 
indefinitely. · 

In developing the amendments, the Council adopted the policy that vessel owners should not 
be required to fish their vessels to be eligible to get or to renew moratorium or limited access 
permits. The Council did not want to force vessels to remain in currently overfished fisheries 
in order to retain fishing rights for the future. Also it did not want to force an applicant to 
buy and fish a vessel only to preserve future fishing rights. 



In making this decision the Council weighed the potential biological benefits of two 
alternatives. One alternative was to require vessels to fish in order to remain eligible for a 
permit and thereby attempt to get additional effort reduction through possible attrition from 
vessels that failed to fish within a defined time period. The other was to not require vessels 
to fish to retain future eligibility. The Council chose the latter approach because it believed 
that it had a greater probability of minimizing fishing effort in the early years of plan 
implementation when it is critical to get as much stock rebuilding as possible. It also believed 
that the first approach would not work because vessel owners would find a way to maintain 
potentially valuable fishing rights. • 

Additionally, the Council was concerned that as a practical matter some of the otherwise 
ineligible applicants could retain fishing rights by making "paper transaCtions" to acquire 
vessels in order to qualify for permits. For example an applicant could acquire a vessel with 
an agreement to sell it back to the original seller once the applicant obtained a limited access 
permit. 

Although the Council did not explicitly address the issue of vessel ownership as a 
requirement for permit elig:tbility in the various FMP amendments, neither did it adopt a 
policy requiring applicants to own a vessel at the time of application. The idea that, to the 
extent possible, permits should be attached to vessels to prevent speculative buying and 
selling of fishing rights further added to the confusion. 

Finally the regulations were written to minimize the change in the administration of the 
fisheries permit system. Federal permits have been issued to fishing vessels instead of to 
owners or operators. This practice was not a problem until the Council adopted limited 
access measures and potentially conflicting vessel replacement provisions. NMFS has not yet 
changed the permit system, partly because of the time the change would require, and partly 
because issuing permit numbers to vessels simplifies keeping track of vessels in the 
commercial fisheries data base. The proposed action will require NMFS to make minimal 
changes to the current permit system. 

2.2 Publication of the action as a proposed rule and opportunity for public comment 

The Council recommends that NMFS publish the adjustment as a proposed rule with an 
abbreviated comment period. This procedure will allow more public comment before the 
adjustment is implemented than is it were published as a final rule. 

The Council has discussed and heard public comment on the this issue for several years 
during the development of the amendments to the Multispecies and Scallop FMPs. More 
recently, this problem has been discussed starting at the September Council meeting. Below is 
a list of recent meetings at which the issue has been discussed: 

Date 
9/21-22/94 
10/4/94 
10/28-29/94 

Framework adjustment 

Meeting 
Council 
Interspecies Committee 
Council 

Elimination of vessel ownership requirement 
2 

Location 
Southport, ME 
Peabody,MA 
Danvers,MA 

December 6, 1994 



The public is informed of Committee meetings by a letter to interested parties and advisors, 
including the press and industry associations. At the September 21-22, 1994 meeting, the 
Council initiated this framework action. The public is notified of all Council meetings by 
publication of a notice in the Federal Register and the agenda is mailed to approximately 1,500 
interested parties including local and trade publications and industry associations. 

3.0 PROPOSED ACI10N AND ALTERNATIVES 

3.1 Proposed action 

The proposed. action would allow an applicant with fishing rights but who does not currently 
own title to a vessel, to still qualify for a federal limited access/moratorium vessel permit for 
1994 and subsequent years in the fisheries for Atlantic sea scallops, northeast multispecies 
(groundfish) and American lobster. The permit will specify the physical characteristics of the 
vessel for which the fishing rights were originally established, and only will be valid for 
vessels that fall within the plan-specified vessel replacement restrictions, if applicable. 

For example, the vessel replacement restrictions would be based on the physical 
characteristics, the length, tonnage and horsepower, of the vessel that originally qualified 
under the limited access/moratorium criteria. At present this provision would apply only to 
the scallop and groundfish fisheries because there are no restrictions on the size or power of 
replacement vessels in the lobster fishery. 

3.2 Alternatives to the·proposed action- no action 

Because of the nature of the problem, the only alternative to the proposed action is simply to 
not take any action. The current regulations prevent an applicant who does not own a vessel 
at the time of application from being issued a limited access/moratorium permit. 
Additionally, the current regulations would prevent such an applicant from qualifying for a 
limited access permit in the future (unless the. applicant obtains the permit by acquiring 
another vessel that has qualified). 

The no-action alternative causes several problems. First, the current regulations might be 
legally challenged on procedural grounds. Potential applicants were not informed of the 
vessel ownership requirement at the time of the public hearings for these FMP amendments 
and, therefore, did not have adequate opportunity to comment on this issue. In fact, if they 
had carefully followed the discussions of the Council and its species committees they may 
have been led to believe they would not be required to own a vessel when applying for a 
limited access/moratorium permit 

Second, taking no action would allow a restriction to remain in effect that the Council never 
intended to implement This restriction could cause significant financial loss to applicants 
who might otherwise qualify for limited access/moratorium permits by forcing them to 
purchase and operate a vessel. Finally, the entry of any additional vessels would have a 
negative economic impact on other participants in these fisheries because the major fish 
stocks are either fully exploited or over-exploited. 
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4.0 ANALYSIS OF IMPACI'S 

4.1 Biological impacts 

This proposed action affects only permit eligibility requirements and is not expected to have 
any biological impacts on the stocks managed under plans to which the adjustment would 
apply. The FMPs to which the measure applies will be monitored on the basis of whether 
they achieve their biological objectives and adjusted for any shortcomings. Consequently, the 
proposed action may affect the distribution of landings among vessels, but not the overall 
level of landings or fishing mortality. 

4.2 Economic impacts 

At present, information is not available about the number of vessel operations that might be 
affected, but the economic impacts of the proposed action are expected to be positive. The 
proposed action will not increase or decrease the overall level of fishing effort if current 
controls on effort are effective. It will, however, forestall investment in or the acquisition of 
additional vessels solely for the purpose of retaining fishing privileges. Under successful 
management these privileges could become very valuable as they have in other fisheries 
under limited access or rights-based management systems. Applicants who would qualify 
except for the fact that they do not own a vessel have a strong incentive to make a 
substantial investment in acquiring vessels to keep the fishing rights. Such expenditures 
would be counterproductive. First, they represent a needless expenditure of capital to 
maintain fishing rights and second, they could result in an increase in the number of active 
participants in fisheries that are severely overfished. Any increase in the number of active 
participants in the near future would have a negative impact on the ability of current 
participants to remain profitable during the next several years of rebuilding. The groundfish 
and scallop fisheries, in particular are barely sustaining today's harvesting industry. 

4.3 Fisheries impacts 

The proposed action will prevent possible negative impacts on other fisheries because it will 
forestall investment in or the acquisition of additional vessels solely for the purpose of 
retaining fishing privileges. Today, when most major commercial fisheries in the Northeast 
are either over.fished or under restrictive management, additional investment in fish 
harvesting could increase fishing effort region-wide by increasing the competitive pressure 
for vessels to maintain or increase revenues to survive financially. 

5.0 APPUCABLE LAW 

5.1 Magnuson Act· Consistency with National Standards 

Section 301 of the FCMA requires that any regulation promulgated to implement any FMP or 
amendment shall be consistent with the seven national standards listed below. 
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1. Conservation and rru:znagement measures shall prevent over-fishing while achieving, on a 
continuing basis, the optimum yield from each fishery for the United States fishing industry. 

The proposed action will more effectively implement Council policy regarding 
eligibility requirements for limited access fisheries under its management In so doing 
it will help the Council achieve its goals of eliminating overfishing and achieving 
optimum yields. The adjustment will not directly affect the fishing mortality rates of 
the species managed under the various plans. 

2. Conservation and rru:znagement measures shall be based upon the best scientific information 
available. 

This consideration does not apply to the proposed measure which would change 
permit eligibility requirements and does not require scientific information. 

3. To the extent practicable, an individual stock of fish shall be rru:znagtd as a unit throughout its 
range, and interrelated stocks of fish shall be rru:znaged as a unit or in close coordination. 

The proposed action does not change the definition of the management unit or any 
geographical aspects of how permit eligtoility requirements apply to the fishery. 

4. Conservation and rru:znagement measures shall not discriminate between residents of different 
States. If it becomes necessary to allocate or assign fishing privileges among various United 
States fishermen, such alloartion shall be (A) fair and equitable to all such fishermen; (B) 
reasonably calculated to promote conservation; and (C) carried out in such manner that no 
particular individual, corporation, or other entity acquires an excessive share of such 
privileges. 

The proposed action applies to residents of all states equally. 

5. Conservation and management measures shall, where practicable, promote eJficiency in the 
utilization of fishery resources; except that no such measure shall have economic allocation as 
its sole purpose. 

The proposed action will improve efficiency by eliminating the requirement for permit 
applicants to acquire vessels solely to maintain their eligt"bility for limited access 
permits·in the future in fisheries that already are over-capitalized. 

. 6. Conservation and rru:znagement measures shall take into account and allowfor variations 
among, and contingencies in, fisheries, fishery resources, and catches. 

The proposed action would enable permit applicants to postpone investment in the 
fisheries until conditions improve thereby allowing them more flexibility in making 
investment decisions rather than forcing applicants to acquire a vessel before the end 
of 1994. 

7. Conservation and rru:znagement measures shall, where practicable, minimize costs and avoid 
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unnecessary duplication. 

The proposed action minimizes costs by eliminating the requirement for permit 
applicants who otherwise would not qualify for limited access/moratorium permits to 
purchase and perhaps operate vessels in fisheries that are already severely over
exploited or fully exploited. 

5.2 National Environmental Policy Ad (NEPA) 

The proposed action is very limited in scope and potentially affects a small but unknown 
number of permit applicants. The impacts of the proposed actions fall entirely within the 
scope of the impacts analyzed in the Supplemental Environmental Impact Statements 
submitted with Amendment #4 to the Scallop FMP, Amendment #5 to the Northeast 
Multispecies FMP, and Amendment #5 to the Lobster FMP. 

5.2.1 Environmental Assessment 

The proposed action only affects a small number of individuals and only it affects those who 
may be eligible for limited access permits but who do not currently own a fishing vessel. It is 
not expected to have any biological impacts and is expected to have positive economic 
impacts (see sections 4.1 and 4.2) Based on this analysis, the Council finds that the proposed 
action will not have any significant impact on the environment. 

5.2.2 Finding of no significant environmental impad (FONSD 

NOAA Administrative Order 216-6 provides guidance for the determination of significance of 
the impacts of fishery management plans and amendments. The five criteria to be 
considered are addressed below: 

1) Can the proposed action be reasonably expected to jeopardize the long-term productive 
Cllpllbility of any stodcs that may be affected by the action? 

No. The proposed action will more effectively implement Council policy regarding 
eligibility requirements for limited access fisheries under its management. In so doing 
it will help the Council achieve its goals of eliminating overfishing and achieving 
optimum yields. The adjusbnent will not directly affect the fishing mortality rates of 
the species managed under the various plans. 

2) Can the proposed action be reasonably expected to allow substantial damage to the ocean and 
coastal habitats? 

The proposed action is not expected to impact coastal or ocean habitat. 

3) Can the proposed action be reasonably expected to 1uroe an lldverse impact on public health or 
safety? 
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The measure is not expected to have any· impact on public health or safety. 

4) Can the proposed action be reasonably expected to have an adDerse effect on endangered, 
threatened species or a marine mammal population? 

The proposed action does not change the way the FMPs affect endangered, threatened 
species or marine mammal populations. The NMFS biological opinions for 
Amendment #5 to the Northeast Multispecies FMP, Amendment #4 to the Scallop 
FMP and Amendment #5 to the Lobster FMP issued under authority of Section 7 (a) 
(2) of the Endangered Species Act, concurred that the fishing operations conducted 
under these amended FMPs are not likely to adversely impact endangered or 
threatened species under the jurisdiction of NMFS. 

5) Can the proposed action be reasonably expected to result in the cumulative adverse effects that 
could have a substantial effect on the target resource species or any related stocks that may be 
affected? 

The proposed action is intended to be a part of the management programs 
implemented through rea-nt amendments to Scallop, Lobster and Northeast 
Multispecies FMPs. As such the cumulative effects are expected to be consistent with 
those of the respective plans. The proposed action is not expected to add to the effect 
of the FMP on other stocks. 

The guidelines on the determination of significance also identify two other factors to 
be considered: degree of controversy and socio-economic effects. The Council expects 
no significant adverse socio-economic impacts (section 4.2). The Council also has 
detennined that the proposal is not controversial since there has been no substantial 
dispute on the environmental effects of the proposed action. Based on this guidance 
and the evaluation of the preceding criteria, the Council proposes a finding of no 
significant impact. 

FONSI statement In view of the analysis presented in this document and in the DSEIS for 
Amendment #5 to the Northeast Multispecies FMP, Amendment #4 to the Atlantic Sea 
Scallop FMP and Amendment #5 to the American Lobster FMP, it is hereby determined that 

·the proposed action would not significantly affect the quality of the human environment with 
specific reference to the criteria contained in NDM 02-10 implementing the National 
·Environmental Policy Act. Accordingly, the preparation of a Supplemental Environmental 
Impact Statement for this proposed action is not necessary. 

Assistant Administrator 
for Fisheries, NOAA 
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5.3 Regulatory Impact Review (Regulatory Flexibility Act· and Executive Order 12866) 

This section provides the information necessary for the Secretary of Commerce to address the 
requirements of Executive Order 12866 and the Regulatory Flexibility Act. The pwpose and 
need for management {statement of the problem) is described in Section 2.0 of this document 
The alternative management measures of the proposed regulatory action are described in 
Section 3.0. The economic impact analysis is in Section 4.2 and is summarized below under 
the discussion of how the proposed action is characterized under Executive Order 12866 and 
the Regulatory Flexibility Act. • 

5.3.1 Executive Order 12866 

The proposed action does not constitute a significant regulatory action under Executive· Order 
12866. {1) As stated in section 4.2, the management proposals will not have any impact on 
the overall level of landings and revenues from the scallop, lobster and groundfish fisheries. 
Therefore, the proposed action will not have an annual effect on the economy of more than 
$100 million. {2) The proposed action is expected to have a positive economic effect on the 
lobster, scallop and groundfish harvesting indusbies {section 4.2). For these reasons, the 
proposed actions will not adversely affect in a material way the economy, productivity, 
competition and jobs. {3) For the same reasons, it will not affect competition, jobs, the 
environment, public health or safety, or state, local or tribal governments and communities. 
{ 4) The proposed action will not create an inconsistency or otherwise interfere with an action 
taken or planned by another agency. No other agency has indicated that it plans an action 
that will affect these fisheries in federal waters. {5) The proposed action will not materially 
alter the budgetary impact of entitlements, grants, user fees, or loan programs or the rights 
and obligations of their recipients. (6) The proposed action does not raise novel legal or 
policy issues. Permit qualification issues of this sort are common to limited access fisheries 
management systems. 

5.3.2 Regulatory Flexibility Ad 

The lobster, groundfish and scallop harvesting industries are composed entirely of small 
business entities. This proposed action is expected to affect a very small but unknown 
number of applicants for limited access/moratorium permits in a positive way by ensuring 
that they are not denied permits because they did not meet the vessel ownership aiterion at 
the time of their application or forced to acquire vessels to meet this criterion. The proposed 
action also is expected to have positive economic impacts by not forcing some applicants to 
participate in overfished fisheries in order to preserve future fishing rights. For the same 
reasons, the proposed action will not result in a reduction in annual gross revenues of more 
than 5 percent. Similarly, the proposed measures will not increase annual oompliance costs 
for small entities by more than five percent and they will not inaease compliance oosts for 
small entities compared to large entities. 

The proposed action, therefore, will not have a significant economic impact on a substantial 
number of small business entities and a Regulatory Flexibility Analysis is not required. 

5.4 Endangered Spedes Ad 
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The Council finds no cause to change its earlier findings with respect to the Endangered 
Species Act requirements as they apply to the scallop, lobster and groundfish fisheries. 

5.5 Coastal Zone Management Act (CZMA) 

Upon the submission of Amendment #5 to the Northeast Multispecies FMP, Amendment 14 
to the Scallop FMP and Amendment IS to the Lobster FMP, the Council conducted reviews 
of the FMPs for their consistency with the coastal zone management plans of the affected 
states. All the concerned states concurred with the Council's consistency determinations. The 
response letters from the states are on file at the Council office. The Council has determined 
that the proposed action is within the scope of measures already reviewed and that the 
consistency detenninations done for these amendments are sufficient. The affected coastal 
states have been informed of this decision. 

5.6 Paperwork Reduction Act (PRA) 

Copies of the PRA analyses for Amendment #5 to the Northeast Multispecies FMP, 
Amendment 14 to the Scallop FMP and Amendment #5 to the Lobster FMP are available 
from NMFS Regional Office. The burden-hour estimates are detailed in the Classification 
section of the Federal Register notice of the final rules implementing the amendments. The 
proposed action requires no additional paperwork. 

6.0 PUBLIC COMMENTS 

No public comments on the proposed adjustment were received at the final Council meeting 
on October 28-29. Below are excerpts from the discussion of the proposed action at the 
September 21-22, 1994 Council meeting. 

Mr. Allen: I think the intent of the Council was clear that somebody not have to repJace a boat in any 
specific period of time. As I interpreted the situation I really didn't think about the fact that you said 
you had to renew your permit, but you didn't have to repJace a boat within any certain period of 
time. We didn't think about the fact that you can't renew a permit unless you have a boat. I think 
what needs to happen as I see it, is that you would transform a permit into a certificate of fishing 
history or something like that which you could retain and replace the boat whenever you want and 
then you get the permit based on the fishing history that you hold. I guess it probably needs a 
framework measure to create the right things, but that would follow the intent of the Council 

Mr. Martin: It's not just a renewal problem, but a fiist year problem also. The regulations read that 
you have to get a permit the first year in order to be able to renew the rest of the period of the 
amendment as well. It is not just a renewal problem it's a problem for the first year that if you don't 
have a vessel can you get this sort of interim permit that holds your right to get a vessel at some 
future time. 

Mr. Allen: My interpretation of what we tried to do is that everybody that qualified was qualified 
and on into the future. As to the existence of a boat either in the first year or in subsequent years we 
said we didn't want to force people to go out and get boats. 

Framework adjustment 9 December 6, 1994 
Elimination of vessel ownership requirement 



6.0 Public Comments (continued) 

Mr. Brancaleone: That is my recollection also. Don't force a guy to get a boat and put more pressure 
on it. 

Mr. Brennan: It is my collection as well. A system that would allow an individual to tender a permit 
would be the most direct and expeditious way to handle this problem. 

Mr. Coates: I agree with Mr. Brennan. 

Mr. Goodreau: We handed out today minutes from the May 13, 1993 Council meeting at which this 
was discussed .. It is 50 pages, but the first seven pages deal with this issue. In fact; the result of that 
discussion is in the plan. There were two elements. The first one applies to this and it just says on 
page 176 in the plan, under Days at Sea Adjustment Due to Vessel Attrition says, "Vessel operators 
may tender their permit for an entire permit year in order to fish in other fisheries without being 
subject to scallop regulations. Since the number of scallop vessels that have active limited access 
permits will be known in advance, the Council may consider changes to days at sea allocations and to 
allow the remaining vessels to fish at higher levels without undermining the rebuilding schedule. 
'This adjustment would be temporary and it would extend for the maximum of a year." This would 
make it possible for someone [who wanted] later on to actively use their permit 

If you recall, when we were developing this plan we went to three groups, twenty-two groups and 
had them placed in color categories of fleets. I think my sense of the whole development was that this 
was a new permit, this was a limited access permit, a separate entity from the current, and at that 
time, general permit. As it went through the implementation stage, NMFS quite logically used the 
general category permit because they did not have to go through the whole rigmarole of getting a new 
form approved and the cost of it, printing it and sending it out and all that They just put another box 
on it [the general permit]to check off. The problem is that the number that is assigned to that permit 
is the number that is assigned to a boat So when the boat disappears, the number goes with it, so 
there is no permit I have a suggestion and if NMFS does it I hope that Mr. Brennan will not be mad 
at me, because I don't think this is a framework issue. It is an easy solution. 1here are 464 limited 
access permits. We simply need to make up a new number on the form that says "limited access 
number, 1-464.. You can retain the permit with a limited access number even if there is no permit 
number for a boat on it That way you can carry it forward year after year after year until you 
decided to replace the boat and then actively pursue your limited access permit 

Mr. Brancaleone: It can't be done. It's too simple. 

Mr. Goodreau: Then I suggest we go to Framework f3. 

Mr. Martin: What you just dted is not the same issue. That's a different issue. This thing about 
tendering a permit for a year to allow days at sea to be spread out among other fishermen has nothing 
to do with not having a vessel to replace during the first year. 

Mr. Goodreau: That was part of the discussion. That was me of the two issues that were raised as a 
means or a purpose or reason for reallocating. But the first sentence was what the Council had 
intended which was "the vessel operators may tender their permit for an entire permit year in order to 
fish in other fisheries without being under the scallop regulations.• It's written in other parts of the 
plan that someone had to get their permit for the first year. 
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6.0 Public Comments (continued) 

Mr. Martin: But we are not talking about whether you have to fish. That's assuming he has a vessel 
He can't fish in other fisheries unless he has a vessel The issue that Mr. Starvish has raised is "if you 
don't have a vessel can you still preserve your right to get a permit in future years even though you 
don't get the permit this particular year." That is the problem with whether we can do this under a 
framework or whether we can do this as a technical amendment on the part of the Coundl The more 
evidence that the Council intended that you can get the permit without having a vessel then the more 
likely we are going to agree that you can do it just as a technical amendment or a policy change .• 

Mr. Goodreau: You do have to renew the permit every year, but you can state that you do not intend 
to fish for the whole year. 

Mr. Martin: That is not the issue. That is already in the regulations. The issue before us now is 
whether you have a vessel or not in order to get the permit 

Mr. Goodreau: That's right 

Mr. Allen: Can I ask a related question. We put some limits on upgrading vessels in the Scallop and 
Groundfish Plans. U you downgrade a vessel, can you down upgrade from the original vessel or can 
you only upgrade from the replacement? 

Mr. Martin: You can upgrade from the original vessel. 

Mr. Allen: U we don't make some simple accommodating adjustment to this problem we make people 
go out and buy little vessels to get their permits on and stick them in the yard instead of having a 
certificate in the strong box, they have to have a little vessel stored away somewhere. 

Mr. Martin: U your first vessel that you get a permit on, that is the original vessel that I was talking 
about. U you start with a little vesseL then you are stuck with that upgrade restriction. 

Mr. Allen: The one you have qualified with is your original vessel. Is that right? 

Mr. Martin: U the horsepower and vessel size is different than what existed in August 1992 for the 
vessel that you are applying for your initial limited access permit on, then that becomes your baseline 
horsepower and vessel size. I thought you were asking if you start out with a big vessel with the 
original pennit, then you downgrade, your base line is still the original big vessel that you got your 
permit on. 

Mr. Starvish: So what you are ;now saying is the way I understand it, I have a permit now with no 
boat. I am going to go and buy a Boston whaler on the way home, apply the permit to the Boston 
whaler, park it behind my garage and everything is all right Now, when I want to take this permit 
back out again, I can go back to my 850 horsepower. 

Mr. Martin: No, you are stuck with the Boston whaler. 

Mr. Starvish: But you just said the base line is the first perm.it 

Mr. Martin: You are getting your .first pennit on a Boston whaler. 
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Mr. Starvish: Then we will put 850 horsepower on the Boston whaler. 

Mr. Martin: You can do thaL 

Mr. Starvish: I am not sitting down today until I get an answer because I have asked this question for 
the last six months. We have to make a decision here. I personally don't care how you go, because I 
have a lot of questions. For example, if a permit has to be attached to a boat how does it have ~ be 
attached to a boat, one day, one week. I can just start replacing all permits on another boaL This gets 
way out of proportion here. 

Mr. Martin: I am not arguing against this permit thing, but the procedure may be •... 

Mr. Starvish: Federal fish permits can be tendered indefinitely. The history remains. That's simple to 
me. I agree with Mr. Goodreau. Can we do it? How do we do it? I want my permits guaranteed for 
the foreseeable future. There is too much money at stake. 

Mr. Peterson: U I understand correctly, if you don't have a boat and all you have is a permit, at the 
end of this year you have nothing. You have to. have a boat and a permit whether it is a nineteen foot 
whaler with 850 horsepower or an 850 boat with 
nineteen horsepower, it makes no difference. I think that is the condition. Is that right, Mr. Martin. 
You have to have a boat to have a permiL 

Mr. Martin: That is the rule right now. 

Mr. Peterson: It has nothing to do with tendering. You have to have that [boat] to have that license. 

Mr. Starvish: That is not what was voted on. The Council voted unanimously two years ago, that 
limited access permits could be tendered indefinitely and the history remain with the owner. 

Mr. Peterson: All I can say is that what the Council votes at one time or another is as many 
contractions as there are meetings. It is what comes in the final plan and comes out in the rules and 
regulations. That is where the question is that you validly raise and that you are trying to get a 
clarification on. As I understand the regulations, and that is a big if, that in order to be able to carry 
that permit, you have to have a boaL 

Mr. Starvish: So, if a guy's boat sinks the last day of the permit year, he has twenty-four hours to 
stick that permit on a boat or he looses iL 

Mr. Peterson: No, if he can have a vessel history, and in fact I am going through all kinds of appeals 
now looking at why people couldn't meet the requirements .and one thing or another, which are all 
subject to appeal. U your boat sunk on the last week then that is a condition that would have to get 
looked at in that vain. It doesn't exclude you. But, if you never had a boat and you got a permit and 
you don't intend to have a boat, that is differenL 

Mr. Starvish: I really don't understand you. but we will just have to do it through the permit office. 

Mr. Martin: Under existing rules, Mr. Peterson desaibed it correctly. I am not suggesting that you 
can't change iL The only thing I was concerned about was the procedure for changing whether it had 
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to be a framework or a technical amendment. I am uncomfortable with a technical amendment 
because the rule is so clear one way that it is very difficult to change a fairly clear rule unless you can 
show blatant disregard for what the amendment says. I don't think the amendment speaks to this. 

Mr. Starvish: So you will send a message out to every permit holder that every one who owns a 
limited access scallop permit has to put a boat on it before the end of the year. 

Mr. Martin: Yes, unless the Council changes the rule. 

Mr. Allen: As I see where the technical difficulty arose is that the Council was quite clear, talked 
about it a lot, had a lot of rationale, went back and forth on the whole issue of whether somebody 
should have to use it or not use it - all of that was well discussed. There is no question what the 
intent of the Council was. The Council, as far as I know, I don't recall any discussion of the fact that 
you could not get a permit without a vessel. I don't know if the Council ever created that 
requirement to begin with or NMFS just decided that permits went on vessels. You could not go and 
apply for: a permit without a vessel. The two never came together. That NMFs policy on issuing 
permits and the Council's intent on fishing histories and forcing people to go in, never came together 
to get resolved. It seems to me it is a technical issue that you can solve the Council's intent by 
turning people's qualification into some kind of certificate of qualification and accomplish what the 
amendment really said we wanted to accomplish. I would think the technical adjustment would be 
entirely appropriate. 

Mr. Brancaleone: My recollection, for both scallops and ground.fish, is that the permit is tied to the 
boat. The discussion of whether someone had to replace that vessel was that i£ the vessel was lost, 
that individual doesn't have to replace that boat. he can hold on to the permit. But you can't replace 
the boat with a boat that didn't exist prior to the implementation of the document. 

Mr. Allen: No. Boats that qualify that were in existence during the qualifying period, qualified. The 
fact that they sank, burned, etc. after that, didn't remove their qualification. 

Mr. Hill: If I understand the issue that Mr. Starvish that is raising, it is that permits of boats that are 
on the bottom. 

Mr. Starvish: I have three boats on the bottom. 

Mr. Hill: There are permits for vessels that no longer exist, whether they are on the boHom or 
whatever. Is that cor:rect? 

Mr. Ma:rshal1; There is a fishing history which qualifies them. 

Mr. Hill: Do we know how many vessels this represents? 

Mr. Starvish: The permitting office is permiHing sunken vessels. 

Mr. Brancaleone: Then, why are we discussing this? 

Mr. Martin: It is vessels that have either been sold out of the fishery or sold any where or vessels that 
are destroyed and no longer exist in physical form. 
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Mr. Brancaleone: But, he just said they are issuing permits. 

Mr. Martin: No, only for sunken vessels- a vessel that actually exists on the ocean Boor. 

Mr. St:arvish: Th.is gets very complicated. 

Mr. Martin: Th.is is a permit office issue. But the distinction is that the vessel still physically exi!i.fs 
and theoretically could fish again. 

Mr. St:arvish: I was hoping not to bring what Mr. Martin said up because it makes it worse. 

Mr. Hill: Does this add to the number of permits that we have in the plan, the 400 odd permits or 
does it include those permits. 

Mr. Starvish: It includes those permits. 

Mr. Hill: Those permits that are included - their fishing history is represented of the total fishing 
effort that involved in the drafting of the amendment Based on that, I don't see why the Council 
would not then create a mechanism for those "perrilits" to be carried forward if we used that system 
and that fishing effort as part of the analysis for the plan and they are part of the permits that were 
counted as "active vessels in the fishery". Why would we not create a mechanism to accommodate 
that and how do we do that? 

Ms. Stevenson: I wanted to ask Mr. Martin how we determine if these vessels exist right now. 

Mr. Martin: I don't know. 

Ms. Stevenson: As far as I can tell there is no way to tell. 

Mr. Martin: Th.is is far out of my expertise. Perhaps Ms. Kurkul can help. 

Ms. Kurkul: The problem is not with people who still own a vessel in some capacity. In other words, 
if there is a sunken vessel out there you still own that vessel or the rights to that vessel The problem 
is with those people who are holding fishing histories with no vessel So, lor example, you have 
someone who sold that vessel but has a piece of paper that says I retain the right to fish that went 
with that vessel The distinction that the Council has to make is that if it was their intent to exclude 

· the people who are just holding histories from the requirement to :renew permits on an annual basis. 
You still have the first-year problem which is separate. 

Ms. Stevenson: So if my boat sank and I never sold any rights to it, there is no problem and I can get 
my first year permit and I can go on. It is only the people who bought up permits from other people 
who have a problem. 

Ms. Kurkul: Its like you sold the boat to Ben Rathbun who now owns the boat and gets the permit 
every year. 
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Ms. Stevenson: Then why can't I assign my fish history to a fictitious boat. How do you know it is a 
fictitious boat? 

Ms. Kurkul: If you had a Coast Guard documentation then we wouldn't know, but you would have 
to have the information for the permit. 

Mr. Allen: I would be willing to make the motion, but something Pat said gave me a little different 
approach that might be better. If we just inserted where it said "permit or fishing history" and create 
a certificate of fishing history then it might make it cleaner and you would not to have to have a big 
new section. Every place it says renew permit or obtain a permit for, you would say "permit or 
fishing history." 

Mr. Hill: Then, could I suggest that the motion needs to be generic and let NMFS figure out how to 
technically implement the change. 

Mr. Brancaleone: Do we have a motion yet? 

Mr. Coates: I was asking Mr. Peterson if this would trigger paperwork reduction or something. There 
is another problem, that is, taking a boat history which I think we could address this and having that 
history transferrable to a permit and the question has arisen as to what kind of vessel does that tie 
back to. That history is related to a vessel that had characteristics. It would seem to me that 
everything that goes back in terms of the constraints of that permit, since we have now implemented 
the plan, whether that was a 150 horsepower boat etc. Even if the vessel was sold and the person is 
left holding the rights, you can trace that back to a vessel that at one time existed. 

Mr. Martin: That is not what the rules say now. You are changing the rules. 1he rules say now that 
you are stuck with whatever your permit was, I think it was August 1992 or 1993, whatever it said on 
your permit as of August 1992, that its the horsepower and vessel length that you are going to get as 
your baseline data unless you have different horsepower and vessel length for the vessel you are 
actually applying for a permit for the first time you get a permit on that vessel. If you change vessels 
or upgraded since August of 1992 you are allowed for the first permit to get whatever horsepower 
you had on that v~sel that you are applying for. You are restricted to the horsepower of the actual 
vessel that you are getting a permit on for the first year. Is that correct, Ms. Kurkul. 

Ms. Kurkul: Right, y~ lost me for a minute there, but you are restricted to the horsepower in your 
initial application for tile first permit that you get. 

Mr. Martin: It might be different than your qualifying vessel. 

Mr. Coates: The vessel for which you have the history of that you want to transfer into a permit. 

Mr. Martin: You are S\lggesting something that's slightly different. 

Mr. Coates: I think it is more consistent with the other upgrades. I know it predates the 
implementation of the plan, but does create more ....• 

Mr. Martin: You are saying for this spedal category of people that are going to have whatever permit 
certificates, that don't have vessel. you are going to say that if you want to get into that category for 
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this first year, you're going to be stuck with your qualifying vessel's history. Again, you can do that, 
but that is going to require some additional regulatory language. 

Mr. Coates: But it isn't inappropriate or inconsistent with the limitations imposed on current 
upgrades. 

Mr. Martin: It is inconsistent with the way that I have just explained it. You can have a different 
horsepower and vessel size if you do have a vessel now, or the initial vessel that you permit different 
than the qualifying vessel that gets you into the fishery. There is a reason why you might be 
suggesting this ~ange for the special Qltegory. 

Mr. Coates: You have to have something as a base. Now, I understand that somebody might have 
said that I took that sunken 150 horsepower job and now I have my 900 horsepower vessel and that is 
the one that I blocked in here in this eligibility thing. I don't know if there is a way of evaluating of 
how much of that there is. 

[There was a discussion of procedural issues which resulted in the following action:] 

Mr. Coates further perfected the motion: 

that the respective jurisdictions implement immediately &amework measures to 
accommodate the problem of people with fishing histories and not permits before the 
deadlines as specified in the various plans. 

Mr. Brancaleone: So, you are suggesting this for gro~ lobsters ... 

Mr. Coates: For groundfish. lobsters and scallops. 

Mr. Peterson: I know I sat yesterday going over a bunch of appeals for permits. People were arguing 
why they should be issued a permit and why they didn't have a vessel at a certain time. Some got 
approved and some didn't. I used my judicial judgement of saying what was the Council intent. The 
Council intent was not to keep legitimate fishermen out of the fishery, it was to stop speculation. The 
way I see us going is that we are going to foster speculation to buy up sunken boats, buy a bunch of 
things and hope that consolidation comes along. I have real problems. We have taken a hard hit on 
the permitting processes. U I told you how many man hours and effort has gone into trying to issue 
permits and understand all the complications of this thing, you wouldn't believe it. It's all the way up 
to my level. I have a great concern if we just start tinkering with these things at this point in time. 
The regulations say what they say and &om my point of view that is the way we ought to live with it 
until we are really sure that we made a mistake. We made final agency decisions on those permits
and some of those permits that have been declined under this new thinldng would be approved. God 
only knows what kind of mess we could get into then where we have made decisions under one set of 
rules but under a new set of rules, they are eligible. This is not the way to do business. 

Mr. Coates: Mr. Chairman, is the regional director saying that he can handle this problem 
administratively? 

Mr. Peterson: No. I am saying that a rule is a rule, if you don't qualify, you don't qualify. You 
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appeal and we give you a value judgement after hearing your appeals and you get it or you don't 
That's final. II we go with this, some of those decisions would not stand [up] anymore 1.mder the type 
of thing. I do see that this presents a new, different set of circumstances than what we have been 
operating with at this point in time. I don't know if our reflections on what we have been doing here 
is at aD consistent with the initial discussions that we had. My perception is that the Council did not 
want to keep somebody out of the fishery who was a legitimate fishermen because they had some 
kind of complications that came in. They did not want speculation. This opens up the avenue for 
speculation. 

Mr. Coates: On the other hand, this addresses an issue that apparently is a problem with regard to 
some possible legitimate fishermen that want to basically continue their ability to hold a fishing right 
without having to make the commitment of purchasing a vessel that cannot be addressed 
administratively under. the current system. Is there a problem here for people that may have 
legitimate histories and not a. vessel tha~ as a result of the deadline, lose their access to the fishery? II 
that is going to happen and you can't address it, then we need to take an action. II no~ then I'll 
withdraw the motion. 

Mr. Peterson: I don't know if that will happen and I wouldn't make a statement because it would 
make it subject to appeal. Looking at the circumstances and the conditions, each one of them is a 
separate, individual case. Otherwise they wouldn't be appealed up to my level as a final agency 
decision. They could be handled by people who could just interpret the law and say that's it 

Mr. Coates: Could the Council make a recommendation or empower the regional director, recognizing 
that you already have the power in this area, to handle this issue for us. Could we request that the 
regional director handle this problem through a technical amendment or whatever power that has to 
be done to deal with this. 

Mr. Martin: II it came up through an appeal, he doesn't have the authority to make wholesale 
decisions. 

Mr. Coates: Everybody in this situation has the right to appeal? Is that correct? 

Mr. Martin: II they have applied for a permit and are denied, they would have the right to appeal 

Mr. Coates: But, now· their deadline is looming and the rule is that you have to have a vessel in order 
to get a. permit. They are approaching this deadline and they have filed something that says, "' have a 
history, have fished, etc., but I won't get a permit because the rule says that I have to have a vessel. I 
really don't want to go out and buy a sixteen foot Boston whaler." What would happen? 

. Mr. Martin: He may deny everyone of those appeals or he may grant them. He can't tell you that in 
advance. 

Mr. Coates: I am not expecting him to tell me in advance. II he has the authority to deal with it then 
we don't have to deal with it. 

Mr. Peterson: The context of the person who is in that situation would be that he would apply lor his 
new permit and he would be denied. Then he would appeal that and there are two different levels of 
appeal. The first appeal we would say, give us the documentation. eb::. 1hen he would say he didn't 
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have a vessel because I didn't want a vessel So he probably would still be denied. Then he asks for 
a hearing and goes before one of the lawyers that act as my hearing officer and establishes aU the facts 
and figures and they build up the case file. It is then given to me with all the documentation and 
then I render a final agency decision. The process starts when he is denied the permit. All cases are 
different. If a person comes in and says that he has bought up a bunch of permits because I want to 
have those boats, chances are he will have a hard time making an argument why he didn't get boats 
in time. 

Mr. Brancaleone: It couldn't be that he is waiting for consolidation? 

Mr. Starvish: I have been listening very closely. ·Mr. Martin said that if you owned the boat, now 
whether the boat is floating or sunk, you still own it so you will get permitted. The only people that 
are in contention here and I personally don't know anyone, but there could be someone, would be 
someone who sold their boat to Alaska or somewhere else, and retained the fishing rights, and haven't 
put those rights on another boat. Help the guy out. 

Mr. Brancaleone: Why don't you just come out and say, hurry up with consolidation. We are not 
saying they can't buy a boat. 

Mr. Allen: Tape inaudible at this point. 

Ms. Stevenson: Is it correct that you have until the end of the year to get your permit? So if you 
don't have a boat you have until the end of the year to get a boat. Now could that person who has 
this history and no vessel sell the history to me? 

The answer was no. 

Ms. Stevenson: I could sell my boat with my groundfish history to him and then buy back my boat 
with its groundfish history and his scallop history. 

Mr. Brancaleone: No, you can't do that. You can't have those two permits. 

Ms. Stevenson: So it would have to be like a mid-Atlantic squid boat. 

Mr. Martin: Answer inaudible. 

Ms. Stevenson: The point that I am getting at is that the people who we really wouldn't want to have 
them, are the people who can think enough to get around it. Why not go ahead and not make people 
have boats. 

Mr. Coates: I am going to try another tack. Is it possible that there is an administrative procedure 
that the regional director could implement that would basically say that this deadline is extended for a 
certain period of time and the Council can confer with the regional director and get this squared away 
in a rationale way. I tend to go with Mr. Peterson and let him use his judgmen~ authority. 

Mr. Martin: If you are asking about the deadline, we could probably agree on policy grounds. If you 
are saying that in order for a framework to go through, that's different. 
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Mr. Coates: Whatever. I want to get this resolved. If there is an appeal process that brings all these 
people to an apJ>E:aL.. .... 

Mr. Martin: An appeal process is no guarantee ~e way or the other. There is no way to prejudge 
that. I would advise you not to put your stock m an appeals prOC'eSS. 

Mr. Coates: The question that I am asking is can it be postponed for either of those reasons until we 
can sort it out. It seems to me that people losing their permits is an administrative prOC'eSS. 

Mr. Martin: Legally I think we could postpone the deadline date for the initial application. I can't 
make the policy decision whether we do that or not. 

Mr. Coates: Can we make that request. 

Mr. Brennan: A further question along this line. Is it possible to review the 400 permits and find out 
how many may be in this situation to try to narrow down the scope of this partic;ular situation. 

Mr. Brancaleone: Mr. Kellogg is saying no. 

Mr. Kellogg: You could review it, but the whole point is that you have 1500 possible groundfish 
permits that are in the same situation. It is the same with lobster. I agree with Mr. Goodreau. The 
reason this thing came up this way in the regulations is because the way that NMFS permit system 
worked, not because of Council intent. So the regulations were written that you have to have a vessel 
to renew a permit. As Mr. Allen pointed out, there was a disconnect between the Council intent and 
the way the regulations were written. I can see no reason for putting people through all these 
problems. If NMFS had just issued a limited access permit to a person and not attached it to a boat, 
the problem would have been resolved. 

Mr. McCauley: I want to make one comment. I think that when we went into limited access we had 
maybe 450 permits in scallops and so many in groundfish-and I say years &om now, we are still going 
to have exactly that number unless you have consolidation. They are not going to go away under 
limited access because they have value. These vessels will always just be upgraded into something 
else unless we allow consolidation and they will end up with two boats going into one boat, but now 
we can't split pennits so you can't make one boat into two. My feeling is that we have to recognize 
that situation and go with the appeal process. So far I think the appeals have been processed fairly. 
Right now we are talking about consolidation and the right to hold onto permits. 

Mr. Martin: May I make a suggestion that you consider this motion here to at least initiate the 
framework and let either the Scallop Committee or any of the committees that want to do this for all 
the plans initiate it for procedural purposes. If we can find a way of bypassing a framework · 
requirement or doing it administratively, no promises, but if we can find a way to foreshorten this 
somehow, through a simple change or if we are convinced that it was clearly the Council's intent and 
you are not adding bells and whistles that nobody had ever discussed before, then we could do it in a 
relatively short time. If we can't find a short fashion to do this then we will have at least initiated the 
procedure for making the change through the proper procedural channels and perhaps delay the 
application deadline. 

Mr. Brancaleone: I will call the question. There will be ample time to discuss this at committee 

Framework adjustment 19 December 6, 1994 
Elimination of vessel ownership requirement 



6.0 Public Comments (continued) 

meetings, 

The motion carried on a voice vote with one abstention. 

Mrs. Didricksen: Though you have already voted, it is speculative. There are licenses that have gone 
from 500 horsepower to 1,600 horsepower. There have been permits given to vessels that are not 
existing. Mr. Allen said you cannot get a permit if you do not have an existing license. 1hese things 
are happening. I have looked at the license lists. They say there have been sales. There have been no 
sales. Anybody who has a vessel and a permit you are fishing your boat because you have to make a 
living. These are speculative, they were floating around. We mentioned in Connecticut that there 
were a couple of graveyards of speculation to start. If that's what you want to do and take the fishery 
away from fishing people and consolidate in a way that you could give people fishing a few more 
days so they could make a living - you want to tum it over to speculation, that basically is what you 
are laying the groundwork for. 
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1.0 INTRODUCTION 

FRAMEWOIU( ADJUSTMENT 9 
NORTHEAST MULTISPEOES FMP 

To implement emergency rules 
as a permanent adjustment 

to the groundfish plan 

In August, 1994, the New England FIShery Management Council received an advisory from 
the Stock Assessment Workshop that stocks of key groundfish species were at or near the 
point of collapsing. The scientists advised that the recently implemented plan under 
Amendment 5 to the Northeast Multispecies FIShery Management Plan was insufficient to 
halt the decline, even if the plan were accelerated. In response the Council initiated the 
development of Amendment 7 which is intended to rebuild stocks of cod, haddock and 
yellowtail flounder by reducing fishing mortality rates to levels approaching zero. 

The Council recognized that the process of developing and submitting a plan to achieve such 
an extreme objective could take a year or more. In October, 1994, the Council recommended 
that the Secretary of Commerce implement certain management measures under the 
emergency action authority provided in the Magnuson Act. The Act allows for emergency 
rules to be effective for up to 90 days with a provision that they may be extended on a 
recommendation of the Council for an additional 90 days. The Secretary implemented 
emergency rules on December 12. 

In approving the emergency action, the Secretary expressed serious concern that the · 
amendment process would take longer than the time covered by the emergency rules. The 
NMFS strongly urged the Council to initiate proceedings under the framework for 
abbreviated rulema.king established by Amendment 5 so that the rules promulgated under 
the emergency action would remain in effect until such time as the more comprehensive 
amendment is implemented. The Council agreed to this approach and set the February 15-16 
as the final meeting date for this framework action. This date would possibly have allowed 
for publication of the regulations before the expiration of the emergency rules on March 12. 
At the February Council meeting, however, the representative of the NMPS Regional Office 
indicated that there is no certainty that the review and approval process could be completed 
before March 12. On that basis, the Council recommended extending the emergency action 
rules with the understanding that this framework adjustment (which includes some needed 
modifications) will be implemented as soon as possible and that it will supersede the 
emergency rules. 

Appendix I of this document contains the Environmental Assessment (EA) prepared by 
NMFS for the emergency action. Section ID of the EA contains a description of the measures. 
Based on public and Council comment, NMFS prepared a technical adjustment to the 
regulations to modify the list of allowable bycatch species and to allow for transit of dosed 
areas by vessels seeking safe haven. Appendix I also contains the Federal Register notice 
desaibing the amendment to the emergency rule. The Council proposes to make additional 
changes to the rules implemented by the emergency action as described in Section 3.0 of this document 



The framework process requires the Council to consider the adjustment over the span of at 
least two Council meetings. At the final meeting the Coundl reviews all public comment 
and analysis and, if appropriate, makes its recommendation to the Regional Director. The 
final meeting took place on February 15, 1995. 

2.0 PURPOSE AND NEED 

2.1 Need for adjustment 

Section ll of the EA (Appendix I) contains NMFS' discussion of the purpose and need for the 
emergency action. The need for this framework regulatory adjustment arises from an 
inconsistency between procedural rules; the maximum time allowed for emergency action is 
180 days and the minimum time required to implement a plan amendment with significant 
environmental impacts is 185 days from the time the Draft Environmental Impact Statement 
is available. Practically speaking, however, the minimum time needed to complete major plan 
amendment is about nine months to a year from the time a problem is identified. This 
extended period includes the time necessary for analysis, identifying alternatives to meet the 
amendment objectives and to mitigate significant impacts, and for preparing required 
documentation. Failure to implement these regulations on a permanent basis through the 
framework adjustment procedure will result in a return to the previous management system 
upon the expiration of the emergency action. The scientists advise that such a course of 
action will result in a serious worsening of the fishery resource crisis. 

2.2. Publication as a final rule 

The Coundl concurs with NMFS' statements in the EA about the urgent need to have these 
rules in place until Amendment 7 is implemented. The Council considers the adjustments to 
the emergency action regulations contained in this framework document as important to 
mitigating some of the economic or safety impacts of those rules without compromising their 
conservation impact. The Council is also addressing some of the controversy and perceived 
inequity with the rules based on comments from the industry and other interested parties. 
Furthermore, the Council is enhancing the conservation impact of the emergency rules by 
restricting the ability of scallop dredges to catch groundfish. 

The fishing industry throughout the northeast is already experiendng severe economic 
hardship as a result of declining stocks and increased regulation under this and other fishery 
management plans. The Council urges NMFS to take advantage of the opportunity to 
alleviate some of that burden by the implementation of this adjustment as a final rule 
without further delay. The Council is making this recommendation on a consideration that 
these adjustments will not compromise the conservation objectives of the overall action. In at 
least one case (the hagfish pot fishery), the adjusbnents contained in this framework will 
alleviate a costly and gear conflict situation which has been reported to the Council. The 
Council has considered the following factors as specified in 50 CFR 551.40 (d) and 
recommends that NMFS publish the proposed adjustment as a final rule. 

2.2.1 Timing of the rule · 
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The timing of the rule does not depend on the availability of time<ritical data, and the 
Council did not consider data availability in its decision to recommend publishing the 
adjusted measure as a final rule. 

The timing of the rule is relevant, however, to the expiration of the emergency action. At the 
February 15 meeting, the Council voted to recommend the extension of the emergency action 
on the basis of comments made by the representative of NMFS. Since the framework 
adjustment procedure does not specify a maximum review period, the likelihood exists that 
this action would not be implemented prior to March 12. Rather than risk having a gap 
between the expiration of the emergency rules on March 12 and the implementation of this 
framework adjustment upon completion of NMFS' review, the Council voted to recommend 
the extension of the emergency rules. The Council made this decision with the 
understanding that the agency would complete the process as quickly as possible, and it is 
recommending publication as a final rule to expedite the implementation of the proposals. 
The public comments which prompted the Council to make some of the proposals in this 
action indicate that the burden impoSed by the emergency regulations is uneccessary for 
conservation but is having an economic impact which needs to be relieved as soon as 
possible. 

2.2.2 Opportunity for public comment 

When NMFS announced that the emergency action had been approved, at the December 7-8, 
1994 Council meeting, the agency also strongly urged the Council to initiate a framework 
adjustment to implement the emergency measures as a permanent part of the fisheries 
regulations so that they would remain in effect during the period between the expiration of 
the emergency action and the implementation of Amendment 7. The Council agreed and 
announced that the February meeting would be the final meeting in the framework 
procedure. 

The December meeting marks the beginning of the comment period for this regulatory action. 
Both the Counci1 and NMfS began to receive comments on the emergency measures upon 
their implementation. NMFS addressed some of the comments through a technical 
amendment to the emergency rules which was implemented on January 13, 1995. Other 
comments have been incorporated into the comments on this framework adjustment for 
Council consideration. Written comments and a transcription of the comments and Council 
discussion at the January and February meetings are contained in Appendix n. 

The Groundfish Oversight Committee scheduled a discussion of this framework adjustment 
for its meeting on January 10 and for the Council meeting on the following day. Notices of 
the Groundfish Committee and Council meeting were mailed on December 29 to 750 and 
1553 interested parties, respectively. The Groundfish Committee also included a discussion 
of this action on its meeting agenda for February 13. Public comment and committee action 
at the February 13 was transmitted to the Council for the final meeting on February 15. The 
Council mailed the notice of February 15-16 final framework meeting to interested parties on 
February 3. This final meeting document was available for public review on February 7. 

On a more general level, recent Council and NMfS action and notices have significantly 
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raised public awareness of the groundfish crisis. The resource problems and the Council's 
efforts to develop a rebuilding plan have been extensively covered in regional and national 
media. The Council has published a notice of its intent to prepare a draft environmental 
impact statement for Amendment 7, and has been conducting scoping meetings while 
working on this framework action. 

2.2.3 Need for immediate resource protection 

With this action, the Council is implementing on a permanent basis temporary emergency 
measures which the Secretary of Commerce implemented to address the serious crisis in the 
Northeast multispecies groundfish fishery. If the emergency measures expire, the regulations 
in effect will be those established under Amendment 5 which the Stock Assessment 
Workshop Advisory Report states are insufficient to halt the decline in spawning stock 
abundance for critical stocks of cod, haddock and yellowtail flounder. The Council is 
preparing a comprehensive amendment, Amendment 7, to implement a stock rebuilding plan 
and to address the broader range of issues associated with that plan. NMFS' justification for 
the emergency action contained in the Environmental Assessment also applies to the 
extension of the emergency through this framework adjustment 

. Amendment 7 is moving forward at an unprecedented rate but will likely take several 
months before its implementation because of the complexity of the problem to be 
addressed and the extreme controversiality of the measures being considered. 
Therefore, given the drastic condition of the groundfish stocks, emergency action is 
warranted to implement certain narrowly focused, less controversial protective 
measures immediately to begin the process of slowing stock decline and to address 
the consequent effort displacement. This emergency action is in no way a panacea for 
the groundfish crises at hand but rather a set of measures addressing the immediate 
interim need to begin the process of curtailing fishing pressure on these stocks and 
addressing vessel displacement. The measures to be implemented were selected 
because they are relatively less controversial as evidenced by the near unanimous 
support of the Council; they are more readily definable in the short time frame 
available to implement emergency actions; and they are more narrowly focused and 
therefore more easily administered as emergency interim measures. (page 6, 
Environmental Assessment for the emergency action, Appendix D 

2.2.4 Continuing evaluation 

The Council has stated that the actions taken in this framework adjustment, including the 
modifications to the emergency regulations, do not necessarily reflect its policy with respect 
to the measures to be contained in Amendment 7. The Council and NMFS will continue to 
monitor the impacts of these measures and where appropriate, make any necessary changes 
in that amendment. In many cases, the measures contained in this package will be 
superseded by a different set of regulations aimed at rebuilding the stocks (not only stopping 
their decline) and mitigating the impacts of effort displacement to other fisheries. 
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3.0 PROPOSED ACilON AND ALTERNATIVES 

3.1 Proposed action 

Section III of the Envirorunental Assessment for the emergency action contains a description 
of the initial regulations (see Appendix 1). Appendix I also contains the Federal Register notice 
describing the amendment to the emergency regulations. The Council proposes to implement 
the amended emergency action regulations with several changes based on public comment 
received during the framework adjusbnent period. The Council proposes implementing the 
following changes to the emergency regulations: 

1) to allow an exception to the Nantucket Lightship closed area for recreational, 
party and charter vessels under the following conditions: 

A) the sale of fish caught on vessels fishing under this exemption is 
explicitly prohibited (regardless of where the fish is caught); 
B) the vessels only have on board hand line or rod-and-rel fishing gear; 
C) party and charter vessels notify the Regional Director and carry on 
board a letter of authorization which states the restrictions specified in 
items A and B above; 

2) to allow pelagic hook gear, both recreational and commercial, and pelagic 
harpoon gear to fish in groundfish dosed areas provided there is no retention 
of any regulated groundfish species; 

3) to allow the hagfish pot fishery in groundfish dosed areas; 
4) to allow all vessels to transit groundfish dosed areas with their gear properly 

stowed, except that in Area II only pelagic longline and harpoon vessels will 
be allowed to transit; 

5) to establish a certification program enabling vessels to transit the Gulf of 
Maine/Georges Bank area with small-mesh nets and small-mesh species on 
board which would otherwise be prolubited; 

6) to allow vessels in the northern shrimp fishery fishing with an approved 
finfish excluder device (grate) to keep up to two standard totes of whiting; 

7) to allow vessels fishing in approved small-mesh fisheries to retain monkfish or 
monkfish parts provided the weight of monkfish does not exceed ten percent 
of the total weight of fish possessed on board; 

8) to allow vessels fishing in approved small-mesh fisheries to retain lobster 
provided the weight of lobsters does not exceed ten percent of the total weight 
of fish on board or two hundred lobsters, ~ichever is less; 

9) to consider scallop dredge gear to be the functional equivalent of small mesh 
and subject to the same regulations when a scallop vessel is not fishing under 
its days-at-sea allocation; 

1 0) to aJlow vessels fishing in state waters with mesh smaller than the regulated 
minimum size to retain winter flounder provided they are fishing under a 
fishery management plan approved by the Atlantic States Marine FISheries 
Commission. 
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Since the extended emergency action will expire on June 10, the regulations do not 
specificaUy address two small-mesh fisheries which begin on or after that date, the Cultivator 
Shoa1 whiting fishery and the Nantucket Shoals dogfish experimental fishery. The Council 
intends to allow these fisheries to continue under the frameworked emergency rules and is 
communicating its intent to NMFS in a separate correspondence. The Council has voted to 
indicate to the Regional Director its support of the following: 

1) allowing the Nantucket Shoals dogfish experimental fishery to continue, 
subject to the restriction of no possession of groundfish and provided vessels 
in the fishery meet the 5-percent groundfish bycatch standard applied to 
allowed small-mesh fisheries; 

2) allowing the Cultivator Shoal whiting fishery to continue outside of f..rea I 
provided the vessels do not possess any groundfish; 

3.2 Alternatives to the proposed action 

3.2.1 No action 

The no-action alternative would result in the expiration of the emergency rules either on 
March 12 or, if extended, on June 10, 1995. Fishing would resume under the regulations 
implemented through Amendment 5 which, NMFS scientists advise, would result in the 
continued rapid decline of groundfish stocks. Thus, under the no-action alternative the closed 
areas would open (although Area n would remain closed untll June 30 by existing 
regulation) and fishing with small mesh would only be regulated by area and groundfish 
possession limit with only limited control on juvenile groundfish mortality. 

3.2.2 Alternatives to specific measures 

In addition to the no-action alternative, the Council considered the following alternatives 
with respect to specific proposed changes to the emergency rules. 

3.2.2.1 Controlling the catch of recrea6onal, pady and charter vesaeJs iD the Nantucket 
Ughtsbip Oosed Area with a bag limit 

The Council's Groundfish Committee considered instituting a ten fish limit per person but 
withdrew.consideration of this for ~veral reasons: the perception that catches are limited will 
drastically reduce the business on party and charter vessels with no impact on catches (which 
are reportedly already well below the proposed limit in most cases); the catch rates on these 
vessels have fallen by more than fifty percent in recent years and are not expected to increase 
under current conditions and in the time frame of this action (Note: this exception, and 
recreational fishing generally will be reconsidered in the development of Amendment 7); the 
number of trips and fishermen (i.e. effort) has been steadily declining in recent years and is 
not expected to increase this year; and the trips to the fishing sites within the Nantucket 
Lightship area catch mostly species other than cod, haddock or yellowtail flounder. 

3.2.2.2 Establishment of transit lanes Ouough dosed 8IUS 
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The Council considered a proposal to establish transit lanes through closed areas so vessels 
would not have to steam around them. The Council rejected this option for several reasons 
based on comments from the U.S. Coast Guard. These reasons include: 

1) if a vessel is required to maintain a specific course in order to stay within a 
transit lane, it may be forced into an unsafe position with respect to the sea 
conditions; and 

2) the effect of drawing transit lanes across a closed area is to increase the 
number and reduce the size of closed areas which adds to the enforcement 
costs. 

3.2.2.3 Use of a call-in system for vessels seeking permission to transit dosed areas 

The Council using considered using a radio caU-in system for vessels seeking permission to 
transit closed areas. The Coast Guard pointed out that the time when the greatest number of 
vessels would be calling in (as weather conditions deteriorate) is also the time when the 
Coast Guard most needs to monitor the radio for distress calls. Based on Coast Guard 
comments, the Council dropped this alternative. 

3.2.2.4 Open transit through dosed areas for safety purposes only 

The Coast Guard has commented on several occasions that enforceability of closed areas is 
maximized when all vessel activity is prohibited. The Coast Guard has also listened to 
concerns of Council members and industry representatives with regards to the safety issues 
associated with requiring a vessel to steam around a closed area unless a storm warning is 
posted. The Coast Guard recognizes that a number of circumstances can arise where safety 
is at risk even though the National Weather Service has not posted a warning, and, 
furthermore, that the vessel captain is ultimately responsible for decisions about safety of 
aew and vessel. The Commander of the First District of the Coast Guard has issued an 
enforcement policy that enables vessels to transit dosed areas provided a compelling safety 
reason exists and the fishing gear is properly stowed. H the vessel is boarded and cannot 
demonstrate the safety issue, the Coast Guard will take enforcement action. 

_The Council considered the Coast Guard comments and weighed them against the industry's 
comments on the costs of requiring vessels to steam around a closed area unless a safety 
-reason exists. The Council does not expect that allowing free and open transit, with gear 
stowage requirements and severe penalties (including permit vessel and operator sanctions) 
for fishing in closed areas, will compromise the conservation impact of the closure. The 
Council qualitatively determined that the increased costs to the industry (fuel, days-at-sea 
aUocations used as steaming time) of a safety-only closure provision would exceed the loss 
from any decrease in compliance with this alternative. 

3.2.2.5 To allow vessels in the DOlthern shrimp fishery to .relaiD m QDlimiced amouDt of 
whitiDg bycatch 

Vessels fishing in the northern shrimp fishery are required to use a finfish excluder device. 
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The use of this gear reduces the regulated species bycatch to acceptable levels under the 5-
percent standard applied in the emergency action. The most frequently caught bycatch 
species in the shrimp fishery is whiting. While whiting is not one of the regulated species, it 
is a prohibited species because vessels fiShing for whiting with small-mesh nets (without a 
separator grate) generally exceed the bycatch limit. 

The Coundl considered allowing vessels fishing with a grate in the shrimp fishery to keep all 
the whiting bycatch. The Coundl rejected this idea because it did not want to create a 
situation where vessels might use the opportunity to target whiting when there is a risk that 
regulated species bycatch of small fish might increase. Secondly, the Council heard 
comments from fishermen that a two-tote limit would be sufficient given the levels of 
whiting bycatch in the shrimp fishery. The Council is proposing a two-tote limit in this 
framework, and has begun discussions on the development of a whiting fishery using a 
separator grate or other appropriate gear to enable vessels to target whiting without 
jeopardizing the groundfish rebuilding program. 

4.0 ANALYSIS OF IMP ACTS 

The Environmental Assessment of the emergency action rules contains NMFS' analysis of the 
impacts of the emergency action rules. The Council supports NMFS' finding of no significant 
impacts for those rules and recommends the same determination for their implementation 
under the framework adjustment. The Coundl also notes that it has published notice of its 
intent to prepare a Draft Supplemental Impact Statement for Amendment 7 to the 
Multispecies FMP (59 FR 53133) which will supplant the rules promulgated under this action. 
The Coundl intends to make the DSEIS available for public comment within the next several 
months, and implement the amended regulations this year. 

4.1 Impacts of adjustments to the emergency regulations 

The Coundl considered public comment on the emergency action rules to make adjustments 
to the rules in this framework. The Council expects these changes, either individually or 
cumulatively, will not significantly change the conservation impacts of the emergency rules 
while alleviating some of their economic and regulatory burden. The Council, therefore, 
recommends the finding ol no significant impact for these adjustments. 

4.1.1 Impacts of allowing recreationaL charter and party vessels to fish in the Nantucket 
Ughtship dosed area 

NMFS' recreational fishery statistics are not sufficiently detailed to allow for analysis of the 
impacts of the Nantucket Lightship recreational fishery. Anecdotal information provided in 
public comment on this issue from both commercial and recreational fishermen suggests that 
the impact of allowing this fishery on the protection of cod, haddock and yellowtail flounder 
stocks would be insignificant. The party and charter industry expressed concern that 
excluding them from this area would be financially disastrous and would not enhance the 
protection of critical stocks. The vess~ that fish in this area work on six cr seven wrecks 
located in the shipping lanes and catch primarily white hake with lesser amounts of cod and 
pollock. The number of vessels in the charter industry has declined by at least fifty percent 
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in recent years and this trend shows no signs of changing in the near term. The catch rates 
on these trips has also declined significantly. If prohibited from fishing in this area, these 
vessels would probably fish in areas to the north such as Nantucket Shoals where they 
would have a significantly higher proportion of cod in the catch. 

The fishing spots in this area are at least sixty miles from the closest major charter ports of 
Point Judith and Hyannis which makes it accessible only to larger vessels. The Council does 
not expect that a significant number of recreational vessels out of other closer ports such as 
Nantucket or Edgartown will make the 30-50 mile trip into the area when a number of 
alternative fishing spots exist closer to port. Since the party boats advertise the trips up to a 
year in advance, and sail from and return to the same ports on a published schedule, their 
catch could be monitored from the dock. If a problem is identified, the Council could 
respond with catch controls or re-instatement of the prohibition. 

4.1.2 Impacts of allowing pelagic hook gear and harpoon fishing iD dosed areas 

According to the 1993 NMFS weighout database, pelagic hook vessels land virtually no cod, 
haddock or yellowtail flounder (CHY). Only one observation out of 3))46 in the database (an 
observation may include an aggregation of more than one trip) from a variety of hook 
configurations Oongline, hand line, line trawl and troll) on trips whose revenues from tuna 
and billfish were greater than or equal to ten percent of the trip's total revenues reported 
landing any CHY. Harpoon gear cannot be used to catch groundfish and is easily 
distinguished from all other gear types. Thus, from a gear-interaction perspective, the 
Council does not expect that this proposal will have any impact on the aitical groundfish 
stocks. 

From an enforcement perspective, the Coast Guard has indicated that allowing any activity in 
a closed area reduces its enforceability. The Council feels that the cost of dosing the three 
areas to pelagic fishing outweighs the reduction in enforceabllity resulting from the proposed 
closure exception. The Council also feels that prohibiting these vessels from possessing any 
regulated multispecies while in the closure areas will help in the enforcement of the 
groundfish closure. Pelagic long-line gear is not fixed or anchored to the bottom and has no 
cable main Jine, and as such is readily distinguishable from groundfish hook gear. The other 
significant pelagic hook fishery that would take place in any of the closed areas is the 
General Category tuna fishery. Vessels fishing under a General Category permit are 
prohibited from having more than one hook attached to any line on board, and with a 
prohibition on the possession of groundfish can easily be distinguished from a groundfish 
hook vessel. Furtherm~, the pelagic fisheries are regulated by a season and quota system 
which significantly limits the time when pelagic hook v~ls can fish. 

4.1.3 Impacts of allowing the hagfish pot fishery iD closed areas 

The NMfS does not identify hagfish (slime eel) in the species list of the weighout database 
and, therefore, the impacts of allowing this fishery cannot be quantified. Based on anecdotal 
information and a de:scr.iption of the ~~ the Council does not expect that alJowing this 
fishery to ope-ate in the dosed areas will have any impact on groundfish. The number of 
participants in this fishery is extremely small (only one individual provided comment on this 
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issue), and the special requirements for handling and marketing of this product limit the 
potential for significant increases in effort in the near term. 

The Council has received several reports from the individual involved in this fishery that he 
is losing an increasing amount of gear to mobile-gear vessels. Opening the areas that are 
currently closed to hagfish pot fishing will reduce the potential for gear conflict by creating a 
zone for hagfish fishing where mobile-gear fishing is prohibited. 

The hagfish pot fishery is conducted using baited plastic barrels with several "funnels" 
attached on the inside. The diameter of the opening does not exceed 1 1/2 inches. The gear 
is deployed in a manner similar to lobster pots (which are allowed in the closed areas under 
the emergency action) but, unlike lobster pots, it is virtually unable to catch groundfish or 
any species other than the target. 

4.1.4 Impacts of allowing vessels to transit dosed areas 

Transiting closed areas per se does not directly impact fiShing for groundfish or any other 
species. While prohibiting transit may indirectly affect fishing by vessels with limited 
allocations of days at sea by requiring them to expend time steaming around an area, such a 
regulation imposes inefficiency in a manner that is not uniform across all participants or 
regions. The impact on fishing of such a prohibition is so indirect as to be unmeasurable, 
especially since vessels have the option to simply fish somewhere else or out of another port 
rather than steam around an obstacle. Furthermore, if a vessel is forced to steam around an 
area to get to the fishing grounds, the added fuel costs may not produce any conservation 
benefits but will reduce the profitability of the trip and possibly increase a vessel's exposure 
to dangerous weather. 

Another indirect impact on fishing of allowing transit occurs if the enforceability of the 
closed area is compromised. The Council has developed this proposal in consultation with 
the Coast Guard and under the qualification that transit be allowed "in the most enforceable 
manner", and it does not expect that allowing transit wiU significantly affect the conservation 
benefit of the closure. While the Coast Guard stated that dosed areas could be most 
effectively enforced if all vessels were prohibited from entering them (except under distress), 
the agency also provided input on gear-stowage requirements in the event the Council 
decided to proceed with a different alternative. 

By requiring that fishing gear be unavailable for immediate use, and by calling for increased 
penalties for closed-area violations and swifter adjudication of these cases, the Council feels 
that there will be a significant deterrence to violating the regulations. Under such a 
deterrence fewer vessels will risk the cost of violating the closure, thereby reducing the risks 
to the closure's conservation objective while at the same time reducing the cost of the closure 
on the industry. Furthermore, fishermen have begun to say that they will be more active in 
reporting violations that they observe, since they recognize that the consequence of allowing 
those violations to continue is additional restrictions on the entire fleet. The Coast Guard 
and NMFS have installed toll-free telephone service in response to calls from fishermen for 
greater industry involvement in enforcement. 

Framework adjustment 9 
Groundfish emergency rules 

11 March 6, 1995 
Multispecies FMP 



4.1.5 Impacts of,allowing vessels to transit between Gulf of Maine ports and southern 
New England small-mesh areas with small-mesh nets and small-mesh species on 
board 

Under the terms of the emergency regulations, vessels in the GuJf of Maine/Georges Bank 
.. area are prohibited from having on board mesh smaller than the regulated size of six inches 

unless such a vessel is fishing for northern shrimp with a finfish excluder grate. When fishing 
for shrimp, the only species allowed on board are shrimp and longhorn sculpin, and pending 

,approval of this adjustment, two standard totes of whiting. The shrimp season is set by 
-Atlantic States Marine Fisheries Commission and generally runs from December to May, and 
fishing for shrimp at other times is prohibited. The result is that vessels which fish out of 
Gulf of Maine ports are prohibited from transiting to southern New England to fish with 
small-mesh nets for the broader range of small-mesh species which are allowed in that area 
and returning to their home ports to take out their catch. 

The issue which the Council is addressing with this proposed adjustment is that many 
vessels have traditionally fished for certain small-mesh species, especially whiting, in the Gulf 
of Maine and have long-term relationships with established local dealers and processors. The 
current prohibition would unnecessarily disrupt this marketing system and place some 
vessels at a significant economic disadvantage by virtue of their port of operation. The 
Council argues that allowing these vessels to transit the GuJf of Maine/Georges Bank area 
will not jeopardize the conservation objective of the small-mesh prohibition while mitigating 
a significant component of its economic impact. 

The Council proposes that vessels wishing to operate under this exemption be required to 
enroll in a program modelled after the Cultivator Shoal Whiting Fishery. Under such a 
program, a vessel would declare to NMFS that it will be transiting the Gulf of 
Maine/Georges Bank regulated mesh with smaii-mesh nets and small-mesh species on board. 
The vessel will be required to have on board a letter from NMFS stating that the vessel has 
enrolled in such a program. (NMFS provides states or federal port agents 'with Cultivator 
Shoal FIShery authorization letters so that vessels may obtain them locally without having to 
contact the RegbnaJ Office.) While fishing in this program, a vessel may not fish for or 
possess regulated species, and may not fish for other prohibited species in the Gulf of 
Maine/Georges Bank area. Each authorization letter applies for one two-week period. 

The Council does not expect that a significant number of vessels will participate in this 
:pl'ogram for several reasons. One of the limiting factors will be fuel costs and transit times. 
Since whiting is a highly perishable product with a volatile price, vessels participating in this 
program will be incurring added costs and risk when compared to competing vessels from 
other areas. Furthermore, the profitability of whiting fishing on trips of extended duration is 
.achieved through volume which limits list of potential participants to the larger vessels in. the 

·:fleet. For these reasons, the level of participation in the Cultivator Shoal Fishery is probably 
indicative of the potential number of participants in this proposed program. In 1993 and 

~)294,29 and 25 vessels fished in the Cultivator program, although many enrolled for only .. 
· one or two two-week authorization periods and most of the vessels fished out of southern 
New .England and Mid-Atlantic ports. 
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.&.1.6 Impacts of allowing vessels to retain up 1o two standard totes of silver hake while 
fishing for northern shrimp with a finfish excluder grate 

Vessels fishing in the northern shrimp fishery are required to use a device which separates 
the catch entering the net and allows the escapement of fish while retaining the shrimp. The 
grate uses a one-inch bar spacing and consequently does not exclude all of the fish 
encountered by the net but retains some small fish that can pass through the bars. The 
predominant bycatch in the shrimp net consists of small flatfish and whiting. Any regulated 
groundfish (those with a minimum legal size), which includes the flatfish, caught by a 
shrimp net would be below the minimum size and, therefore, discarded. The regulations do 
not specify a minimum size for whiting, however, and any whiting caught by the shrimp net 
must be discarded because the emergency regulations prohibit its possession. 

The rationale behind the whiting prohibition under the emergency action is that vessels 
fishing for whiting (without a separator grate) in the Gulf of Maine have had at times a 
bycatch of juvenile groundfish in excess of the 5-percent standard. Allowing vessels to retain 
whiting, without restrictions on the quantity or gear could, therefore, result in significant 
groundfish mortality. When fishing for shrimp, however, the groundfish bycatch is nearly 
eliminated and any whiting that is caught must still be discarded because of the emergency 
regulation intended to protect regulated groundfJSh. 

The requirement to discard the whiting bycatch produces an economic loss (whiting prices 
range from $0.10 to $1.00) with no conservation benefit. Allowing unrestricted effort on 
whiting could have groundfish bycatch implications but the maximum possession limit of 
two totes (approximately 200-250 pounds) removes the incentive for vessels to redirect their 
effort from shrimp to whiting. Allowing vessels to retain and sell a limited amount of 
whiting caught while shrimp fishing will not increase the mortality of oitical cod, haddock 
and yellowtail flounder stocks nor the exploitation of whiting but it will modestly increase 
the economic returns on shrimp bips . 

.&.1.7 Impacts of allowing vessels in allowed small-mesh fisheries to retain limited 
quantitit"s of monkfish and lobster 

Under the emergency action regulations vessels fishing in exempted smalJ-mesh fisheries 
have been prohibited from retaining any monkfish or lobster. The purpose of the prohibition 
was to prevent vessels from directittg their effort on those species because of the potential for 
significant groundfish bycatch. By limiting the possession of monkfish or lobster to a small 
percentage of the total catch on board and up to a maximum amount, the catch of these 
species must be a bycatch in some other fishery which has ~n determined to have_ only a 
minimal (<5%) impact on groundfish stocks. While not having significant impacts on the 
groundfish catch in small-mesh fisheries which are already allowed to occur, this proposed 
adjustment will reduce the discards of two economically valuable species. This proposal will 
not, however, supersede landings restrictions on monkfish established by states &om New 
Jersey through Massachusetts which require a minimum size of 17 inches for whole fish and 
11 inches for tails. 

The levels of monkfish and lobster bycatch allowed by this proposal are generally within 
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current levels in these fisheries and, therefore, do not represent a potential increase in effort 
directed on these species. The following table shows the percent of landings (mean and one 
standard deviation) on small-mesh otter trawl trips landing either monkfish or lobster based 
on interviewed trips recorded in the NMFS weighout database 1986-1993. Trips using mesh 
larger than five inches were considered to be large-mesh trips during the period covered by 
this analysis. The number of interviewed trips is also given. 

Mesh MONKFISH LOBSTER 
size 

(inches) Mean% S.D. :1: N Mean% S.D. :1: N 

<1 1.2 1.7 22 NA NA 0 

1-2 ','3.4 7.2 2768 7.4 125 131 

2 - 2.5 3.6 6.6 1976 7.3 19.4 73 

2.5 - 3 4.0 6.7 5220 7.5 15.3 165 

3-5 7.4 121 2848 13.5 23.0 176 

The table indicates that at a time when landings of monkfish and lobsters by otter trawl 
vessels were not restricted, most vessels landed less than or equal to the proposed ten
percent limit. Thus, the Council does not expect that the proposal will allow for any 
significant increase in the effort directed on these species with a potential for increasing the 
groundfish bycatch. The proposal will, however, contribute to the mitigation of the economic 
impacts of the regulations due to the high market value of these two species. 

4.1.8 Impacts of restricting scallop dredge fishing on species other than scallops 

Scallop dredge vessels fishing under the days-at-sea management program of the Atlantic Sea 
Scallop Ftshery Management Plan (50 CFR 650) are limited to a possession of 500 pounds of 
regulated groundfssh and are prohibited from retaining any haddock from January through 
June. When not fishing under their days at sea allocation, scaUop dredge vessels are ~ited 
to 400 pounds of .scaJJops and 500 pounds of groundfisb. Scallop vessels in this situation are 
currently fishing for a mix of species, including monkfish and lobsters as well as the limited 
scallops and groundfish allocations. The result is that the catch and discarding of groundfish 
is uncontrolled arid potentially significant. 

Since this trend toward using dredge gear for a "mixed-trawl" catch is a recent development 
in the industry, limited data exists to characterize or analyze the impacts on groundfisb. The 
allocation of days~at sea to scallop vessels in the different management categories, however, 
leaves a potentially large number of days open to these vessels to fish for other species. For 
1995 and 1996, full-time scallopers (264 vessels) have 182 scallop days at sea, leaving 183 
days for other activity. Approximately 100 vessels in each of the "part-time .. and .. occasional" 
categories have 82 and 16 days, respectively, anocated to scalloping with the remaining time 
available for other activities. 
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The Council never intended, in developing the recent scallop and groundfish plans, for 
scallop vessels to target other species with a scallop dredge and have a groundfish bycatch, 
and it bas recently stated that the activity should not be allowed to continue unless it is held 
to the same standards to which other bycatch fisheries are being held. The other proposals in 
this action which limit the catch of monkfish and lobsters on vessels fishing with small mesh 
in combination with this measure will reduce the incentive for scallop dredge vessels to 
engage in uncontrolled fishing for those species which have the greatest potential for 
significant groundfish bycatch. 

4.1.9 Impacts of an exception to the prohibition on the possession of winter flounder 
while fishing with small mesh 

Under this proposed exception, a vessel which holds a federal Multispecies Fishery Permit 
may possess winter flounder while fishing with mesh smaller than that specified in the 
regulations governing the multispecies fishery if certain conditions are met. These conditions 
are: 

1) the fishing is conducted exclusively in state territorial waters and the vessel 
has on board a certificate issued by the state agency authorizing the vessel's 
participation in the state waters winter flounder fishing program; 

2) the Atlantic States Marine FISheries Commission (ASMR:) has approved the 
state's winter flounder regulations as being in compliance with the 
management objectives of the ASMFC Winter Rounder FIShery Management 
Plan; 

3) the state elects, by a letter to the Regional Director of NMFS, to participate in 
the state water exemption program; 

4) while fishing under this exception with mesh smaller than the regulated size, 
the prohibition on possession of other regulated multispecies groundfish shall 
apply, exclusive of the winter flounder on board; 

5) when authorized to fish under an approved state waters winter flounder 
fishing program, and when in possession of winter flounder and mesh that 
does not comply with federal regulations, a vessel will be prohibited from 
entering or transiting the Exclusive Economic Zone (EEZ). 

At the time this proposal was being considered by the Council, only three states had 
regulations allowing smaller mesh than the federal minimum size on vessels fishing for or 
retaining winter flounder, New York, New Jersey and Connecticut. At the time, only New 
York and Connecticut had winter flounder fishery management plans approved by ASMFC. 
The original proposal reviewed by the Council applied only to the two states, but based on 
public comments and National Standard 4 considerations, the Council broadened the 
measure to apply to any state which m:eets the aiteria. 

The Council's Groundfish Plan Development Team only reviewed data provided by the Mid-
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Atlantic Council on winter flounder fishing in New York and Connecticut state waters and 
the catch of cod, haddock and yellowtail flounder. Other states wishing to qualify for this 
exemption program and meeting the other requirements could present relevant data for 
review at the appropriate time. Based on the available data for New York and Connecticut, 
however, the bycatch of the critical species appears to be well below the 5-percent bycatch 
standard applied to other small-mesh fisheries under the emergency action regulations. The 
total cod and yellowtail landings for 1989-1993 are shown below: 

Landings NY cod NY yellowtail CI'cod cr yellowtail 
o-s miles1 flounder flounder 
(pounds) 

1993 25,000 36,000 13,000 5,000 

1992 129,000 66,000 16,000 5,000 

1991 16,000 56,000 0 0 

1990 37,000 6,000 0 0 

1989 33,000 3,000 0 0 

Note: 1) Connecticut landings include statistical area 611 which covers Long Island Sound 
and some portion of the EEZ. The cod and yellowtail landings reported by 
Connecticut and which appear in this table are all from the EEZ portion of area 611· 
(Eric Smith, Cf DEP, pers. comm.) 

Source: Mid-Atlantic Council 

The catch of winter flounder would be controlled by state regulations implemented in 
accordance with the Atlantic States Marine Ftsheries Commission and under a more 
conservative biological objective than winter flounder fishing under the federal plan. 
Appendix m contains a summary and review of the ASMFC winter flounder plan and the 
winter flounder regulations for New York and Connecticut. Vessels from any state may 
obtain a permit to fish for winter flounder in Connecticut state waters. In New York, vessels 
may obtain non-J'esident state waters fiShing permits at the beginning of the year provided 
the vessel's state ol residence is in compliance with the ASMFC plans. (At this time New 
Jersey is not in compliance and, therefore, New Jersey-based vessels would not be able to fish 
in New York state waters.) 

The Council may consider expanding the area covered under this exemption under a future 
framework adjustment. The Council will base its decision on a review of supporting analysis 
and documentation prepared by the Mid-Atlantic Council which is making the proposal. 
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5.0 APPLICABLE LAW 

5.1 Magnuson Act (FCMA) 

5.1.1 Consistency with National Standards 

Section 301 of the FCMA requires that any regulation promulgated to implement any FMP or 
amendment shall be consistent with the seven national standards listed below. 

1. Conservation and management measures shRU prevent over-fishing while achieving, on a 
continuing basis, the optimum yield from e~~ch fishery for the United States fishing industry. 

The Council is taking the proposed action to implement on a permanent basis 
regulations which NMFS implemented under its authority to take emergency action. 
These measures, if implemented, will extend the protection of critical cod, haddock 
and yellowtail flounder stocks until the Council can complete the process of 
developing a comprehensive plan amendment to rebuild these stocks. The measures 
contained in this package not only address the specific stocks which have been 

. identified as collapsed or as near to collapsing, but also partly address the 
displacement of fishing effort which is taking place as a result both of the declining 
availability of some stocks and the regulations intended to protect them. The 
adjustments contained in this framework will also enhance the economic yield of the 
fishery by reducing vessel costs imposed by some of the emergency rules. Even 
though these measures will become a part of the "permanent" regulations governing 
the multispecies fishery, the Council considers them interim until Amendment 7 takes 
effect which will address the broader conservation issues in the industry. 

2. Conservation and management measures shaU be based upon the best scientific information 
availnble. 

This regulatory adjustment wiJI establish on a permanent basis emergency measures 
which the Council recommended to NMFS on the advice of the scientists at the 18th 
Stock Assessment Workshop. Wherever possible, the Council has used information 
provided by NMFS in the development and analysis of the original emergency 
measures, and has used .NMFS-collected data in considering the modifications which 
are included in this package. In some cases, the available scientific data is insufficient 
to evaluate alternatives, so the Council relied on information provided by the 
industry, the U.S. Coast Guard, and interested members of the public in developing 
this proposed action. 

3. To the extent practicable, an individual stock of fish sluill be managed llS a unit throughout its 
range, and interrelated stocks of fish shall be managed llS a unif or in close roordination. 

The Northeast Multispecies FJS~ery Management Plan under which this action is 
being taken defines the management unit This regulatory adjusbnent does not 
change the geographical range to which the management plan applies. This action 
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takes into consideration the interrelatedness of the stocks of fish defining the 
northeast multispecies fishery management unit and applies restrictions on possession 
of "regulated species" rather than only on the specific cod, haddock and yellowtail 
flounder stocks even though most the regulated species are not in as critical condition. 

4. Conservation and rrt~~nagement me.asures shaU not discriminate between residents of different 
Sflltes. If it becomes necessary to allocate or IISsign fishing privileges among Nrious United 
Sflltes fishermen, such aUOCJltion shaU be (A) fair and equifllble to aU such fishermen; (B) 
retlSonably calculated to promote conseroatimt; and (C) carried out in such rrtllnntr that no 
particular individual, corporation, or other entity acquires an excessive share of such 
privileges. 

The measures contained in this regulatory adjustment do not disaiminate between 
residents of different states. Where certain fishing activities have been restricted on a 
geographical basis, such as the prohibition on most small-mesh fishing in the Gulf of 
Maine, the Council has provided a mechanism for affected vessels to transit to other 
areas where they may catch small-mesh species and return to their home ports. The 
Council decided to allow recreational fishermen into the Nantucket Lightship area in 
part on a consideration of the proportion of their catch in the area consisting of cod 
compared with their potential catch of cod in other nearby areas (such as Nantucket 
Shoals just to the north) where there is a greater abundance of cod and cod makes up 
a larger portion of the catch. 

5. Conservation and management me.asures shaU, where practialble, promote efficiency in the 
utilization of fishery resources; except that no such measure shaU have economic allocation liS 

its sole purpose. 

In developing this regulatory adjustment, the Council has attempted to balance this 
efficiency standard with the conservation standards given the severity of the 
biological crisis in certain fisheries. The Council has, for example, allowed certain 
fishing activities to take place for other species even though there is a small bycatch of 
cod, haddock, or yellowtail flounder which must be discarded. The Council feels that 
cost of prohibiting all such fisheries (in terms of revenues foregone through 
discarding) exceeds the marginal benefit to the protection of the critical species. The 
Council also seeks to alleviate some regulatory inefficiency by allowing vessels to 
steam through closed areas, retain a limited bycatch of lobsters and monkfish, and 
other provisions. This action does not have allocation as its sole purpose. 

6. Conservation and rrt~~nagement me.asures shaU take into account and allow for wriatimts 
among, and contingencies in, fisheries, fishery resources, 'and catches. 

Within the overall conservation objective of this regulatory action, the Council has 
considered and made adjustment for variations among fisheries and resources. The 
regionaJ differences in allowable small-mesh fishing, exemptions for pelagic hook 
fishing, clam dredging, and lobster and hagf:ash pot fishing in dosed areas, and 
recreational fishing in the NantUcket Ught ship dosed area are examples of the 
Council's efforts to be consistent with this standard. 
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7. Conservation and management measures shtlU, where practicable, minimize costs and avoid 
unnecessary duplication. 

The extreme conservation needs of the fishery which this action address necessitate an 
increase in short-term costs for both the industry and the government The short-term 
losses for the industry include lost revenues from dosed fiSheries, foregone revenues 
from discards of prohibited species, and increases in operating costs and capital 
expenditures in the adjustment to a different way of doing business. The government 
costs include increased enforcement and administration costs under a new 
management system. Wherever practicable, the Council has considered alternatives 
that reduce these costs without significantly compromising the conservation objective 
of the regulatory action. In some cases, particularly those involving transit through 
closed areas or regulated mesh areas and fishing by specific gears in areas dosed to 
other gears, the Council has had to balance conflicting cost/benefit considerations. 

5.1.2 Fishery Impact Statement 

The information provided in Section 4.0, Analysis of Impacts, of both this document and the 
Environmental Assessment contained in Appendix I, summarizes the impacts of the proposed 
action on participants in the fisheries regulated by the Northeast Multispecies FIShery 
Management Plan and by other fishery management plans where regulated multispecies are 
caught incidentally. The Council has considered the effect of the action on participants in 
affected areas which are under the authority of the Mid-Atlantic Council and the Atlantic 
States Marine Fisheries Commission. The New England Council has consulted the Mid
Atlantic Council during the plan development and decision phases, and has proposed 
measures which, to the extent possible, mitigate impacts on those affected fisheries while still 
meeting the conservation objectives of this action. The Council has also taken into 
consideration comments from the Atlantic States Marine FISheries Commission Winter 
Flounder Board. 

5.2 National Environmental Policy Act (NEP A) 

5.2.1 Environmental Assessment 

5.2.1.1 Introduction 

See Section 1.0 of this document and Section I of Appendix I. 

5.2.1.2 Purpose and Need lor Action 

See Section 2.0 of this document and Section ll of Appendix I. 

5.3.1.2 Proposed Action and Alternatives 

See Section 3.0 of this document and Section ill of Appendix I. 

5.3.1.3 Affected Environment 
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See Section IV of ApP,endix I. 

5.3.1.4 Environmental Consequences 

Section 4.0 of the Environmental Assessment, (Appendix I of this document) contains NMFS' 
analysis of the impacts of the emergency action and the statement of a Finding of No 

. Significant Impact. Section 4.0 of this document contains analyses of the expected impacts of 
the Council's proposed modifications to the emergency action regulations. The Council notes 
that while these measures, if implemented, will become a permanent part of the multispecies 
regulations, it considers them to be provisional until it can complete the process of 
developing a comprehensive plan amendment to rebuild the critical stocks and address a 
number of significant issues which have been identified during the current scoping phase. 
The Council has published a NotiCe of Intent to prepare a Draft Supplemental Impact 
Statement for Amendment 7 which will be available for public review when the analysis of 
alternatives is completed. 

5.2.2 Finding of no significant environmental impact (FONSD 

In view of the finding of no significant impact for the emergency action as stated in 
Appendix I and the analysis presented in this document with respect to modifications of the 
emergency rules, it is hereby determined that the proposed action would not significantly 
affect the quality of the human environment with specific reference to the criteria contained 
in NAO 216-6, implementing the National Environmental Policy Act. Accordingly, the 
preparation of a supplemental environmental impact statement on this proposed action is not 
necessary. 

Assistant Administrator for 
Fisheries, NOAA 

5.3 Regulatoty Impact Review 

DATE 

This section provides the information necessary for the Secretary of Commerce to address the 
requirements of Executive Order 12866. The purpose and need for management (statement of 
the problem) is descrjbed in Section 2.0 of this document. The alternative management 
measures to the proposed regulatory action are described in Section 4.0. 

5.3.1 Executive Order 12866 

The proposed action does not constitute a significant regulatory action under Executive Order 
12866 for the following reasons. (1) It will not have an annual effect on the economy of more 
than $100 million. Total revenues from the large and small mesh fisheries of the Northeastern 
US. were about $248 million in 1992. Although the action doses some of the primary fishing 
grounds for cod and haddock on Georges Bank and for yellowtail in Southern New England 
and places restrictions on small mesh fishing, it directly affects much less than 25% of the 
current fishing activity in the region. Associated impacts also are not of the magnitude to 
make the total impacts exceed $100 million. (2) The proposed action is necessary to protect 
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key stocks of commercially important groundfish stocks. The condition of these stocks would 
be further jeopardized without the proposed action (see the Environmental Assessment for 
the Emergency Action, Appendix I). The proposed action therefore benefits in a material way 
the economy, productivity, competition and jobs in the long-term. (3) For the same reason, 
proposed action will not adversely affect, in the long-term, competition, jobs, the 
environment, public health or safety, or state, local or tribal governments and communities. 
(4) The proposed action will not create an inconsistency or otherwise interfere with an action 
taken or planned by another agency. No other agency has indicated that it plans an action 
that will affect the groundfish fishery in the EEZ. (5) The proposed action will not materially 
alter the budgetary impact of entitlements, grants, user fees, or loan programs or the rights 
and obligations of their recipients. (6) The proposed action does not raise novel legal or 
policy issues. It employs the type of measures that have long been used to regulate the 
groundfish fishery. The following table shows the dockside value of certain species 
harvested in the northeastern United States. 
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DOCKSIDE VALUE OF CERTAIN SPECIES HARVESTED IN 'mE NORTHEASTERN U.S. 
('l'hau•nd Doll .. ) 

LARGE MESH SPECIES 1890 1891 1992 

COD 81,329 74.300 51,800 

CUSK 1.229 1,700 1,700 

HADDOCK 5.967 4,800 5,800 

HAKE, WHITE 4.300 5,400 8,000 

. OCEAN PERCH 1CD 500 800 

POLLOCK 10,518 8,800 10,400 

FLOUNDERS 

AMERICAN PLAICE 5,600 8,800 13,800 

BLACKBACK 17,100 18,100 15,400 

GRAY SOLE 5,800 8,100 8,800 

YELLOWTAIL 28,060 17,400 13,800 

WINDOWPANE 1,700 4,400 3.000 

SUBTOTAL 142,304 152.300 131.300 

OTHER SPECIES 

WHrriNG 11,100 11,100 15,200 

BUITERFISH 2,800 2,700 3,400 

DOGFISH 3,444 4,875 

HAKE, RED 800 800 1,000 

HERRING, ATLANTIC 5.700 8.300 8,800 

MACKEREL 3,600 5,400 3,800 

NORTHERN SHRIMP 8.912 8.800 7.300 

OCEAN POUT 300 300 100 

SUMMER FlOUNDER 12,000 14.800 19,100 

SCUP 8,400 7I!IJO 7.300 

SOUID,LLEX 8.500 8.800 8,700 

SQUID, LOUGO 14,000 22,700 23.300 

MONKFISH 13,100 21.800 20,100 

SUBTOTAL 83,012 110,.844 121,575 

TOTAL 225.318 263,144 252,875 

SOURCES: STATUS OF FISHERIES RESOURCES OFF THE NORTHEASTERN U.S. (1990 ·1992) 
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5.4 Endangered Species Act 

See Section 8.4, Volume N of Amendment #5 to the Northeast Multispecies FMP. The 
Council finds no cause to change its earlier findings with respect to the Endangered Species 
Act requirements. 

S.S Coastal Zone Management Act (CZMA) 

NMFS determined that the initial emergency action would not directly affect the coastal 
zones of the states in the region, and the Council finds no cause to review that 
determination. The Council has notified states of its determination that the modifications to 
the emergency action regulations would also not directly affect the states' coastal zones. The 
letters of notification for the emergency action are on file at NMFS Regional Office in 
Gloucester, and for this framework adjustment at the Council office. 

5.6 Paperwork Reduction Act (PllA.) 

The proposed action creates three exemption programs requiring collection of information. 
The Council has prepared a supporting statement for revisions to the OMB approval the 
multispecies fishery family of forms. This statement is on file at the Regional Office. 
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Figure 1 Management areas under the emergency action and proposed for Framework 9. 
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ENVIRONMENTAL ASSESSMENT OF AN 
EMERGENCY ACTION TO IMPLEMENT PROTECTIVE MEASURES 

IN THE NORTHEAST MULTISPECIES FISHERY 

I. Introduction 

Following the Council's August 9-10, 1994 meeting, the Northeast 
Regional Stock Assessment Workshop (SAW) issued to the Council an 
unprecedented Special Advisory on Groundfish Status on Georges 
Bank along with its Stock Assessment Report. The Advisory Report 
concluded that yellowtail flounder and haddock stocks have 
'collapsed'. The Advisory further warned that the last three 
year classes of cod are the lowest on record and •that there is 
imminent danger that unless the sharp declining trend in 
spawning stock bio~ass (SSB) is halted, that cod too will 
collapse". The Advisory counselled that •current F levels on cod 
and-yellowtail need to be reduced by 60t and 52t, respectively, 
just to achieve the .aintanance level (e.g., the point at which 
stocks will cease, on average, to decline)•. The Advisory 
offered that "in order to avert collapse of cod and improve the 
prospects of stock rebuilding for yellowtail, that fishing 
mortality 'ahould be reduced to as low a level possible, 
approaChing zero'". 

The Council, in response to the SAW advisory at its September 21-
22, 1994 meeting, voted to recommend that the Groundfish 
Committee immediately begin the development of an amendment 
(Amendment 1) to the FMP to implement the recommendations of SAWs 
17 and 18 for severely depleted qroundfish stocks including 
Georges Bank yellowtail flounder, Southern Hew England yellowtail 
flounder, haddock, Georges Bank cod, and others as needed. The 
Council also voted for the Committee to consider all the 
available options in meeting this objective while ensuring that 
in the Committee's analysis, consideration of fishing effort 
displacement into other fisheries and other groundfish fisheries 
is taken into account. 

On October 14, 1994, the Groundfish Committee recommended that 
the Council request the Secretary to take emergency action to 
implement groundfish protection measures while Amendment 7 is 
being developed. In response to the Groundfish Committee's 
recQmmendation for emergency action, the Council voted on October 
27, 1994, to recommend that the Secretary take emergency action 
to address a crisis in Hew England fisheries wbile it develops a 
plan amendment under the no:caal Dotice and comment procedures. 
Specifically, the Council recommended in its November 1, 1994 
letter to the Secretary that the following measures be 
implemented under the authority established by Section 305(c) of 
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the Magnuson Fishery Conservation and Managem~nt Act (MFCMA): 

1) that no fishery using mesh smaller than the regulated 
size be allowed that has not been verified to have a catch 
of less than five percent by weight of regulated species, 
and that possession of regulated species while fishing with 
small mesh, be prohibited; •Fishery• in this context may be 
defined by gear and/or area and/or season. Verification 
will be accomplished by NMFS in consultation with state 
agencies, and may be based on existing data or future sea 
sampling, and should be completed as quickly as possible; 

2) that all mobile-gear f~shing in the Stellwagen Bank and 
Jeffreys Ledge areas be required to use 6-inch square mesh 
codends; 

3) that Area I with boundaries as defined in the Council's 
request for Flexible Area Action System 7, the Nantucket 
Lightship Closed Area (the area defined in Amendment 5 to 
protect juvenile yellowtail flounder) and Area II be closed 
to fishing simultaneously; 

~ 4) that scallop vessels be prohibited from fishing in 
groundfish closed areas; and 

5) that the minimum mesh size in southern New England east 
of 72•30' be set at 6-inch square or diamond consistent with 
the mesh size on Georges Bank and in the Gulf of Maine. 

These recommended emergency measures build upon the existing 
provisions of Amendment 5 of the Northeast MUltispecies Fisheries 

~ Management Plan. Volume I of Amendment 5 gives a brief history 
of the management plan from its inception in 1977. Amendment 5 
was approved on January 3, 1994. Additional information on the 
deteriorating condition of the haddock stock on Georges Bank 
prompted emergency regulations in January 1994 protecting 
haddock. These measures were made permanent by Secretarial 
Amendment 6 to the management plan in June. 

II. Purpose and Need for Action 

The primary New England groundfish stocks of cod, haddock, and 
yellowtail flounder are overexploited and at extremely low 
biomass levels. While the decline in these principal groundfish 
stocks has taken place over more than a decade, newly reported 
scientific evidence presented at the most recent Stock Assessment 
Workshop (SAW 18) concludes that Georges Bank cod and yellowtail 

· flounder stocks are at or are near the point of collapse. In 
fact, the assessment scientists warned of the dangerously low 
levels of cod, haddock, and yellowtail flounder and the dire 
consequences resulting if serious measures greater than what 
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Amendment 5 calls for are not taken immediately. 

Georges Bank cod and yellowtail flounder were two of the 
groundfish stocks most recently assessed at SAW 18. For Georges 
Bank cod, the assessment concludes that the fishing mortality 
rate increased from 0.3 in 1978 to a record-high of 0.91 in 1993, 
well over twice the definition of overfishing level specified in 
the plan. The spawning stock biomass continued to decline from 
over 90,000 metric tons during the early 1980s to a record low of 
37,200 metric tons for 1993. Projections for 1994 indicate that 
the spawning stock biomass will decline further still to record 
low levels of around 191 000 metric tons. The landings for 1994 
under Amendment 5 will be the lowest since the 1960's. 

SAW 18 results on the status of Georges Bank yellowtail flounder 
concludes that fishing mortality rates are about twice the 
definition of overfishing level. Further, the spawning stock 
biomass of 3,010 metric tons for 1993 has declined from a 
moderate level of 17,385 metric tons in 1982 and from an earlier 
high of 25,000 metric tons in 1973. Hence, for Georges Bank cod 
and yellowtail flounder, current fishing mortality levels need to 
be reduced by 60% and 52%, respectively, just to achieve the 

• maintenance level (e.g., the point at which stocks will cease, on 
average, to decline). 

Similar grave reports came out of the last assessment for the 
Southern New England yellowtail flounder stock (Stock Assessment 
Workshop 17, [SAW 17]). Fishing mortality rates for this stock 
have been extremely high, reaching exploitation rates greater 
than 80% in recent years. In 1992 the exploitation rate was 84%, 
far exceeding the 35\ exploitation rate associated with the 
overfishing definition. Spawning stock biomass declined 94t 
between 1989 and 1992; from 22,000 metric tons to 1,300 metric 
tons as the 1987 year class was removed from the spawning stock. 
Further, spawning stock biomass ~or 1993 has been projected to 
decline to 1,052 metxic tons because year classes following the 
1987 year class are weak. Recruitment in the last several years 
has been the lowest on record. Landings and spawning stock 
biomass for 1994 are projected to be less than 1,000 and 2,500 
metric tons respectively, both well below average. 

As discussed in the Regulatory Impact Review for Amendment 5, the 
most recent assessment of haddock (Stock Assessment Worksh~ 13, 
[SAW 13]) indicated that haddock spawning stock biomass on 
Georges Bank has been reduced from 130,000 metric tons in 1963 to 
an estimated 10,000 metric tons at the beginning of 1993, 
significantly lower than the 130,000 metric tons required to 
provide an annual maxiaua sustainable yield of 47,000 •etric 
tons. The haddock stocks on Georges Bank and the Gulf of Maine 
are at all time low levels of abundance and the 1993 landings 
were the lowest in recorded history. Amendment 6 to the 
multispecies FMP and its Environmental Assessment/Regulatory 
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Impact Review addressed the need for immediate action to protect 
these stocks. The conservation measures for haddock implemented 
under Amendment 6 have likely reduced fishing mortality and have 
afforded some protection to the spawning stock and to new 
recruits. The stock is still in a collapsed condition, but the 
harvest rate is probably below the level at which the stock is 
simply maintained. 

Management advice provided for Georges Bank and Southern New. 
England yellowtail flounder and haddock concludes that these 
stocks have collapsed. This term is generally used to describe 
the condition of chronic low recruitment due to ~educed spawning 
biomass, truncated age structure, and prolonged periods of yields 
less than about 25t of the maximum sustainable yield (MSY) value. 
For these stocks, all of these conditions are clearly met. In 
the case of Georges Bank cod, unless the sharp decline in 
spawning stock biomass is halted, there is a strong possibility 
of stock collapse for this stock as well. Resultingly, advice 
from the SAW further concludes that in order to avert the 
collapse of cod and improve the prospects of stock rebuilding for 
yellowtail, fishing mortality should be reduced to levels 
approaching zero. 

Amendment 5 was intended to eliminate overfishing through 
incremental effort-reduction, mesh-size increase, and expanding 
spawning area closures, among other measures. When the Council 
adopted objectives for Amendment 5 more than 3 years ago, cod, 
haddock, and yellowtail flounder stocks were being ~ished at a 
rate that was on average twice what could be sustained over the 
long term, so a plan was designed to reduce fishing by half. 
However, during the implementation period of this amendment, 
fishing mortality rates increased and the downward trends in 
stock size and yields continued. Consequently,· despite the very 
restrictive management measures in Amendment 5, they are clearly 
inadequate to achieve the reductions in fishing mortality rates 
needed to allow for appreciable stock rebuilding. 

The New England Fisheries Management Council has begun the 
development of a plan amendment (Amendment 7) to implement the 
recommendations of SAWs 17 and 18 for severely depleted • 
groundfish stocks including Georges Bank yellowtail flounder, 
Southern New England yellowtail ~lounder, haddock, Georges Bank 
cod, and others as needed. To this effect, a Notice of Intent to 
prepare a supplemental environmental impact statement for 
Amendment 7 and a request for comments was published in the 
Federal Register on October 27, 1994. 

Amendment 7 is moving forward at an unprecedented rate but will 
likely take several months before its implementation because of 
the complexity of the problem to be addressed and the extreme 
controversiality of measures being considered. Therefore, given 
the drastic condition of the groundfish stocks, emergency action 
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is warranted to implement certain narrowly focused, less 
controversial protective measures immediately to begin the 
process of slowing stock decline and to address the consequent 
effort displacement. This emergency action is in no way a 
panacea for the groundfish crises at hand but rather, a set of 
measures addressing the immediate interim need to begin the 
process of curtailing fishing pressure on these stocks and 
addressing vessel displacement. The measures to be implemented 
were selected because they are relatively less controversial as 
evidenced by-the near unanimous support of the Council; they are 
more readily definable in the short time frame available to 
implement emergency actions; and they are more narrowly focused 
and therefore more easily adm~nistered as emergency interim 
measures. !'be Secretaz:y has there~ore determiaed it aecessary to 
implement the ~olloving .. asurea 1D the .aultiapeciea ~isbaz:y 
effective : 

1) that no fishery utilizing mesh smaller than the regulated 
size be allowed that has not been verified to have a catch 
of less than 5 percent by weight of regulated species, and 
that the possession of regulated species while fishing with 
small mesh, be prohibited; 

2) that all mobile gear vessels fishing in the Stellwagen 
Bank and Jeffreys Ledge areas, with the exception of mid
water trawl vessels, be required to use 6 inch square mesh 
codends; 

3) close Closed Area I as defined in the Council's 
recommended Flexible Area Action System 7, the Nantucket 
Lightship Closed Area (as defined in Amendment 5) and Closed 
Area II simultaneously! 

4) prohibit scallop vessels from the Closed Areas; and 

5) restrict the mesh size in Southern New England east of 
72.30' west longitude to 6 inch square or diamond, 
consistent with the mesh size requirements in the Gulf of 
Maine and Georges Bank areas. 

III. Proposed Action ~nd Alternatives 

1. Pre~arred JUteznative 

a) !'hat Do ~iabaz:y utiliaiDg ... h -.ller tlaaJl tbe zegulated 
siae be a1lowed. that has DOt IMMm Y~tri~ied. to bave a catch 
of less. tbaD 5 paZCIIDt by '~~~light o~ z:.gulated 8peCJ.es, aDd 
that tha pos ... aioa or zegul.ated 8p8Ci .. wb.i1e :fialllag with 
SJDall -•h, 1:le pzob5b1tecl. 

Because the small mesh fishery has historically been 
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identified as having a significant bycatch of both juvenile 
and legal sized groundfish, Amendment 5 imposed a 500 pound 
bycatch limit of regulated species on this fishery. Reports 
of vessel's abusing this measure by directing their efforts 

~· on groundfish with small mesh prompted the development of 
Framework Adjustment 3 to the FMP. Framework 3 adjusted the 
possession limit of regulated species to lOt by weight of 
unregulated species, up to a maximum of 500 lbs. However, 
even with Framework 3 in place, reports of intentional and 
unintentional abuse continues. It is believed, that as the 
groundfish stocks of cod, haddock, and yellowtail flounder 
continue to decline, more effort will shift to these small 
mesh fisheries resulting in increased mortality on juvenile 
stocks of overfished groundfish as well as on relatively 
stable groundfish stocks. 

The severe condition of the cod, haddock, and yellowtail 
flounder stocks warrants a biological emergency and 
therefore, the groundfish discard problems of the small mesh 
fishery should be addressed immediately. Further, the large 
amounts of discards reportedly happening in some of these 
small mesh fisheries effectively eliminates future 

& opportunities and presents conflicts between small mesh and 
large mesh fishers thereby creating an economic and social 
emergency, respectively. 

Recent anecdotal information indicates that there has been 
some perceivable recruitment in the Gulf of Maine haddock 
stock. If this report can be verified, it is imperative 
that strong conservation measures be implemented immediately 
to ensure protection in order to avoid discarding of 
juvenile haddock given that this stock is considered 
"commercially extinct.• 

As one of its primary conservation measures, Amendment 5 
imposed mesh size increases for regulated species of 
groundfish. Since Amendment 5 has been implemented, fishing 
industry members have expressed grave concerns over the 
discarding of regulated species by certain small mesh 
fishers. Fishing captains who are using regulated mesh on 
groundfish report seeing others towing right behind them 
with small mesh and discarding the juvenile regulated. 
species that they are protecting with larger mesh. Any 
conservation benefits from the larger mesh is thereby 
negated with the use of small mesh. 

Therefore, the following fisheries are exemptions to the 
small mesh prohibition based on a scientific judgement that 
they appear to meet the 5 percent criteria concerning the 
level of bycatch in each fishery. This determination was 
based on an analysis of sea sampling data (federal and 
state) and other information in relation to the gear used, 
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time of the emergency action, and the species targeted. 

SUMMARY OF SMALL MESH EXEMPTIONS 

DOGFISH 

HERRING 

MACKEREL 

OCEAN POUT 

SCUP 

SHRIMP Mid-Atlantic 

SQUID , Mid-Atlantic 

SUMMER FLOUNDER Mid-Atlantic 

WHITING Mid-Atlantic 

WEAKFISH Southern New Mid-Atlantic 

SCALLOPS {net boats) Mid-Atlantic 

SHRIMP Gulf of Maine/Georges Bank 

MIDWATER TRAWL ALL 
HERRING 
MACKEREL 
SQUID 

PURSE SEINE ALL 
HERRING 
MACKEREL 
MENHADEN. 

The Regional Director may add additional exemptions in the 
future if he/she makes a determination that the exempted 
fishery, gear, and/or area has a catch of less than 5. 
percent by weight of regulated species. Furthermore, the 
Regional Director may delete an existing exemption if he/she 
makes a determination that the catch of regulated species is 
greater than or equal to 5 percent by weight. Notification 
of additions or deletions will be made through publication 
of a rule in the Federal Registgr. 

In addition to disallowing small aeah ~iaheries with a 
bycatch o~ greater than or equal to 5 percent, this measure 
further prohibits the landing of regulated species by all 
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small mesh fishers, eliminating the incentive for directing 
any kind of effort on these stocks. OVerall, the effect of 
this measure will greatly remove the unnecessary discarding 
of juvenile as well as legal sized regulated species. 

b) ~t all aobile gea~ vassals ~ishing in the Btellvagan 
Bank and Ja~f~ays Led.g'a a~aas, with the exception o~ aid
vata~ t~avl vassals, ba ~equi~ed to vaa I :I.Dch aqua~• -sh 
codand.a. 

Amendment 5 implemented 6-inch square mesh in the last 140 
bars of the codend and extension piece of all mobile net 
gear for the Stellwagen and Jeffreys Ledge areas during the 
period March 1 through July 31. This vas imposed due to the 
concentrations of juvenile codfish in these areas during 
this time of year and the increased escapement of cod and 
round fishes when using square mesh. To address several 
concerns raised by the fishing industry, the Council 
approved a framework measure on June 30, 1994 to adjust this 
square mesh requirement to 100 bars of square mesh for 
vessels greater than 45 feet and 50 bars of square mesh for 
vessels 45 feet and under. This measure as of yet bas not 
been submitted to NMFS but is the clear intent of the 
Council and therefore, is included as part of the emergency. 

The Stellwagen Bank/Jeffreys Ledge area have been documented 
as productive groundfish grounds and due to their close 
proximity to shore, they are susceptible to effort 
displacement from the closed areas and therefore are in need 
of protection. Recent research surveys by the state of 
Massachusetts indicate the possibility that the 1993 year 
class of cod is better than expected. These new ~ecruits 
will be vulnerable to fishing in 1995 and will be protected 
by this provision of the action. 

c) Close Closed Area z as da~iDed :I.D the CouDcil'a 
~•commended l'lexibla Area Action System 7, tba llaDtuckat 
Lightship Closed Area (as defined :I.D AmaDc:feent 5) aDd Closed 
.A:r:aa li simul tanaoualy. 

Amendment 5 suspended the closure of Area I on the grounds 
that significant ·haddock spawning had not been observed in 
recent years in that area. In addition, Area I vas opened 
to provide vessels displaced by the expanded Area II closure 
with an area to fish for cod and other species. Under the 
present action there is a need to protect cod as well as 
haddock, yellowtail and other stocks under stress, not 
merely haddock spawning, thereby justifying closing Area I. 

When the Secretary implemented emergency rules to protect 
haddock in January 1993, Area I vas qpened. Within a month, 
in response to information provided by the industry, the 
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Council's Groundfish Committee initiated an action under the 
Flexible Area Action System (FAAS 7) to protect a 
concentration of spawning haddock reported in and around 
Area I. 

Following a review of NMFS' FAAS 7 fact-finding report, the 
Council, after a public hearing, voted to recommend closing 
a modified Area I. The area's coordinates, as modified, 
were as follows: 

Point 

A 
B 
c 
D 
A 

Latitude 

41. 30' 
40.45' 
40. 45' 
41.30' 
41.30' 

Longitude 

69.23' 
68.45' 
68. 30' 
68. 30' 
69.23' 

Public comment was overwhelmingly supportive.of the proposed 
FAAS action. (The Secretary ultimately disapproved the 
recommended FAAS action for reasons that included the 
economic importance to the ports of Gloucester and New 
Bedford of the proposed Area I, as modified.) 

With the decline of stocks on Georges Bank, and with the 
expanded closure of Area II beginning in January, more 
effort is expected to be displaced into Area I. This area 
is an important cod fishing area, in addition to being a 
historical haddock spawning area. This measure would 
protect against increased effort in Area I. In order to 
protect against the effort displacement from Georges Bank, 
the closure dates are proposed to be effective immediately, 
and simultaneously. Failing to close immediately would 
forgo potential important savings of the cod, haddock, and 
yellowtail stocks in this area while Amendment 7 is being 
developed. 

The Nantucket Lightship Closed Area was designed to protect 
concentrations of juvenile yellowtail flounder that 
historically have been caught in large numbers in this area. 
Under the current rule, the closure would automatically take 
effect when evidence exists of a large year class about to 
recruit to the fishery. Due to the record-low spawning 
stock size, the likelihood of this occurring is extremely 
low. Closing this area under an emergency action will 
provide protection to what yellowtail might be in the area 
while Amendment 7 is .being developed. The Nantucket 
Lightship Closed Area has not only been an important area 
for juvenile yellowtail concentrations, but has historically 
been the area that has produced the largest catch from this 
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stock. 

4) Prohibit scallop vessels ~rom the Closad Areas. 

During the development of Amendment 5, based on public 
comment, the Council considered excluding scallopers from 
areas closed to groundfishing. The basis of this idea was 
that scallopers have been known to catch significant amounts 
of yellowtail flounder, are reported to have the abilitx to 
catch other groundfish when concentrated as for spawning, 
and that the dredge disturbs the bottom and disrupts the 
spawning activity. Failing to prohibit scallop dredging in 
these closed areas could potentially dissipate some of the 
benefits to be derived by the closure. 

The following table shows foregone or displaced landings and 
values by scallop vessels for each of the closed areas for 
the duration of the emergency action: 

Table 1: Foregone lbs and value for scallop vessels 

Foregone lbs Revenue $ Trips 

Closed Area I 1,130,000 4,469,000 126 

Closed Area II 2,730,000 11,674,000 377 

Nantucket 1,383,000 5,787,000 222 
Lightship 

Because of the possibility that many scallop vessels may 
have recently redirected their efforts to areas in southern 
New England and the Mld-Atlantic region due to the severe 
condition of the scallop resource in the Georges Bank area, 
the impacts of these closures on the scallop fleet should be 
less restrictive. 

e) Restrict the aesb siEe iD Southar:n llaw RDglaDC! east o~ 
'72 • 30' wast ~onqitude to 6 !.Deb square or d.i.amoDd., 
consistent with the .. sh aize requi.ramanta b 'the Gul.~ o~ 
Maine and Georges 8aDk area. 

Under Amendment 5, the minimum mesh size in southern New 
England was increased for vessels fishing for qroundfish. 
Under these new rules, beginning in 1995, vessels in 
possession of more than 500 pounds may have available for 
immediate use only 5~-inch diamond or 6-inch square mesh. 
This proposed action would increase the minimum diamond mesh 
size to 6 inches, making it consistent with the mesh 
requirements on Georges Bank and in the Gulf of Maine. 

With the implementation of Amendment 5 on March 1, 1994, a 
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large number of vessels, including many from the port of New 
Bedford, protested the mesh-size increase because 6-inch · 
twine was not readily available. As a result, the mesh size 
increase was delayed for two months. Based on information 
available this time, however, NHFS has reason to conclude 
that nearly all vessels fishing for groundfish have 6-inch 
diamond mesh available and, therefore, no delay in 
implementation is warranted. 

The NEFSC produced a report in September 1994 evaluating 
conservation measures for yellowtail flounder in Amendment 5 
to the FMP. This report indicates that the maturation of 
yellowtail flounder increases with increased mesh selection 
thereby providing additional protection for juvenile and 
sub-legal fish for this stock. An increase in the diamond 
mesh size in this area should also increase the escapement 
of cod and other round fish as well. Under this proposal, 
vessels fishing near the boundary of the current Georges 
Bank Regulated Mesh Axea will be required to use the same 
mesh as those fishing inside tbe area. This measure would 
also help protect an important component of the Georges Bank 
cod stock, which migrates through the Nantucket Shoals area 
and waters south of Martha's Vineyard during the winter. 

2. No Action Alternative ... 
Under the current management system of Amendment 5, one of the 
primary objectives is to eliminate the overfished condition of 
cod, haddock, and yellowtail flounder by reducing the rate that 
fish are caught by fifty percent over the next five to seven 
years. Though Amendment 5 has just recently come into effect, 
new scientific analysis strongly concludes that for cod and 
yellowtail flounder, the wide-sweeping management measures of 
Amendment 5 will not result in sufficient fishing mortality 
reductions to allow appreciable stock rebuilding. 

The restrictive measures implemented under Amendment 5 are now 
viewed as too little, too late to stem the decline of the primary 
groundfish stocks in New England and are, therefore, 
insufficient. During the three years that it took to implement 
Amendment 5, the conditions have worsened to the extent that 
failure to take strong management actions now may have severe and 
potentially long-lasting consequences. Given that substantial 
reductions in groundfish effort are needed immediately, taking no 
action at this time is simply unacceptable and will only 
exacerbate an already acute situation. 

3. Prohibit llaltiapeciu l'ieb.iag Altaruat1~ 

This alternative would prohibit the harvesting of all 
multispecies. Because this alternative meets the crises bead-on 
by reducing multispecies fishing mortality levels to as close to 
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zero as possible, it clearly addresses the most recent stock 
assessment advice to consider large, systematic reductions in 
effort in order to avert catastrophic declines in the Georges 
Bank cod stock, and to initiate rebuilding of the multispecies 
components of the groundfish resource. However, because this 
alternative would be so comprehensive and potentially complex to 
implement and because it would have a severe economic impact on 
the fishing industry, it is both significant and controversial. 
Furthermore, due to its far-reaching consequences and the 
importance of public input on such a major action, this option 
would be outside the scope of an emergency measure and therefore, 
unacceptable. The Council is presently in the process of. 
developing Amendment 7 in an expedient and unprecedented manner 
and yet, allowing for the normal notice-and-comment rulemaking 
process. Bence, given the scope of this most draconian measure, 
it is imperative that time and opportunity be allowed for 
sufficient consideration of the impacts on participants. This 
can be accomplished by Council consideration as an Amendment 7 
alternative where, if chosen, sufficient time would be allowed 
for its development. · 

IV. Affected Environment 

See Section E.6.0 of the SEIS of Final Amendment 5 to the FMP for 
a.,complete discussion of the affected environment, including the 
physical; biological and human environments. This section will 
be updated by Amendment 7 to the FMP. 

v. Environmental Consequences of Fisheries Actions 

All of the measures included in this emergency action are related 
to or expand upon the current provisions of Amendment 5 of the 
Multispecies Fishery Management Plan. Taken together they will 
provide additional positive benefits within the scope of 
Amendment 5 but beyond what was analyzed in some cases. Many of 
their environmental consequences have been described in the SEIS 
accompanying that document. The benefits of a mesh size increase 
in southern New England is discussed in the NEFSC's September 
1994 yellowtail document. In the context of the present resource 
emergency, all of the measures are intended to reduce overall 
fishing mortality on the stocks of cod, haddock and yellowtail 
flounder or to protect juveniles of these species to ensure a 
seed stock for future recovery plans. While these measures may 
have negative economic consequences in the short term, the long 
term benefits of stock recovery are considerable (see Amendment 
5, Volume IV). 

By closing Area I, Area II, and the Nantucket Lightship Closed 
Area for the duration of the emergency a refuge effect will be 
created providing very significant conservation benefits to areas 
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of traditionally high concentrations of cod, haddock and 
yellowtail flounder. With the implementation of Amendment 5, 
Area I was just recently reopened to mobile gear vessels, 
however, in addition to being an important haddock spawning area, 
Area I is an important codfish area and because this action is 
being taken primarily to reduce fishing mortality levels on all 
of the primary groundfish stocks, it is necessary to again close 
Area I for these reasons as well as to protect against 
displacement from Area II. In turn, Area II is being closed. 
earlier than what is presently required under Amendment 6 to the 
FMP in order to protect against displacement from the other 
closed areas. 

Given the very severe condition of the southern New England 
yellowtail stocks, it is highly unlikely that the trigger 
mechanism established under Amendment 5 to close this area would 
ever come to fruition. Closing the Nantucket Lightship Closed 
Area is an important risk-averse approach to protecting any 
concentrations of juvenile yellowtail that may be in this area 
during the development of Amendment 7. This measure will serve 
as ~n additional protection from any displacement from the 
closures of Area I and Area II. 

· Because of the vulnerability of groundfish stocks to scallop 
dredge gear, particularly yellowtail flounder, eliminating this 
gear in the closed areas can only benefit these stocks through 
further protection. In addition, the removal of scallop dredge 
gear from the closed areas will benefit the physical environment 
because of its disruption to the bottom of the sea floor. 

With more vessels being displaced from the groundfish fishery due 
to depleted stocks as well as to increasing regulations, an 
increase in effort displacement to the small mesh fisheries is 
anticipated. Because certain small mesh fisheries have a 
significant bycatch of juvenile and sub-legal regulated species, 
more effort in these fisheries may lead to an increase in the 
wasteful discarding of these fish. By disallowing small mesh 
fisheries with a catch of 5 percent or more of regulated species, 
a protection of these resources will be afforded at a time when 
they are most ·vulnerable. In addition to the discontinuance of 
certain small ~esh fisheries, eliminating the possession of 
regulated species by all small mesh fishers will remove any 
incentive to direct on these stocks. · 

Requiring 6 inch square mesh in the Stellwagen Bank and Jeffrey's 
Ledge Areas will reduce the juvenile bycatch on roundfish and 
eliminate the use of small mesh in this area. By isplementing 
this measure immediately under this emergency action, this area 
will be afforded protection earlier than vbat'Amendment 5 calls 
for and at a time When recent evidence suggests that the new 
incoming year class of cod in this area may be better than recent 
year classes and, therefore, in need of protection. 
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Also, it is believed that an increase in mesh size to 6 inch 
diamond in Southern New Enqland increases the survival chances 
for qroundfish, particularly yellowtail flounder, throuqh a shift 
in the selection pattern. Southern New Enqland yellowtail is 
perhaps one of the groundfish stocks in the poorest condition 
and, therefore, in need of any and all protection. 

Further discussion of the impacts of the individual measures is 
qiven above under sections II and III. 

A biological opinion was prepared for the formal section 7 
consultation for Amendment 5 to the FMP that determined that 
fishing activities conducted under the Amendment and its 
implementing regulations are not likely to jeopardize the .. 
continued existence of any endanqered or threatened species under 
the jurisdiction of NMFS or result in the destruction or adverse 
modification of critical habitat. This action does not change 
that conclusion. 

VI. Finding of No Significant Impact 

In view of the discussion and analysis presented above, it is 
hereby determined that the proposed action to establish the 
following emergency measures: close Area I (as defined in the 
Council's recommended Flexible Area Action System 7), Area II and 
the Nantucket Lightship Closed Area immediately and 
simultaneously; prohibit scallop vessels from the closed areas; 
disallow any fishery utilizinq mesh smaller than the regulated 
size in the Gulf of Maine and Georges Bank Regulated Mesh Areas 
except for vessels fishing in the small mesh area for shrimp, or 
vessels in the mid-water trawl or purse seine fisheries; and 
prohibit the possession of regulated species while fishing with 
small mesh; require all mobile gear vessels fishing in the 
Stellwagen Bank and Jeffreys Ledge areas, with the exception of 
mid-water trawl vessels, to use 6-inch square mesh codends; and 
restrict the mesh size in Southern New England east of 72•30' 
west longitude to 6-inch square or diamond, consistent with the 
mesh size requirements in the Gulf of Maine and Georges Bank 
areas - would not significantly affect the qtiality of the human 
environment with specific reference to the criteria contained in 
NAO 216-6, implementing the National Environmental Policy Act. 
Accordingly, the preparation of a supplemental environmental 
impact statement on this proposed action is not necessary. 

Ass1stant Admin1strator 
for Fisheries, NOAA 
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VII. List of Agencies and Persons Consulted in Formulating the 
Proposed Action 

a. Federal Agencies: 

National Marine Fisheries Service 
o.s. Coast Guard 
New England Fishery Management Council 

b. State Agencies: 
. . 

Through participation on· the New England Fishery Management 
Council: 

Connecticut Department of Environmental Protection 
Maine Department of Marine Resources 
Massachusetts Division of Marine Fisheries 
New Hampshire Department of Fish and Game 
Rhode Island Department of Marine Resources 

VIII. List of Preparers of Environmental Assessment 

National Marine Fisheries Service, Northeast Region, 
inco~orating information provided by the Northeast 
Fisheries Science Center, NMFS, and the New England Fishery 
Management Council. 

REFERENCES 

National Marine Fisheries Service, 1994. Evaluation of 
Conservation Measures for Yellowtail Flounder in Amendment 
f5 (Draft). Prepared by the Population Dynamics Branch of 
the Northeast Fisheries Science Center, Woods Bole, 
Massachusetts. 

SAW 17. 1994 ~· Report of the 17th Northeast Regional Stock 
Assessment Workshop. Northeast Fisheries Science Center 
Reference Document 94-07. 

SAW 18. 1994. Report of the 18th Northeast Regional Stock 
Assessment Workshop. Northeast Fisheries Science Center 
Reference Document 94•xx. 

SAW 18. 1994. Advisory Report on Stock Status. Bortheast 
Fisheries Science Center. 
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8) Aquaculture enhancement measures and closures 
9) Closed areas to increase day-at-sea allocations or improve yield-per-recruit 
lO) Modifications to the opening dates of closed areas 
11) Permit restrictions 
12) Offloading windows 
13) Effort monitoring 
14)Data reporting 
15) On board observers 
16) VMS demarcation lines for day-at-sea monitoring 
17) Any other management measures currently included in the FMP 

A permanent rotational area management program is not under consideration for the 
annual framework adjustment, but will be considered as part of Amendment 10, slated for 
completion in 2001. Temporary access to areas that are now closed to scallop fishing may be 
considered as part of the annual framework adjustment. Out of the above list, measures 11-16 
may involve changes in reporting requirements and could trigger a Paperwork Reduction Act 
review, potentially delaying implementation of some or all of the annual adjustment measures. 

Although the PDT is currently assessing the status of the resource and fishery in 2000, 
preliminary indications are that conditions are more optimistic than anticipated by Amendment 7. 
This outlook implies that days may not need to be as low as presently scheduled for the 2001 
fishing year. According to the Amendment 7 schedule, day-at-sea allocations will be 49 days for 
full-time vessels, 19 days for part-time vessels, and 4 days for occasional vessels. The 2000 
allocations were 120, 48, and 10, respectively. 

Overall fishing mortality has declined significantly, but biomass is still below target 
levels and mortality remains high in the open areas. The number of days to be allocated in 2001 
will depend on the outcome of the PDT analysis, but they are likely to be between the amounts 
allocated in 2000 and those in the FMP for 2001. Access to areas closed to scallop fishing and 
access regulations could have a significant effect on whether the day-at-sea allocations meet the 
annual fishing mortality target for the 2001 fishing year. The Council may also consider in the 
annual framework adjustment management measures, similar to those in Closed Area n, for 
scallop fishing in the Hudson Canyon and V AINC closed areas to optimize yield. 

In addition to these changes, the Council may also consider new area closures to increase 
the amount of day-at-sea allocations scheduled in Amendment 7 or to increase the size of 
scallops caught by the fishery. The PDT has recommended four areas for closure during the 
2000 and 2001 fishing years to promote rebuilding and improve long-term yield. The Council is 
especially interested in recommendations from industry on whether these closures are needed and 
if so, what areas should be considered. 
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New England Fishery Management Council 
5 Broadway, Saugus, MA 01906-1036 

Tel (781) 231-0422 • Fax (617) 565-8937 

Joseph M. Brancaleone 

TO: 

FROM: 

SUBJECT: 

MEMORANDUM 

Date: August 22, 2000 

Scallop Advisors and Interested Parties 

Paul Howard 

Annual Framework Adjustment to the Atlantic Sea Scallop FMP 

Executive Director 
Paul J. Howard 

The Council has begun its annual adjustment process under the Atlantic Sea Scallop 
FMP. The Scallop Plan Development Team (PDT) updated the 1999 assessment and evaluated 
management options for the 2001 fishing year, which begins on March 1, 2001. This report and 
any industry proposals will become part of the annual Stock Assessment and Fishery Evaluation 
(SAFE) Report that will be available at the initial framework meeting (see below). 

Anyone who would like to submit a formal management proposal to the Council for 
consideration should do so by September 11, 2000. Proposals received after this date also may 
be considered by the Council, but will not become part of the this report. 

The Council will use the SAFE Report, other management proposals, and Advisor Panel 
and Oversight Committee recommendations to develop management alternatives at an initial 
meeting to address the framework adjustments. This meeting is scheduled for September 26-28 
in Fairhaven, MA. A final framework meeting, at which the Council will approve the final 
adjustments to the FMP, will be held on November 14-16 in Wakefield, MA. 

The purpose of the annual adjustments is to meet the Amendment 7 mortality and 
rebuilding objectives. The primary focus is on day-at-sea allocation adjustments and potential 
access to the Hudson Canyon and V A/NC closed areas. These annual adjustments would go into 
effect on March 1, 2001 and could include the following measures: 

1) Day-at-sea allocations (possibly gear-specific) 
2) Shell-height limits 
3) Scallop size restrictions (not including a minimum size or weight of individual 

scallop meats) 
4) Trip limits (primarily for general category and incidental catch limits) 
5) Gear restrictions 
6) Crew limits 
7) Limits on small mesh liners 
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plel\dings submitted in t~is proceeding 
that non-cable exclusive contracts of the 
type involved here are either harmful to 
the development or competition, . 
''l'"lfair" or "deceptive," or have 
negative effects on consumers. The 
t'P~"'ord does not demonstrate that such 
r.ontracts will hinder the development 

~ ofDBS as an effective competitor to 
r.able; that USSB's contracts with 
Viacom and Time Warner have impeded 
the entey either ofDirecTV or NRTC 
into the DBS marketplace; or that the 
r:ontracts generally have harmed the 
entey of DBS service into the 
multichannel video programming 
marketplace. Indeed, the evidence 
presented suggests that a DBS 
distributor's exclusive contract for 
programming covering one orbital 
location may foster DBS as a significant 
competitor to cable. Such contracts may 
allow a distributor to distinguish its 
service from that of another. avoid 
duplication of programming. and 
eventually lead to mora diversity in 
programming for the consumer. To the 
extent such contracts allow a greater 
number of DBS distributors to establish 
distincth·e competing sen·ices. we 
believe they further congressional 
policy to "rely on the marketplace, to 
the maximum extent feasible, to achieve 
greater a\·ailabi~ity of the rele,·ant 
programming."se In contrast to cable 
exclusivity in areas unsen·ed by cable, 
which would foreclose services from 
non-cable multichannel video 
programming distributors. consutners 
will be able t~ recei\'e all DBS 
programming from one DBS provider or 
another by being able to select specific 
programming services without having to 
purchase entire programming packages. 
We agree \\-ith Opponents that 
prohibiting a DBS distributor's 
exclusive contract for programming 
covering one orbitallocatian may in fact 
create unnecessary inefficiencies 
because the same programming could 
then occupy multiple transponders on 
the same satellite and decrease the 
diverse mix of programming available. 
Without prejudging any futw"e 
complaints, we cunently belie\·e that 
the record before us provides no basis 
to conclude that the market power 
abuses, about which Congress was 
concerned, are present in the exclusive 
contracts at issue here. 

14. Our reaffumation or our 
interpretation or section 628(c)(2)(C) 
does not foreclose all remedies to an 
MVPD who claims to be aggrieved by an 
exclusive contract between a non-cable 
MVPD and a vertically integrated 

•• f'U'It R.I.O. I FCC Red at 3369 (citilll 1992 
Cable Ac:l sectioD (2)(b)(2}). 

satellite cable programming vendor. In 
the First R&D. we previously · · 
determined that while section 628(b) 
does not spec.ify types or ••unfair" 
practices that are prohibited, it "is a 
clear repository or Commission 
jurisdiction to adopt additional rules or 
to take a<Jditional action to accompJish . 
statutory objectives should additional 
types of conduct emerge as barriers to. 
competition and obstacles to the broader 
distribution of satelJite cable and 
_broadcast programming. ''.17 The. ·. 
Commission did not sanction excJusive 
contracts between non-cable MVPDs 
and vertically_integrated cable · _ 
programming vendors, thus le!lving 
open the possibility that such contracts 
could be challenged on the basis that 
they involve non-price discrimination 
or "unfair practices. •• Section 628(b) or 
the 1992 Cable Act and the 
Commission's implementing rule, 

.. 
. all the ramifications of such conL"Gcts~ 

including the effect on competition. 
based upon the particular facts of each 
case. This case-by-case review \\ill 
avoid amending a Commission rule to 
create an overly broad per se prohibition 
appears to be contrjU:y to Conwess' 
intent. • 

16. For the reasons discussed abo\'e, 
we reafllrm our interpretation of section 
628(c)(2)(C) as reflected in our 
implementing rule. We believe that thi!; 
is the most reasonable interpretation 
.based on the fad that Congress : 
specifically directed the Commission to 
prohibit exclusive contracts between · 

. cable operators and vertically integrated 
programming vendors in. unsen·ed 
areas, but did not specifically address 
the inclusion or exclusive contracts 
between non-cable MVPDs and 
verticaily integrated programming 
vendors within section 628(c}(2)iC)'s 
prohibition. We belleve that any 
complaints regarding exclusive 
agreements are more appropriately 
addressed through nther provisions of 
the statute. Thus, the Commission 
denies NRTC's request. 

IV. Orderins Clause 
17. Accordingly, it is ordered, that 'the 

S 76.1001, provide a broad prohibition 
against ''unfair methods of competition 
or unfair or deceptive ads or .practices. 
the purpose or effect of which is to 
hinder significantly or to prevent any 
multichannel video programming 
distributor from providing satellite cable 
programming or satellite broadcast 
programming to subscribers or 
consumers. •• n Also in the First R&D, 
the Commission stated that section 
628(b} does not prescribe specific 
practices (in contract to section 628(c}}, 
but does require a showing or anti· 
competitive harm, i.e., that the purpose 
or effect of the complained of conduct 

· . Petition for Reconsideration of the 
National Rural Telecommunications 
Cooperative is denied. 

is to "hinder significantly or to prevent 
an MVPD from providing programming 
to subscribers or customers. ••s• The 
Commission has stated that the 
objectives of the "unfair practices .. 
pro\ision are to provide a mechanism 
for addressing conduct, primarily 
associated with horizontal and vertical 
concentration within the cable and 
satellite cable programming fields, that 
inhibits the development of 
multichannel video programming 
-distribution competition.zo lberefore, 
where future contracts cause a 
restriction in the availability of 
programming to alternative distributors 
and their subscribers. an aggrieved . 
MVPD could seek redress by filing an 
"unfair practices .. complaint under 
§ 76.1001 of the Commission's rules. 

15. FinaUy, we believe that. using 
S 76.100fas an avenue to address non· 
cable excJusive contracts, such as those 
at issue here, will afford the . 
Commission the opportunity to consider 

nJd.at 3374. 
, ... , u.s.c. Stll(bJ: 47 aR 76.1001. 
'•First bO. I FCC Red at l377. 
•rd. at 3373. 

IJst of Subjects ui t7 aR Part 71 
Cable television. 

Federal Communicatioas Commissioa. 
William F. Caton, 
ActinJ Secretory. 

.IFR Doc. 95-894 Filed t-12-95: 8:45 a:nl 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration ·. .../: . 

50 CFR Part 651 f./" 
l,Docket No.l501~1i LD. 
1228MA) 

Northeast Multlspecies FIShery; 
Amlmdment to an Emergency Interim 
Rule 

AGENCY: National Marine F'lSberies 
Service (NMFS), National OceaDic and 
Atmospheric Administration (NOAA).
Commen:e. 
ACTION: Emergency interim rule; 
amendment. 

SUMMARY: NMFS issues this emetgency 
interim rule to amend an existing 
emergency interim rule conceming th~ 
Nonheast Multispecies Fishery. This 
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Sections 651.20(c)(6)(ii) and (d)(S)(il) Dated: Ja_ollary 10.1995. 
are revised to specify ·additi!JDal bycatch Charles KameUa.. . 
species allowed to be retained in the . Program Management OjJicer. Nationcl 
exempted fiSheries as defined by the Marine Fisheriei Service. 
December 12 emergency interim rule. For the. reasons set out in the 
The bycatcb species allowed under this ·preamble, SO CFR part 651 is amended 
amendment meet the same criteria as as follows: · . 
those bycatch species allowed under the PART 651.-:,.0RTHEAST 
December 12 emergency interim rule. MUL TISPECIES FISHERY 
These spet:ies were not raised as 

rule specifies among other things. that 
~lowable bycatcb species have been 
added to the exempted fisheries as 
defmed in the existing emergency 
interim rule, that a bycatcb fishery for 
longhorn sculpin will be allowed in the 
Northern Shrimp Exemption Area. and 
that transitting through closed areas 
established by the existing emergency 
interim rule will be allowed for vessels 
seeldng safe haven. 
EFFECTIVE DATE: January 10,1995, 
through March 12, 1995. . 
FOR FURTHER INfORMATION CONTACT: 
Susan A. Murphy, NMFS, Fishery 
Policy Analyst, 508-281-9252 or . 
Bridgette S. Davidson. NMFS, Fishery 
Management Specialist. S08-281-Qj47. 
SUPPLEMENTARY INFORMAnON: The New 
England Fishery Management Council 
(Council) submitted Amendment 5 to 
the Northeast Multispecies Fishery 
Management Plan on 

· potential bycatch species in time to be 
considered for the December 12 : 
emergency interim rule. Specifically, . 
these species are caught incidentally to 
the exempted fisheries as defined by the 
December 12 emergency interim rule. It 
is unlikely that there would ·be an 
~centive to direct on these b)-catch 

1. The authority-citation for Part 651 
. continues to read as follows: 

·Authority: 1& l.f.S.C. 1801 et·seq. 
. 2.1n § 651.9, paragraph (e)(36). which 
~as temporarily added at 59 FR 63929, 
December 12, 1994, effective December 

. 12, 1994, through March 12. 1995. is . 

. temporarily revised, effective January 
10. 1995, through March 12. 1995, to 
read as follows: On March 12. 1995. 

September 27, .1993. Amendment 5, 
with some exceptions, was approv~ on 
January 3, 1994. The final rule for · 
Amendment 5 was published, and 
effecti\·e for the most part, on March 1, 
1994 (59 FR 9872). On December 12. 
199-1, an emergency interim rule was 
published (59 FR 63926), and became 
effective. This action makes several 
modifications or clarifications to the 
December 12 emergency interim rule. 

Section 651.20(a)(8) and (9) are 
revised to clarify that transit is allowed 
through the Stellwagen Bankl}effreys 
Ledge (SBIJL) juvenile protection area, if 
nets that are not of proper configuration 
for trawling in this area are properly 
stowed. Net stowage requirements at 
§ 651.20tc)(7) are re\ised to incorporate 
the SBIJL juvenile protection area 
transit pro\·ision. 

Pro\'lSions at§ 651.21(d)(1)(ii) and 
(d)(3)(ii) are modified to include, in 
Closed Area I and the Nantucket 
Lightship Closed Area, entry of vessels 
seeking safe haven from storm 
conditions. These sections are modified 
due to safety concerns. . 

Section 651.21(d)(2)(il) is revised to 
include a reference to § 651..21(d)(t)(ili), 
which wiltdefi.ne the stowage provision 
for scallop dredge gear. This definition . 
of a stowed scallop dredge is added due 
to the inability or scallop dredge gear to 
be stowed in compliance with the net 
stowage requirements specified under 
§ 651.21(c)(7). 

Sections 651.20(a)(7)(i) and (iii) are 
revised to clarify that in the Northern 
Shrimp Exemption Area, a vessel 
fishing for northern shrimp may direct 
its fishing effort on northern shrimp 
only and may not possess or retain any 
other species with the exception of an 
allowable bycalch oflooghom sculpin. 

· species, or if a vessel did direct on · 
~em, it is unlikely that they would 

. catch regulated multispecles. This . § 651.9(e)(36) will expire. 

addition preserves the origiliil intent of 1651.1 Prohibitions. 
the requirement without overly • • • • • 
burdening the industry or creating .(e) • • • · · · 
unnecessary discards. (36) Fish with or possess ~ithin the 

areas described in 
This action also ad.ds scientific names § 651.20(a)(1) nets of mesh smaDer 

for the other allowable bycatch to help than the minimum size specified in 
in species identification. § 651.20(aJ(6), unless the vessel is 

All exe~ptW. smaU-mesh fisheries exempted unl!er § 651.2D(a)(7), (a)(9), (e) 
and species which are caught or (11. or unless the vessel qualifies for 
incidentally to them. are subject to any the exception specified in paragraph 
applicable fishery management plans (e)(l)(ii) of this section. 
and their implementina regulations • • • • • 
contained within Title 50, crR.. 3.1n § 651.20; paragraphs (a)(7)(i). 

(a)(7)(iii). (a)(8) introductory teXt. (a)(9). 
Dassification (c)(6)(ii), (c)(7) introductory text, and 

This emergency interim rule amends (d1(5)(ii). which were temporarily added 
. . . 1 ~ at 59 FR 63929, December 12, 1994. 

an ex1~g emerg~cy intenm ':" e, .or . effective December t2. 1994. through 
the remamder of 1ts short duration. for ·- March 12 1995 are temporarily revised 
safety ~nsideration~ ~nd to clarify an ·effective januar). 10. 1995. through • 
exemption to the ex:tsting emergency · · March 12 1995 to read as follows. On 
interim rule. Given the limited time of . March 12: 1995: §651.20(a)(7}(i). 
these rules' applicability and that these (a)(7)(iii). (a)(8) introductory text. (a)(9). 
modifications serve to refine and {c)(6)(ii), (c)(7) introductory text and 
broaden an existing exemption. prior (d)(5) will expire. 
notice and opportunity for public • 

· comment would be impracticable and t 651.20 Regulated mesh areas end 
unnecessary. As such, good cause exists ~strk:~ =" ae:' and ,:n•thods" llshlng. 
to waive these requirements pursuant to 
authority at 5 U.S.C. section 553(b)(B). 
Further. ~use this emergency interim 
rule relieves a regulatory restriction and 
amends an existing rule for safety 
concerns there b good cause under 5 
U.S.C. sections 553(d)(1) and (3) to 
waive the 30-day delay in effective date. 

This action bas beeD.detemli.ned to be 
••not significant" for the p~~-of 
E.0.12866. 

List oiSubjec::ts Ill 50 all Part 651 . 

Fisheries, rlShing, Reporting and 
recordkeepins requirements. 

... 

(a) • • • .. 
(7). • • -
(i) Possession limiL A vessel fishing 

under this exemption may not fish for. 
possess on board or land any species of 
fish other than shrimp. However. 
vessels may retain longhorn sculpin . 
(Myoxocephalus octodecbnspinosus) as 
an allowable bycatch species in the 
Northern Shrimp Exemption Area as 
described in this section. 
• • • • • 

(iii) A vessel may only &sh for or 
harvest northern shrimp, with the 
exception that a vessel mav retain 

·longbom sculpin as an allowable · 
bycatch species. du.rins the northern 

, 

l 
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shrimp season, as established by the specified in paragraph (c)(5) of this 
Atlantic States Marine Fisheries section. Vessels fishing for these species 
Commission {ASMFC). The northern under the exemption provided herein 
shrimp season is December 1 through may also possess and retain the 
May 30, or as modified by the ASMFC. following species as incidental take to 

(8) Stellwagen Bankl/t:f/::'!.YS Ledge these exempted fisheries: Conger eels 
{SB/fL} juvenile protection area. Except (Conger oceonicus); searobins (species 
as pro\ided in paragraphs (a)(7), (a)(9), in the family Triglidae): black sea bass 
(e) and (Q of this section, the minimum (CentroprisUs striata); red hake; tautog 
mesh size for any trawl net or Scottish (blackfish){Tautoga oniUs): blowfish 
seine in use, or available for use as (puffer}(species in the family 
described under parrqraph (c)(7) of this Tetraodontidae); cunner (Tautogolabros 
section, by a vessel fishing in the adspersus); John Dory (Zenopsis 
following area shall be 6 inches (15.24 conchifera); mullet (species in the 
em) square mesh in the last 50 bars of family Mugilidae}; bluefish (Pomatomus 
the codend and extension piece for saltatrix); tilefish (Lopholatilus 
vessels 45 !t (13.7 m) and less, and in chamae/eonUceps); longhorn sculpin 
the last100 bars of the codend and (Myoxocephalus octodecimspinosus}; 
extension piece for vessels greater than fourspot flounder (Parolichthys 
45ft (13.7 m). · oblongus); alewife (Aloso 
• • • • • pseudoharengus); hickory shad [Alosa 

· (9) TronsitUng. (i) Vessels subject to mediocris); American shad (Alosa 
the n:iesb requirements specified in sapidissima); blueback herring (Alosa 
paragraph (a)(6} of this seCtion may aesUvalis); sea ravens (Hemitripteros 
transit through the Northern Shrimp americanus); Atlantic c:roaJcer 
Exemption Area defined in paragraph (Micropogonias undulatus); spot 
(a)(7} of this section with nets on board (Leiostomus xanthurus); and swordfish 
'M.ith mesh smaller than the minimum (Xiphias gladius). 
size specified in paragraph (a)(6) of this (7) Net stowage requirements. Any 
section. provided that the nets are person on a fishing vessel or any fishing 
stowed in accordance with the vessel subject to the net stowage or 
pro\isions of paragraph (c)(7)" of this transitting requirements of this section 
section, and provided the vessel has no may not have available for immediate 
fish on board; and · use any net not meeting the regulated 

(ii) Vessels subject to the mesh . mesh requirements as specified in · 
requ~rements specified in paragraph paragraphs (a)(7), (a)(8), (c)(S), and (d}(4} 
(a)(6) of this section may transit thro)Jgh · of this section and, as applicable. in the 
the SBIJL juvenile protection am11 areas and for the times specified in . 
defined in paragraph (a)( B) of this § 651.32(c). A net that conforms to one 
section \1.ith nets on board that do not of the following specifications and that 
conform to the requirements specified can be shown not to have been in recent 
in paragraphs (a)(6} or (a)(8) of this use is considered to be not "available 

provided herein may also possess and 
retain the follo""ing species as 
incidental take to these exempted 
fisheries: Conger eels (Conger 
oceanicus): searobins (species in the 
family Triglidae); black sea bass 
(Centropristis striata); red hake; tautog 
(blackfish)(Tautoga oniUs); blowfis'h 
(puffer)(species in the family 
Tetraodontidae); cunner (Tautogolabros 
adspersus); John Dory (Zenopsis 
conchifera); mullet (species in the 
family MugiUdae); bluefish (Pomatomus 
saltatrix}; tilefisb (Lopholatilus -
chamaeleonticeps): longhom sculpin 
(Myoxocephalus octodecimspinosus); 
fourspot flounder (Parollchthys 
ob/ongus); alev;ife (Aloso 
pseudaharengus); hickory shad (Alosa 
mediocris); American shad (Alosa 
sapidissima); blueback herring (Alosa 
oestivalis); sea ravens (Hemitripteros 
american us): Atlantic aoaker 
(Micropogonias undulatus); spot • 
(Leiostomus xanthurus); swordfish 
(Xiphias s/adius); and skate (species in 
the family Rajidae). 
• • • • • 

4. In§ 651.%1, paragraphs (d)(t)(ii) 
and (d)(2)(ii)(B). \\·hich were 
temporarily added at 59 FR 63932, 
December 12, 1994. effective December 
12. 1994. through March 12, 1995, are 
temporarily revised, and paragraphs 
(d)(l)(iii) and (d)(3)(ii)(C) are 
temporarily added, effective January 10, 
1995, through March 12. 1995, to read 
as follows. On March 12.1995, 
§ 651.21(d)(1 )(ii); (d)(1)(iii). (d)(2)(ii)(B) 
and (d)(3)(ii)(C) will expire. 

§651..21 Closed areas. 
• • • • • section, provided that the nets are for immediate use:" 

stowed in accordance with the • • • ,. • · (d) ~ ~ • 
provisions ofperagraph (c}(7} of this (d) • • • . (1) • • • 

. section. (5) • • • · . (ii) Paragraph (d)(1)(i) of this section 
• • • • • (ii) Possession ond net stOI'I>'Oge . does not apply to persons on fishing 

· · (c) • • • requirements. Vessels may possess vessels or fishing vessels: ·. 
. (6) • • • . . regulated species while in possession of · (A) Fishing with or using pot gear. 

(ii) Possession and net stowa8e nets with mesh less than the minimum designed and used to take lobsters, and 
requirements. Vessels may possess size specified in paragraph (d)(4) of this which have no other gear on board 
regulated species while in possession of section; provided that the nets are capable of: catching multispecies finfish; 

. nets with mesh less than the minimum 51owed and are not available for. . (B) Seeking safe haven from storm · 
· : size specified in paragraph (c)(S) of this immediate use in accordance with · · . conditions. Such fishing ve~ls may ·. 

section. pro\ided that the nets a,re paragraph {c)(7) of this section, and . · transit through the closed area 
stowed and are not av.ailab!e for provided that regulated species were not providing that: · · · · 
immediate use in accordance \\ith harvested by nets of mesh size smaller . (J) Gale, storm, ot' hunicane 
paragraph (c)(7} of this section, and · than the minimum mesh size specified conditions are posted for the area by the 
pro\'ided that regulated species were not . in paragraph (d)(4) of this section. National Weather Service; 
harvested by nets of mesh size smaller Vessels may only fish for, or retain,· · (2) Such vessels do not fish in the 
than the minimum mesh size speci.fi~ butt~rfish, dogfish. herring, mackerel, 
in paragraph (c)(5) of this section. ·. · · · oce~ pout, scup. shrimp, Loligo squid, 
Vessels may only fish for, or retain: Dlex squid, summer fiounder, whiting 
butterfish, dogfish, herring, mackerel, weakfish, and/or scallops while fishing 
ocean pout, scup, shrimp. Loligo squid, with nets of mesh smaller than the 
Dlf!i: sgwd, summer flounder, whiting minimum size specified in paragraph . 

· and/or \veakfish, while fishing with nets (d)(4) of this section. Vessels fishing for 
C!f mesh smaller than the minimum size · these spec~es under the exemption 

.-

~= . 
(3) Fishing net gear is stowed in 

accordance with 
· §651.20(c)(7) and scallop dredge gear 

is stowed 'in accordance with paragrap,h 
(d}(1}(iii) of this section; and · · 

-(4) The vessel provides notice to a 
patrolling U.S. CoaSt Guard aircraft ~~ 
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vessel in the vicinity of Georges Bank by 
high frequency radio (2.182 kHz} of its 
intention of transitting the closed area. 
the time and position when the vessel 
"!nters the area and the time and 
position when the vessel exits:')le 
closed area. · 

(iii) Scallop dredge vessels transittiftg 
the closed areas as specified under 
paragraphs (d)(l), (2), and (3) of this 
section may not have fishing gear 

a\'ailable for immediate use and must - · ~losed area in accX~ with ..: · 
detach the towing wire from the scallop paragraph (d)(l)(ii)(B}'f>flbis'Section. 
dredge, reel the wire up onto the winch. (3) * * * ~ : · - · .'l.!'h" 

and secure and cover the dredge so that · (ii) * * • . ~ -~ · · · · · · '': 
it is rendered unusable for fishing. (C) Seeking safe~~ frotn """ito'rid- . 

(2) * • * condftiq. Sy(:h fisifi& vesselS tn'"ii. 
(ii) • • • transit through the ~d are'Mfi::: H~~ • 

~~Ji~~r: =:~==d~:n~t:C::: :r=J:~=;:~~=Jh (~~~~) 
western edge of the closed area. Such [FR Doc. !5-92~ )ftf@'S;_~:l~ PJilll 
fishing vessels may transit through the INL~ ccpus' · ·'*"" . - '~ 

~· '-:" ~ -::"? . - .. 

• 

.. 
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thlll the minimum mesh s1z.e ~e4 'Yestel may Ball or be In the areas hDWD 
1D puagrepb (d)(4) or th!l MCticm. u Closed A.rN 1 (Figw'IS), u debe<! 
Vessels may only possess butter&h, · by straight lines conDec:tlDa ~ · 
dogfisb, herring. mackerel, OOMZI pout. ·JoUowina poirata ID the order itated. 
ecup. shrimp. U:Jliso aqu!d, Wn aquld.. Deept u ~ed ID ~ · 
aummer flounder, wbitilla and/or . (d)(l)(l.S) o(thiJ tedicm: 
wealfisb fi5.heries while fir.b.in& with · 
DIU of mesh smaller tlwl tht m.1D.iDnml ... - ....... 
m.e specified in l:{1grafch (d)(4) ofthb en ~,warN. 
IK'tion. Vessels s.hi.llg or these sped• Cl2 CJI~· tt. . ::::::: 
may also possess and retain the CD CJ".S' N. 
loU owing species as incidental tab 10 CM ~1"30' tt. :::: =~ -
these exempted 5~eries: conaer ..... n .. 
eeart~bins, and black sea bus. . Q1_ · . · •1"30' N. lrl.3' w. · 

IDtentlon oftranstttln& the closed~ 
the time and position wben the vessel 
cten \he area-and tht timt ad 
p_odtlon lrihm the n:ae1 alta tbe 
Clbledma. . . ·. .· .. 

(J) Narrtucbt u,}tw.Jp 0oset1 Atea. 
If) No fishini vessel or pe:r:.:m em a 
~ vesMl mty !Ill ar be ID tbe liNe -

bOWD .s the Na.ntucbc IJ&h~el 
Cosed Are.a [Figure 5), u cfeJ ' by 
lltn.ight lines CODDec:tin& the followiD& 
poiDta m tbe order lUted.~ u 
jpedfied in panppb (c1J(3)(~) of tbl.a 
..aiaa: . . . , . . - . . . -

(6) Addjfion or del~on of . 
· aemptiont:The :Reogional Di1ec:lar may (ll) Paragraph (c!)(t)(l) olth!llldlt:a · PaH ~ Un;ltl.dt 

add exemptions if he/she makes a . does Dot •;~?,,: persons em a.biD&'· ·: .----1----+--..:._-
determination that the exempted ftSM'II ar · veaell a..bJD& wilh ar ·1l1D . «r"!'' N. W'CO' W • 
.fisbery. aur, and/or area bu • catch ar uin& pol par des.isned &Dd aMCI to tab = . ·.. «r"22' N. .-oD' w. . .. 
Jess thu: 5 percent by weight of loh5tvs, and which have llO othc pc CN3 - = ::. = :· 
regulated species. The Regional Director • ~ r:apable ofcatr::hf.Da .- · erd .: -
may delete an exis~& ~umption I! bel mul( tiO::: bA&b..ll. ,,..; N •·"'~--~ 01D · . «1'"10' N. 18"00' W. 
abe mues I detenrunatiOD that the 2) . Arlo "' 0 ........._. ~ ~~ • ..:.;...----L~..;.....:.;::...._.....L.~;;.:_;.;.;.._ 
catc:b or regulated species~· ter than « ~ GD • Bshin& "'. telm.ey lab .. · (li) Parqraph (d)(S)(i) citbil-=tlao ._ 
Dr equal to 5 perc;ent by t. . Dr~ ID the a. mDWD U CONd A:. aloes D9( 5fy tD J*'K'.I1I aa ~miD& · 
Noti5catiora of additions ar ems . D lFiJUN 5), u debed by ttn!Jbt liDa waeli ~ 'llllllt= · · • • _ --
will be made througb pubUcaticm r4 a CDDDec:tiD& the WlowiD& ~ill the · £A) Fiahiq, ih ar ulD& pat pv ·- - : ·- -
rule iD the Federal R.epter. · cdc llatlid. Daapf • ~ bl . . 4eliped ID~ ued tD tab W.C.. ad · -

(e) • • • . ~ (d){2)(ii) of~l .ec:ticm: . . w)Ucb h.ave DO Dlhc par DD board -
(1) • • • . capable of c:atch'na multisp«:Hf IASah; 
(v) The wstel does Dot !sh lor. · ...,. a.ldt · ...._... .iir . · · · · .... ::. • 

. possess or laDd muJtisP.edPS IDfisb. o 1 .,, tt. . . S7'"JO' w. . '!l F'u.!Wta with ar -'na 6adae pc -
(vi) The veuel cmly &abel lor, Cl2 .,"DD' tt. . •"3U' w. · . ._1ped aa 1ll8d ID tab~ - -

possesses or lands Atl&Dtic herri.Ds. · 85 · ~1"1u· N. · li"241 w. ~ ar lUff dAms. aDd which lane -. 
blueback herring. mackerel, Cll' equid iD .. u.s.- ao Dlhc IN! aa IIIOird capeble __ or. - ·- -
... uouth of 4r20" N. Uti tude, ud . - · · · · . CIMda . · . ~ch'."'flllvltfcpec'- ldm. · · · · · ,_-
Atlantic heniD,. blueback bmiDa ar • • . ·-- -., .~ _ .......,. ... a. Ill 151.%2. Jl&l'IFIPha ldX2Xil a -:. 
mackerel iil areas Donh of .u-.ur N. ~ (d)(Z)(U) lrlt.mPanftJJ IUipCded. ad 
latitude. CIS 42"22" N. . • c.:.s· JlllaJraphs (d)(ZJ(iv) aDd (d)(2)(v) are -1 
• • . • • • • U ·• · tlmPcririJy added, e&ctlve Dlc:embe:r 

(3) For the COMIGJ aDd )USB . • MarliN . U. ~~~March U. teas. to 
ft(Ulated mesh uunanh of u-20' N. . • :-. ~); .-.c~ •lollowE . · - · · • . 

~~~:;~~~'!:dtib~may 01 ·· ;;. · frtartL .l!:w. 1r'::: .. ~annr_,..~tDr~ 
take place 1hrough0\1f cbe Sa.hiDs J'Ul (If) tfaJ'IPpb (d)(z)Uj ar tbia ~cia . .. . ."· • . • • -. • . • --
with m.idwater trawl tee of--.JJ size 41oes oc fv to ~~.... · (d) • • • 
Jess than the regulated me. provided D ·~P~>: IG ~ CID ---. • CZ) •••. 
that the requirement or partgraphs !W1F~thV::etJ:.::r . Ov) A liDl ~8t,...) pmor tlwl -· . 
(e)(l)(i) through (v) ofthia eec:tion are tlesiped ma used to tab aDd eft (13.7 m) iD ~ Ia exempl frarn. 
met. .whiCh ban DO ach8r par liD board . -..abe DAS .tl'ort radlaCtion J1I"CCIl'DD of this 

-in • • • ~ble of catcbiDt Ill~ bfisb.- put em aJJ &biD~ trips ciUriD& which 
(5) The YeSSel does DOt fish for, . ·PI) Seek-fn& life 1anm fiam 11a1m . • ·the .-1 &bel Jar multicpedes - . 

possess, ar land multispecies &Wh. · · GIDditiau ba watcs ac1jeoaid IDe. - ·. · eclusfft!y .uh IIDl '"::sf.':• eel 
(6) The vessel only fi.shes for, · · - westmu acfae of the doled.,.... Such .SC. DOt ~ina alhc .-r le h 

possesses. or lands Atlantic hening. - &hiDg ..aeliiiLIJ tnnllt tbrauah die immediate U. • diCribid iD 
blueback herriD&. mackerel, or cloeecf .,_ DI'D'ricliDa thai: · l151.20(cX7).1f'the ..-1 GWDer or 
menhaden. (J) GaJe.lialm.. ar lnudc::ae · ewur'• authariw wps.-ratative 
• • • • • . - CIIDDditicma ua paDd lor lbt-., tba ~a~~pU. wf1h maaJtCidD& nquirllmeDts 

c. In s &Sl.2t. parapaphs (a).lbl. aa NUiaul W..slier Sanlce: ·· - • iD1h m l15t.J8(c). ..u.a eBort 
· (c) are temporarily auiXnded, and · (Jl Such.._. do DCilaA ~1M · .mctioo ~ 1r1 ~ _ 
~sraph (o} » tampoJwily added. .. : · . : ~ E cattta. ,.n. 
eft'ec:tfw Decemher 12, 11M, dlzauP :. "'~ .. 11-...d Ia . · .. )A IIDJ: ~...-Ibm 
Nucb 12,tlm,1.0181dafolJcnG: ~Wilb ..... iJlfctmrl - 4Sit1J.7 m~dYlildeDdsiD 

•• ,~ Cloeecf ...... 
IISt:J&.ad · Mfar.~arJiDd,ardoesptrm s 

• • • • • 
14) 1'bt ..-.el provides DC11ti1» ID a •lud. 1DCII'IIhm lbe pot 1 a 15ioa limit 

ptro~ U.S. ODut Guard ~bad • el,.wat.d ~P~C~e~•~w ill 
(d) C/os~d amJS. (1) CJOIM Area l. (I) · ...-.el bl the 'riclnJty af GeoJps BaDl by I 851.27(a) wfth piJ' adier than llnl 

No fiihing veael or person an a &.sbiJ:t& Jai&h hqutmcy Rd.io (2.112 Khz) of its - aUJaet par, ar hU atblr par DD board 
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Figure 5 to 50 CFl part 151-·C.losed areas .. 
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