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FRAMEWORK ADJUSTMENT #17 
NORTHEAST MULTISPECIES FMP 

To restore unused days-at-sea 
from May and June, 1996, to the prorated 

1996-1997 days-at-sea allocations 

1.0 INTRODUCTION 

The New England Fishery Management Council submitted Amendment 7 to the 
Northeast Multispecies Fishery Management Plan on February 2, 1996 and the rules 
became effective on July 1. The amendment contains measures to rebuild depleted 
groundfish stocks, including an acceleration of the days-at-sea (DAS) reduction 
schedule established by Amendment 5 and the elimination of exemptions from DAS 
limits for most vessels. When the Council submitted the amendment, it included DAS 
all<Xations based on the established fishing year, May through April, since it could 
not predict the actual effectiveness date. When the Council became aware that, due to 
procedural requirements, the implementation date would not coincide with the start 
of the fishing year, it discussed and supported prorating DAS to adjust for the gap 
between the start of the fishing year and the implementation date of the revised 
allocations. At the time, however, the Council did not specify how the prorating 
should be done. 

As discussed in Section 2.0 (Purpose and Need}, the implementation of the revised 
DAS allocations two months after the start of the 1996-1997 fishing year required that 
the allocations be reduced by 2/12ths to account for the shortened time. of the first 
year under Amendment 7. The final rule for the amendment applied a formula that 
gave each vessel10/12ths of its full-year allocation without-regard to whether the 
vessel fished during May and June. The proposed action would restore unused DAS 
to vessels under the call-in system that fished less than 2/12ths of their Amendment 
7 full-year allocation during May and June, 1996. This action does not affect the 
allocations to vessels not under the call-in system prior to the implementation of 
Amendment 7, nor the allocations to vessels under the call-in system that fished more 
than 2/12ths of their Amendment 7 allocation during that period. 

The framework process requires the Council to consider the adjustment·over the span 
of at least two Council meetings, during which time the public is invited to comment 
on the proposal and associated analyses. On this issue, the Council received a 
number of comments prior to the publication of the amendment final rule on May 31, 
as members of the public were trying to plan their fishing year and determine how 
the proration formula would apply. In response to the comments, the Council 
Chairman sent a letter on May 10 to the Regional Administrator clarifying the 
Council's intent and its concern that vessels that chose to not fish during May and 



June would unfairly have their allocations reduced while vessels that did fish in 
effect would get a windfall of DAS. Since the letter was sent after the proposed rule 
comment period ended, the Regional Administrator indicated that his staff was 
developing a proration scheme and that if the Council wanted to make 
modifications, it could use the framework adjustment process. The Council initiated 
the framework adjustment at its June 5-6 meeting and held the final meeting on July 
15. The Council recommends that the Secretary of Commerce publish the adjustment 
as a proposed rule providing full opportunity for public comment. 

On July 24, the Council submitted a final framework document to the Regional 
Administrator. On August 15, the Regional Administrator informed the Council that 
the document would not be formally reviewed for implementation until additional 
justification is provided. The Council discussed the Regional Administrator's concerns 
and instructed the staff to work with the NMFS Regional Office staff to address the 
concerns and complete the document. This document contains the changes added 
pursuant to those directions .. 

2.0 PURPOSE AND NEED 

As noted in the introduction, the implementation of the revised DAS allocations on 
July 1, two months after the start of the 1996-1997 fishing year, required that the 
allocations be prorated to account for the shortened time of the first year under 
Amendment 7. Otherwise, all vessels previously exempt from DAS would be given 
full-year allocations to cover ten months, potentially reducing the conservation 
benefits of the DA5-reduction program. The proration scheme for the first year of 
Amendment 7 gives each vessel10/12ths of its full-year allocation without regard to 
whether the vessel fished during May and June. Thus, vessels already in the. DAS 
program that elected to not fish during May and June had 2/12ths of their allocation 
deducted even though they did not use any days. 

Many vessel owners had anticipated the Amendment 7 DAS reductions based on the 
plan submitted by the Council and published in the proposed rule. These individuals 
had planned their fishing year prior to the publication of the final rule, choosing to 
hold their groundfish days in reserve for later in the year while tying up the boat or 
pursuing other fisheries. The purpose of this action is to restore unused DAS 
allocations to vessels that were in the call-in program in May and June and planned 
their fishing year in anticipation of the allocation of DAS for 1996-1997 that was 
published in the proposed rule. 

Owners of vessels already in the call-in program fully expected that all DAS would 
be counted against the 1996-1997 allocation, and that the prorating of DAS mentioned 
in the preamble to the proposed rule applied to vessels that were not in the DAS 
program prior to implementation of the rule but not to those vessels already in the 
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DAS program. The regulatory language in the proposed rule gave no indication of 
how the prorating formula would be applied, and only indicated full-year allocations 
of DAS. After the dose of the proposed rule comment period, but prior to the 
publication of the final rule, the Council sent a letter to NMFS indicating its concern 
about the anticipated DAS allocations. When the final rule was published, a number 
of vessel owners already under the DAS program realized that days used in May and 
June would not be counted since the allocation from July 1 onward would be the 
same for all vessels regardless of how much they fished during those two months. 
Fishermen who chose to not fish during those months claimed they were being 
treated unfairly. 

This action does not penalize vessels that fished under the rules in effect at the time. 
Therefore, vessels that were exempt from DAS, and vessels that may have fished 
more than 2/12ths of their Amendment 7 allocation during May and June will still 
receive the prorated allocation of 10/12ths of the 1996-1997 full-year DAS. Since these 
vessels could have fished every day during May and June (barring other constraints 
such as weather), they potentially have allocations of 10/12ths of the Amendment 7 
DAS plus 61 days. 

Furthermore, the vessels that were exempt from DAS prior to Amendment 7 are 
predominantly smaller day boats fishing less than 24 hours per trip. These boats, 
therefore, have allocations of DAS even under the prorated schedule which may 
exceed the overall effort reduction target of 35 percent in the first year considering 
that effort is monitored by hours away from port Nevertheless, the Council has 
recognized that day boats may not have the same proportional reduction as other 
vessels as a result of their lower initial groundfish effort during the baseline period. 
This lower baseline effort is partly the result of physical constraints such as weather 
and inability to travel long distances offshore and partly because many of these 
vessels work seasonally in a variety of small-boat fisheries other than groundfish, 
such as for lobsters, tuna, or shrimp. The Council does not feel that the restoration of 
unused DAS to vessels under the call-in system in May and June creates an inequity 
for those vessels not under the DAS program that may not have fished during May 
and June and which will not have DAS restored under this action. 

Additionally, the proposed rule for Amendment 7 indicated that the DAS allocations 
would be prorated-to account for the shorter fishing year. It did not indicate that 
fishing effort of exempt vessels prior to implementation of the rule would be 
considered in the proration. The vessels exempt from DAS prior to the effectiveness 
date of the regulations had no reason to believe that any days not fished in May and 
June would be credited to their allocation beginning in July since their effort was not 
being monitored. They were not given formal notice or any other indication that their 
effort prior to the effectiveness date of the rule would be monitored or considered 
under the prorating of the allocation discussed by the Council prior to submission of 
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the amendment. Likewise, vessels already under the call-in system had no reason to 
believe that their effort (or lack thereof) during May and June would not be counted. 

3.0 PROPOSED ACTION AND ALTERNATIVES 

The Council discussed several alternatives for addressing the inequity in the current 
allocation proration. The Council recognizes that it cannot count DAS used by vessels 
not under the call-in system in May and June. The Council also recognizes that it 
cannot count the DAS used by vessels in the call-in system against the prorated 
allocation for July through April, even though the days may exceed 2/12ths of the 
full-year amount. 

3.1 Proposed action 

The Council proposes to restore the unused DAS (up to 2/12th of the full-year 
allocation) to vessels recorded under the call-in system that fished less than 2/12ths 
of their Amendment 7 allocation during May and June. For vessels in the Fleet DAS, 
2/12ths of the annual allocation is 23 days and 4 hours. NMFS will review the call-in 
records of vessels that were under the DAS system in May and June of this year, and 
notify vessel owners of any adjustment to the 1996 DAS allocations. 

3.2 Alternatives to the proposed action 

The Council directed its Groundfish Committee to discuss the options for addressing 
the fairness issue raised by the affected vessels. In addition to the proposed action, 
the committee considered two other alternatives: 

3.2.1 restore the full-year Amendment 7 DAS to all vessels (including exempted 
vessels) who can demonstrate they fished less than l/6th of their Amendment 
7 allocation during May and June, subtracting the number of days they fished. 
The Council would specify the evidence to be considerea in the appeal 
process, for example, vessel logbooks; 

The Council felt it could not fairly apply an allocation retroactively to vessels that 
were exempt from DAS prior to the effectiveness date of the rule. Exempt vessels 
were not given formal notice or any other indication that their effort prior to the 
effectiveness date of the rule would be monitored or considered under the prorating 
of the allocation that was indicated in the proposed rule and discussed by the 
Council prior to submission of the amendment. The Council felt that this a1temative 
could place an unacceptable burden on vessel owners to demonstrate, and on NMFS 
to review, a lack of fishing activity. However, during deliberations on this 
framework, the Council heard comment that some exempt vessels had not fished for 
groundfish during May and June and were seeking a restoration of their full-year 
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allocation. The Council indicated it may consider ways to verify a vessels inactivity 
(with respect to groundfish) during May and June, and may develop a framework to 
provide previously exempt vessels a full-year allocation under certain circumstances. 
Such an action has no effect on the current framework adjustment which applies to 
vessels already under the call-in system. 

3.2.2 subtract DAS used in May and June from the Amendment 7 allocation for 
vessels in the call-in system; previously exempt vessel would remain as under 
current rules at 10/12ths of the Amendment 7 full-year allocation. 

The committee rejected this alternative because it would have counted DAS 
differently than under the published final rule, thereby, applying an adjustment 
retroactively to vessels operating within the rules in effect at the time. The second 
option would also have given exempt vessels a smaller allocation of DAS than vessels 
already in the call-in system, creating a different fairness issue. 

3.2.3 No action 

As noted in Section 2.0, taking no action would result in the unfair reduction in DAS 
allocations to vessels who elected to fish their DAS later in the year. 

4.0 ANALYSIS OF IMP ACTS 

Th~ proposed action restores unused DAS allocated under the DAS-reduction 
program to the levels analyzed in the documents supporting Amendment 7, 
including the Final Environmental Impact Statement and Regulatory Impact Review. 
Since some vessels used all or exceeded the number of days representing 1/6th of the 
annual allocation, when unused DAS are restored, the revised fleet-wide allocation 
for the year will be greater than anticipated. The overage is equal to the total number 
of days used in excess of 1/6th of each vessel's annual allocation. 

According to Table 1, 698 vessels (465 Fleet, 233 Individual} were in the DAS 
program in May and June, and are potentially eligible for a restoration of DAS. Of 
those, 334 did not fish and are eligible for a full restoration of 1/6th of their annual 
allocations. Of the remaining 364 vessels, 161 fished all of or more than 1/6th of their 
annual allocations and are not eligible for any restored DAS, and 203 are eligible for 
a partial restoration. 

The sum of the full-year allocations of DAS to all vessels under the DAS system in 
May-June is 95,715. For the vessels that fished in May and June, 1/6th of their annual 
allocation is 9,061.47 DAS, and they used a total of 7,950.7 DAS, or 1,110.77 fewer 
DAS than 1/6th of their total annual allocation. The number of DAS to be restored 
by this framework to the 334 vessels eligtble for a full restoration (fished no days in 
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May and June) is 6,934.43, and to those 203 vessels eligible for a partial restoration is 
2,582.7, for a total of 9,517.13. 

The 161 vessels that used all or exceeded 1/6th their annual allocations during May 
and June, used a total of 1,471.93 DAS over that amount. That is, therefore, the 
number of DAS exceeding the annual amount projected in Amendment 7 for all 
vessels which were already in the DAS program under Amendment 5. This equates 
to an overage of 1.54% of the 1996 fleet total annual allocation counting only those 
vessels which were in the DAS program prior to Amef!,dment 7. Given that the 
number of vessels under the Amendment 7 DAS program more than doubles (to 
1,560), the impact of restoring DAS and not compensating for the overage realized by 
some vessels in May and June on the total fleet-wide allocation is probably less than 
3 I 4ths of one percent depending on the number of vessels in the Individual category. 
The 1996 fleet-wide allocation of DAS under Amendment 7 cannot be determined 
until all Individual DAS appeals are resolved. 

The no-action alternative would result in more severe economic impacts than 
predicted in the Amendment 7 analysis on vessels that did not use their DAS. Taking 
no action, that is retaining the pro-rated allocation, would reduce the DAS available 
to them over the course of the 1996-1997 fishing year by 1/6th from the DAS 
allocations projected in the analysis. Restoring the DAS to vessels that did not fish or 
fished less than 1/6th of their 1996 allocation in May and June, however, will have a 
minor impact on the rebuilding program, that is, less than 0.75% of one percent more 
DAS available for use than anticipated. 

Framework adjustment 117 
Restoring unused OAS May-June, 1996 

6 Rev. September 7:1, 1996 
Multispecie:s FMP 



T4RI E 1 FLEET 

Total# vessels enrolled in 
DAS under Amendment 5 {AS) 465 
& Amendment 7 (as of 9118196) (A7) 1340 

Full-year 1996 DAS allocations (465x139) 
(all vessels under DAS in May 64,635 
& June) 

Vessels that called in 219 
May-June 1996 {#) 

Vessels eligible for full 246 
restoration of May-June DAS 

Vessels eligible for partial 156 
restoration of May-June DAS 

Vessels using all or exceeding 63 
May-June allocations 

' 
DAS allocations to vessels (219x23.26) 
that fished May-June 1996 5,093.94 

DAS fished May-June 1996 3,529.51 

DAS remaining (exceeding) 1,564.43 
May-June allocation by sector 

DAS to be restored by (246x23.26) 
Framework 17 to vessels 
eligible for full restoration 5,721.96 

DAS to be restored by 2,089.97 
Framework 17 to vessels 
eligible for partial restoration 

Total DAS to be restored 7,811.93 
by Framework 17 

DAS used In excess of 525.54 
allocations after restoration of 
unused DAS (DAS exceeding 
projected DAS) 

Percent of 1996 DAS annual (525.54164,635) 
allocation exceeded by 
restoring unused DAS under 0.8% 
Framework 17· only vessels 
under call-In May & June 
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INDIVIDUAL 

{AS) 233 
{A7) 220 

31,080 

145 

88 

47 

98 

3,967.53 

4,421.19 

(453.66) 

[((1/6)31,080)-
3967.53] 
1,212.47 

492.73 

-

1,705.20 

946.39 

(946.39/31,080) 

3.05o/o 

TOTAL 

{AS) 698 
(A7) 1560 

95,715 

364 

334 

203 

161 

9,061.47 

7,950.70 

1,110.77 

6,934.43 

2,582.70 

9,517.13 

1,471.93 

(1,471.93195,715) 

1.54o/o 
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5.0 APPLICABLE LAW 

5.1 Magnuson Act- Consistency with National Standards 

This action restores the unused parts of the allocations under Amendment 7, already 
determined to be consistent with the national standards and other parts of the Magnuson Act 
as discussed in the Amendment 7 document. 

5.2 National Environmental Policy Act (NEPA) 

This action is categorically excluded from the requirement to prepare an environmental 
document under NEPA because it falls within the range and scope of actions already 
addressed in the approved Final Supplemental Environmental Impact Statement for 
Amendment 7. 

5.3 Regulatory Impact Review (Regulatory Flexibility Act and Executive Order 12866) 

This section provides the information necessary for the Secretary of Commerce to address the 
requirements of Executive Order 12866 and the Regulatory Flexibility Act. The purpose and 
need for management (statement of the problem) is described in Section 2.0 of this document. 
The alternative management measures of the proposed regulatory action are described in 
Section 3.0. The analysis of impacts, as noted in Section 4.0, was contained in the documents 
supporting Amendment 7. How the proposed action is characterized under Executive Order 
12866 and the Regulatory Flexibility Act is summarized below. 

5.3.1 Executive Order 12866 

The proposed action does not constitute a significant regulatory action under Executive Order 
12866. (1) As stated in section 4.0, the management proposals restore measures previously 
analyzed and, therefore, will not significantly impact the landings and revenues of the 
existing fishery differently than what has already been analyzed. Therefore, the proposed 
action will not have an annual effect on the economy of more than $100 million. (2) Since the 
proposed action will restore unused DAS, it will prevent a reduction· in the economic benefits 
generated from this fishery. For these reasons, the proposed actions will not adversely affect 
in a material way the economy, productivity, competition and jobs. (3) For the same reasons, 
it will not affect competition, jobs, the environment, public health or safety, or state, local or 
tribal governments and communities. (4) The proposed action will not create an inconsistency 
or otherwise interfere with an action taken or planned by another agency. No other agency 
has indicated that it plans an action that will affect this fishery. (5) The proposed action will 
not materially alter the budgetary impact of entitlements, grants, user fees, or loan programs 
or the rights and obligations of their recipients. (6) The proposed action does not raise novel 
legal or policy issues. Regulations regarding DAS allocations have been used to manage this 
fishery since the implementation of Amendment 5 in 1994. 

5.3.2 Regulatory Flexibility Act 

Since this action restores unused DAS to vessels, considered small business entities, that 
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otherwise would have had their DAS allocations reduced without cause, it provides a 
significant relief from an undue regulatory burden. 

5.4 Endangered Species Act 

See Section 8.4, Volume IV of Amendment 7 to the Northeast Multispecies FMP. The Council 
finds no cause to change its earlier findings with respect to the Endangered Species Act 
requirements. 

5.5 Coastal Zone Management Act (CZMA) 

Upon the submission of Amendment 7, the Council conducted a review of the FMP for its 
consistency with the coastal zone management plans of the affected states. All the states 
concurred with the Council's consistency determination. See Section 8.5 Volume IV of 
Amendment 7 to the Northeast Multispecies FMP for the Council's consistency 
determination. The response letters of the states are on file at the Council office. The Council 
has determined that the proposed action is within the scope of measures already reviewed 
for consistency with states' CZM plans and is, therefore, consistent with those plans. The 
Council has notified potentially affected states of this action ai.\d of its determination that the 
action is consistent with its earlier consistency determination. 

5.6 Paperwork Reduction Ad (PRA) 

Copies of the PRA analysis for Amendment 7 to the Northeast Multispecies FMP are 
available from NMFS Regional Office. The burden-hour estimates are detailed in the 
Classification section of the Federal Register notice of the final rule implementing the 
amendment (61 Federal Register 27731, May 31, 1996). The proposed action requires no new 
collection of information. 

Framework adjustment 117 
Restoring unused DAS May-June, 1996 

9 Rev. September X!, 1996 
Multispecies fMP 



FRAMEWORK 17 
APPENDIX I 

Draft Proposed Rule 



DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric Administration 

50 CPR Part 648 
[Docket No. J 

Northeast Multispecies Fishery; Framework 17; 

AGENCY: National Marine Fisheries Service (NMFS), National Oceanic and Atmospheric 
Administration (NOAA), Commerce. 

ACTION: Proposed rule; request for comments. 

SUMMARY: NMFS proposes regulations to implement an adjustment to the days-at-sea 
(DAS) allocations to vessels in the Northeast multispecies fishery under certain conditions. 
These regulations would restore unused DAS to vessels enrolled in the DAS program in May 
and June, 1996, that under the call-in system did not record more than 1/6th of their 1996-
1997 full-year allotment of DAS under Amendment 7. The New England Fishery 
Management Council (Council) has submitted this action under the framework procedure 
described in §648.90 (b) of this part. 

DATES: Comments are invited on the resubmitted parts, including the proposed rule through 
[DATE]. 

ADDRESSFS: Comments should be sent to [NAME AND ADDRESS]. Mark on the outside 
of the envelope "Comments on Framework 17". 

FOR FURTHER INFORMATION CONTACT: [NAME AND ADDRESS]. 

SUPPLEMENTARY INFORMATION: Amendment 5 to the Northeast Multispecies Fishery 
Management Pla_'l implemented an effort reduction program based primarily on reductions in 
DAS allocated to fishing vessels, with exceptions for certain classes of vessels. Under 
Amendment 5, the annual allocations of DAS were based on a fishing year that started on 
May 1. Amendment 7, which became effective on July 1, eliminated most exceptions to the 
DAS program and accelerated the reductions in DAS for vessels already under the effort­
control system. Since the amendment became effective two months after the start of the 
fishing year, the DAS allocations for the first year of the plan were prorated to account for 
the shortened fishing year by a factor of 0.83, or a reduction of !/6th. Vessels already under 
the DAS system had their allocations for July 1, 1996 through April 30, 1997 reduced by the 
proration factor regardless of whether they recorded any DAS in May or June. Vessel owners 
that had reserved their allotment of DAS for later in the year by not fishing fur multispecies 
in May or June claimed they were unfairly treated by the protating adjustment and appealled 
to the Council to provide the full-year allocation pending verification of their lack of fishing 
activity. These proposed regulations would restore unused DAS (up to !/6th of the full-year 
allocation) to vessels enrolled in the call-in system in May and June, 1996, and that did not 
record more than 1/ 6th of their full-year allocation. 

This proposed action does not affect the prorated allocations of DAS to vessels that were 
exempt from DAS monitoring during prior to the effectiveness date of Amendment 7. The 



proposed rule for Amendment 7 indicated that the DAS allocations would be prorated to 
account for the shorter fishing year, and it did not indicate that fishing effort of exempt 
vessels prior to implementation of the rule would be considered in the proration. The 
proposed adjustment also does not affect the allocations of DAS to vessels that were under 
the effort-monitoring system in May and June and that may have fished more than 1/6th of 
the full-year 1996 allocation. The Council feels it could not retroactively apply the reduced 
allocation under Amendment 7 to vessels fishing under the allocations in effect at the time. 

Classification 

The resubmitted parts have been determined not to be significant for the purposes of 
E.O. 12866. 

The measures contained in this proposed rule replicate the measures in the Council's 
initial submission document which did not take into account the effects of prorating DAS 
allocations. As such, the adjusbnent is categorically excluded from the requirments of 
National Environmental Policy Act (NEPA) to prepare an Environmental Assessment or 
Supplemental Environmental Impact Statement. The allocations of DAS being restored to 
vessels under this proposed action are not modified from those submitted in the initial 
Amendment 7 package, and as such were covered in the scope of the regulatory impact 
review of that document. 

No new collection of information is required under the resubmitted measures. 

The Council conducted a formal consultation under Section 7 of the Endangered 
Species Act for Amendment 7, including the measures being resubmitted. NMFS has issued 
its Biological Opinion which found that the proposed action likely would not jeopardize the 
continued existence of endangered and threatened species or their critical habitat(s). Based on 
this finding, the Council believes no additional action is required. 

Ust of Subjects in 50 CFR Part 648 

Fisheries, Fishing, Reporting and recordkeeping requirements. 

Dated: [DATE] 

For reasons set out in the preamble, 50 CFR Part 648 is proposed to· be amended as follows: 

PART 648- FISHERIES OF THE NORTHEASTERN UNITED STATES 

Subpart F- Management measures for the NE Multispecies Fishery 

1. Section 648.82 is revised to read as follows: 

§ 648.82 Effort--control program for limited access vessels. 
.. .. .. .. .. 

(b) .. .. .. 
(1) Individual DAS Category- (i) DAS allocation. Vessels assigned to the 

Individual DAS category shall be allocated 65 percent of their initial 1994 allocation baseline 
determined by regulations implementing Amendment 5 to the FMP for the 1996 fishing year 



multiplied by the proration factor equal to 0.83 unless a vessel qualifies for a restoration of 
DAS under paragraph (j) of this section, and 50 percent of the vessels initial allocation 
baseline for the 1997 fishing year and beyond, as calculated under paragraph (d)(1) of this 
section. 

(ii) ... ... ... 
(2) Fleet DAS Category- (i) DAS allocation. Vessels assigned to the Fleet DAS 

category shall be allocated 139 DAS for the 1996 fishing year multiplied by the proration 
factor equal to 0.83 for a total of 116 DAS unless a vessel qualifies for a restoration of DAS 
under paragraph fj) of this section, and 88 DAS for the 1997 fishng year and beyond. 

(ii) ... • • 
(3) • • • 
(4) • • • 
(5) Combination Vessel Category-(i) DAS allocation. Vessels assigned to the 

Combination DAS category shall be allocated 65 percent of their initial 1994 allocation 
baseline determined by regulations implementing Amendment 5 to the FMP for the 1996 
fishing year multiplied by the proration factor equal to 0.83 unless a vessel qualifies for a 
restoration of DAS under paragraph ij) of this section, and 50 percent of the vessels initial 
allocation baseline for the 1997 fishing year and beyond, as calculated under paragraph (d)(1) 
of this section. 

(ii) • • • 
(6) • • • 
(7) Large Mesh Fleet Das Category- (i) DAS allocation. Vessels fishing under the 

Large Mesh Fleet DAS Category shall be allocated 155 DAS for the 1996 fishing year 
multiplied by the proration factor equal to 0.83 for a total of 129 DAS unless a vessel 
qualifies for a restoration of DAS under paragraph fj) of this section. and 120 DAS for the 
1997 fishing year and beyond. To be eligible to fish under the Large Mesh Fleet DAS permit 
category a vessel must fish with gillnet gear with a minimum mesh net of 7 inch (17.78 em) 
diamond or trawl gear with a minimum mesh size of 8 inch (2032 em), as described under 
§648.80(a)(2)(ii), (b)(2)(ii) and (c)(2)(ii). 

(ii) • • • 
(c) • • • 
(d) • • • 
(e) • • • 
(f) • • ,. 

(g) 
(h) • • ,. 

(i) • ·- • 
G) Restoration of unused DAS- Vessels enrolled in the call-in notification system 

under §648.10(c) of thiS part during May and June, 1996 that recorded less than 1/6th of their 
1996 allocation of DAS as calculated before applying the proration factor shall be credited the 
number of DAS equal to 1/6th of their pre-proration allocation minus any DAS. recorded. 

Authority: 16 U.S.C. 1801 et seq. 
Dated: 
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as they stand right now, or is it going to be an experimental fishery. Since November 
and December is closed, all indications are that the devices work in the fall. Is this just 
going to be a mandatory piece of equipment versus an experimental fishery? 

Dr. Rosenberg: There are a couple of different issues here with regard to the use of 
pingers during the fall, we have had some experimental information for a couple of 

· years now for the November and December time frame, including last years' work. I 
was just trying to figure out, from the document if it is proposed now, that for that time 
frame should the area not be closed for groundfish protection, if there is a 
recommendation that there be a fishery allowed with pingers as an exemption from the 
closure. Maybe somebody can clarify that for me in the document. I think the proposal 
at the last Council meeting,· and I will telr you what my memory of it is, is that I had 
suggested that for the periods where we did have sufficient information on previous 
years experiments, that the staff should look into developing justification to allow an 
exemption with the use of pingers during those periods alone, which would be 
November and December, if they did not conflict with the groundfish closure. For any 
other periods that are proposed in this framework action, where we do not have 
sufficient data or have not examined the issue to date, it is a question of whether we 
would try to obtain that experimental data on the use of pingers during those periods. 
The problem here, and the reason why I am being rather rigid about the time periods, 
is that there does seem to be some difference in terms of time periods and we certainly 
want to be cautious about the use of pingers and restrict it to areas, outside of an 
experimental basis, where we know they appear to be working or the information 
indicates that they are working. 

In other cases, we want to do more experimentation. For example, in the spring, clearly 
we need additional experimentation if we are going to try to continue to use pingers as 
an alternative for fishermen. In the fall we have some good information, but we don't 
really for September, and my understanding from the last Council meeting is that the 
committee was recommending that I investigate the possibility of an experiment for that 
time period. In November and December there is data sufficient for pinger use but that 
depends on what we are going to do with the groundfish closures. Maybe the staff can 
clarify for me how it is written in the document because I have not had an opportunity 
to sort that out. I don't know whether it is written in as an experiment, as an exemption 
or as both. · 

Mr. Nelson: Just so everyone is on the same wavelength, the document that Andy is 
referring to is the draft Framework Adjustment 15. That was mailed to the Council 
earlier and there are copies on the back table for the public. Also, before I answer 
Andy's comments, I would just like to point out that we did send this over to the 
Harbor Porpoise Review Team {HPRT) for their evaluation of our recommendation and 
Pat has told me that one person was absent but all of the other seven individuals are 
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Ithink, as I recall, we specifically changed it from listing it as an experimental fishery, 
which is what we had proposed, and added the words "experimental" or "operational" 
giving the Regional Director (RD) the flexibility that he felt he needed to deal with this 
in whatever way was most appropriate and I think we are still trying to give him the 
leeway to do whatever he thinks is best for allowing the additional fishing opportunities. 
I believe in the document, it is listed as both ways. 

Dr. Rosenberg: Again, I have to look at the justification in detail and whatever the 
HPRT said, but if it were to go in as an exemption during times when a groundfish 
closure was not in effect, if it went in as an exemption that you could continue to fish 
in the area as long as you had a pinger on your net, certainly most of the information 
that we have is for November and December and I am not sure there is any justification 
for any of the other periods in here. If we have sufficient experimental data, we would 
probably go that way but it would be that if you are fishing in that area, you must have 
a pinger not a sign-in/sign-out kind of thing. It is either you are fishing with a pinger 
or you're not, otherwise we get into all kinds of reporting requirements that we cannot 
deal with in this time frame due to the Paperwork Reduction Act which increases the 
amount of paper that we have to work with. So I can't give you an entirely satisfactory 
answer, Erik, of whether we can go forward with an exemption as opposed to an 
experiment because I have to have an evaluation of the justification for that. But that 
clearly is the intent of the framework action, is to try to look wherever possible to codify 
this as part of an exemption as opposed to an experiment. 

Mr. Brancaleone: Further discussion? Audience? 

Mr. MacLeod: Is there a line beyond which these nets that are not supposed to be 
deeper than one-third of the water column cannot be set? Because the question that 
immediately arises in my mind ... 

·":, 

Mr. Brancaleone: Ed, excuse me but I think you are on the next one. 

Mr. MacLeod: Excuse me, I'll come back. 

Mr. Williamson: Just to make sure that everybody here understands where the TRT is 
looking at this problem, if we were managing for harbor porpoise and didn't have to 
W()rry about groundfish considerations, the ideal situation that we have identified would 
be to have pinger usage for gillnets in September, October, November, December and 
January and see closures as a method for mitigation in the spring time. Acknowledging 
that there are groundfish closures in place right now for the fall, the Take Reduction 
Team has been debating, tossing ideas back and forth. We have already had one 
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recommendation to the Groundfish Committee shot down so what we are trying to do 
is come up with the most flexible plan coming out of the Take Reduction Team that will 
be parallelling what is going on here at the Council. Ideally, what we see in effect 
would be a regulation coming from the Council that would allow fishing with gillnets 
and with pingers during that fall period acknowledging that there will be groundfish 
closures on top of that, for the time being, and if those groundfish closures do change 
to the spring, which there is a movement to do, it will better coordinate with the intent 
of harbor porpoise management and automatically allow fishing in the fall with pingers. 

Mr. Wiley: There are still a lot of questions in the Take Reduction Team for harbor 
porpoise as to what areas would be closed and what times, so I think that John is a little 
premature in saying that we would agree that the entire fall area would be open for 
pingers because we don't really know what that means for the spring. So I would not 
encourage you to just say that the Take Reduction Team has made a final determination 
on the fall situation. 

Mr. Amaru: John, if the population of porpoises continues to go up, which I think it is, 
and if the interaction with gillnets continues to go on, will we be looking at another 
month and a half to a two month closure next year and maybe after that another and 
another? Is there no end as to what could happen if the fundamental numbers that have 
been presented for reductions are not met? I am looking at a fairly substantial length 
of time that this fishery would be closed down, but if this were to happen in my zone 
I would be pretty concerned. I understood that pingers were a pretty good solution to 
the problem until a conversation I had this past week which first made me aware of how 
expensive they are to have and then whether or not they were really all that effective. 
Erik probably knows a lot more about them than I do, but I just wondered if we are 
going to be talking about what weeks of the year they are going to be able to fish 
eventually or what? I think the population has recovered and looking pretty healthy 
from what little information I have seen. 

Mr. Nelson: Bill, if I had the answer as far as the increasing population, I would 
probably put a lot of people in NMFS out of bll$iness. The assessment has been done 
and they have come up with a range of roughly around 74,000 animals. I think recalling 
what the previous one was, which was lower than that, but still not a significant 
difference, statistically speaking, then between the two population estimates, but if you 
were looking at it strictly in the late term, it would seem that there was an increase, 
certainly not a decrease, but again statistically speaking there is probably not a 
difference. 

Our efforts are geared to try to reach a certain goal and it is about reducing the take to 
around 400 animals or less, hopefully less, and that is what all these measures have been 
applied to. We have had pretty good success so far in a number of areas. The spring, 
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unfortunately, is an area where we apparently ran into some difficulty and we are not 
sure yet on the full reasons why. Once those are worked out, it may very well be that 
we will be able to meet our goals. If that is the case, then we may not need to do 
anything further, but I think that is a continuing assessment that is going to be done on 
achieving particularly goals that are set by law. We would continue to have to look at 
that: I don~'t see any other way of getting around that, and if it means additional 
measures being put in place, that may very well be what is required. 

Mr. Brancaleone: Further discussion on the motion? 

Mr. Bob MacKinnon, Mass. Netters Association: I just want to bring out a point of 
information to you. This whole thing started with a 3,500 count; it went to 15,000 and 
now it is at 74,000- that is an increase. 

Mr. Williamson: Just to add to what John and Bob are saying, what we are finding is 
that as we work on addressing the harbor porpoise problem, we are finding that our 
infE>rmation based on the marine mammal model, its life history and biology is 
increasing, and as we do that the assumptions that are directing our efforts at mitigation 
are loosening up and there is every reason to believe that we should be able to make this 
problem stabilized at a number that the industry can then feel confident to go forward 
with and make their own fishing strategies around. There will always be elements that 
we will not be happy with the plan, the way it has worked out and the assumptions 
behind it, but I think we are coming close to getting a stable situation built. 

Mr. Nelson: I would also point out that at our last committee meeting, we had 
requested to get the last reports from NMFS as far as what t:Qe assessment was showing 
and any additional thoughts they might have as far as looking at some of the 
assumptions that are in the modeling. Just so that we can review this in as much detail 
as possible and make sure that things are not outdated, I believe that is something that 
is being looked at by the NMFS staff and once we get that information we will certainly 
be able to share it with the rest of the Council. 

Mr. Paul Cohan, Cape Ann Gillnetters Association: I wish I could share John's optimism 
over the harbor porpoise situation but we are dealing under MMP A end NMFS has 
defined our final target in five years from now as being 10% or less of the potential 
biological review (PBR), and if the PBR is placed in the 400-500 range, that brings us 
down to the 40-50 animal range. So it is my assessment that we are in the process of 
being nickeled and dimed to death over the next three or four years, another month 
here, another few miles there, another couple weeks over there. I don't really see how 
we are going to get down to that level and unless some action is taken to change that 
assessment and get it back to the reality of maintaining a healthy stock, yet maintaining 
a healthy fishery, I think that this fishery is doomed. 
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Mr. Anderson: I have to concur with Paul. I could go on for hours on this subject 
because I have been involved with it for years, but we have other things to take care of 
here. I think that at some particular juncture in the future, because of the way the 
Marine Mammal Protection Act (MMP A) has been constructed, and since it might not 
be to the specific knowledge of all the Council members here, and looking at the fact 
that it is going to have to go through another level of authorization, somewhere in the 
future I think that the Council should take and make some review of the document, 
make some recommendations to the document because of expanding populations that 
might not be as critical as they was assumed when the MMP A was reauthorized in 
February of 1995. 

There is better information being accumulated on a yearly basis with the stock 
assessments and with reduction in bycatches. In the construction of the MMP A there 
is a clause that in any condition with a marine mammal population, that you have 
developed a PBR and you have to achieve a PBR goal by a certain period of time and 
then up and beyond that you have to achieve rates approaching zero in a certain time 
frame after that I think anybody who reads the document would have to agree that 
these approaches are very restrictive in the MMP A These restrictions will affect how 
fisheries do operate in the future for those that come under this particular situation. My 
only point is that sometime in the future, I would hope that the Council can take a little 
bit of time on that in passing comment whether there should be any particular changes 
within the Act now or at a future time, when it is going to be reauthorized. I think this 
is an important issue and we have actually this into our language of Amendment 7 
under the Marine Mammal Committee, so I think it is an obligation of the Council to 
become a little bit more knowledgeable of this particular Act and all that is entailed in 
it. 

I would just like to tecommend to Andy, that whatever the result is of this particular 
framework and as it gets passed to the agency, that he does everything to review what 
information is available and not take a role in an experimental fishery for this new time 
frame of September 15 to December 31 and that whatever can be done to make the 
acoustical deterrence just a mandatory piece of equipment through this time would save 
the agency having a lot of people signing into experimental fisheries, a very tedious 
reporting system that I don't think the agency is capable of handing, but yrobably just 
another burden at this particular time. 

It was unfortunate that we didn't focus in that time frame. We had always focused in 
an experimental fishery for the last four years just in November and December so I think 
there has been a tremendous amount of information accumulated in this that might not 
coincide with the time frame that this framework is making adjustments to, but I would 
hope that as they interpret the framework, they would make the device a mandatory 
piece of equipment within the new time frame. 
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Dr. Rosenberg: You will be pleased to know that I am not going to enter into a debate 
on the science of marine mammals although I disagree, fairly strongly, with some of the 
interpretations that have been voiced about what the estimates are. I would note that 
we are trying to recruit somebody for the marine mammal group so we welcome Mr. 
Nelson's application or Mr. Amaru's or anybody else who wants to try to estimate 
abundance of maririe mammals to add to the six people that I have to deal with as many 
stocks as we have fish stocks. We have to do the same number of assessments for 
marine mammals as we do for fish stocks. I am going to vote for this motion; I think 
it is important to move forward with trying to deal with the problems of marine 
mammal bycatch as a fishery regulation as opposed to as a Marine Mammal Protection 
Act regulations. As Erik pointed out, the MMP A is very restrictive and very dear and 
is the law so if this·Council chooses to give input to Congress about that Act, then so 
be it. But currently the law of the land says that we are going to try to get to as near 
zero as possible level of bycatch. That doesn't leave an awful lot of room for argument 
here but that is what we are mandated to do by law. It seems to me that trying to deal 
with this issue as a fishery regulation, gives an opportunity to consider the operations 
of fisheries such as the sink gillnet fishery and gives an opportunity for this Council to 
make recommendations for how to achieve that goal in a way that may hopefully be 
workable for the industry. There is obviously another simple way to achieve the goal 
of a zero mortality, which doesn't really take into account much of the concerns of the 
industry, but I submit to you that it is'probably better to deal with that in a Council 
arena where you can make recommendations to try to address some of these problems. 
Then outside of that, strictly the concern is for protection for marine mammals. So I 
think it is important to move forward with this motion. 

If there are additional actions that need to be taken in future, then that may arise in 
future years to continue to reduce the take. This Council and the industry in this region 
have been very progressive in trying to develop methodology, such as pingers, to try to 
deal with this problem while allowing the fishery to operate. I think that is a very 
positive step and I certainly will look at all the available information that I can to see 
whether we can continue either with experimental work or it can move to exemptions 
because we have sufficient information in all of the periods. In addition to that, 
information from the Take Reduction Teams will obviously be important in trying to 
decide how to move forward in the future. So I look forward to getting this action from 
the Council and to try to start to move it through the system and see how the 
justification works out 

Mr. Brancaleone: Further discussion on the motion? 

Mr. Coates: Like the Regional Director, I don't want to engage in a scientific debate 
about the level of recovery but this isn't a scientific debate. I want to support the 
motio~ because it does further the immediate need to address the current problems 
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before us with regard to the takes of these animals. The issue is not a scientific debate; 
it is going to be ultimately resolved as a policy debate and I think Erik's points about 
the Marine Mammal Act reauthorization and a lot of other very significant issues 
inherent in the protection that is built into the MMP A and where the nation and the 
public and wherever anybody else wants to go ultimately with regard to the protection 
of these animals, I think that debate has to be joined very soon because otherwise we 
have a very irrational system. 

We are heading towards a crash of conflicts, and policies need to be addressed. Hit 
continues I think you are going to see support for not only a MMP A reauthorization but 
a Marine Terrestrial Mammal Protection Act. Look at the dichotomies that are existent 
right now with regard to the protection· of marine mammals and the utilization of 
terrestrial animals - it is something that we have to focus on. Most states have laws 
with regard to the treatment of nuisance terrestrial mammals when they cause certain 
impacts. Look at the inconsistency with regard to the treatment of certain marine 
mammals and as pests. These are issues that need to be resolved. The PBR for harbor 
porpoise is identified by Paul is totally irrational in the context of another Act, the 
Endangered Species Act. Had we not assumed our so-called responsibility with regard 
to trying to deal with harbor porpoise in the context of fishery management and let the 
animals be listed, we would probably now be able to apply for a Section 10 permit to 
allow some taking. It will probably be beyond the PBR levels that are ultimately 
identified. I am saying that this is an issue that could be debated. 

The point I am trying to make here is a very simple one. Somebody, at a very high level 
had better start thinking about where we are going with all this because right now it is 
not logical. The ultimate consequence of this has to be in te~ of responsible utilization 
of our resources and this is an issue that has to be joined sooner rather than later. 

Ms. Jan Anderson, Mass. Netters Association: I just wanted to caution the Council to 
be very careful that the assumptions on effort for anything that we are talking about as 
far as harbor porpoise mortality is under serious scrutiny and debate. In fact, I have 
petitioned the RD for permission to review the database on boats being used in the 
weigh-out. The fishermen on the TRT have gotten together and looked at the Manomet 
list and looked at the federal list and cleaned up both lists because just ijke you know 
who is working in your office, most of the fishermen up and down the coast know the 
boats that are fishing and gillnetting when they are fishing. We would like to take a 
look at the federal list just to find out what boats are being used in the weigh-out and 
who those captain's are so we can compare them and clean them up. This is something 
we volunteered to do. The population studies have improved with the help of the 
fishermen especially the fishermen up in Maine that have been able to come and tell the 
different boats that are doing the surveys where they are seeing the harbor porpoise. 
So the population confidence is much, much better now. Unfortunately, the effort, 
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which is based on weigh-out is not anywhere near as confident. I want to caution the 
Council on going forward with any information on gillnet effort and hopefully some 
other time we can talk about another way to measure effort, aside from weigh-outs 
because I just don't think that is a good way to measure effort. 

Mr. Brancaleone: Further discussion on the motion? 

The motion carried unanimously on a voice vote. 
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Marine Mammal Committee Report 

Mr. Nelson: The Marine Mammal Committee met on May 21 to look at the mid-coast 
closure and any additional information that the Center had as far as bycatch in that 
area. The Center provided us with various figures showing locations of observed 
takes and observed hauls. From that, we have come up with a certain 
recommendation. Before I get into that, I neglected to say to those who don't 
remember, it is under Tab 11. Basically, the information that the Center had for us 
show that there seemed to be a highly effective closure as far as November and 
December of last year. They went over the bycatch between years and showed there 
was a high variability between years, although it looked like 1994 was the lowest 
observed take of the years. Again that information is available, so you can sort that 
out amongst itself. 

We did have a motion that came out based on the information that was provided in 
our discussions. 

Mr. Nelson moved and Mr. Coates seconded: 

that the Council initiate a framework adjustment to the Multispecies 
FMP to modify the current mid-coast closure as described in 
Framework 14 (this incorporates the Jeffreys Ledge or Z-band but 
excludes the region defined as Tillies Bank). This action would extend 
the timing of the closure from September 15 to December 31. Also the 
committee recommends that the NMFS Regional Director investigate ...1 • •• 

additional fishing opportunities in this closure area by considering 
experimental work on the use of pingers in the gillnet fishery to 
mitigate the harbor porpoise bycatch. The timing and area to l;'e 
considered for pinger use is predicated on restrictions associated with 
Amendment 7 to the Multispecies FMP. 

Dr. Rosenberg: You are proposing the extension of the current closure area from 
September 15 through December and you are suggesting that, during the four month 
block, that the area is not also closed for groundfish protection and that I consider 
allowing the use of pingers on an experimental basis. Is that essentially right? 
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Dr. Rosenberg: Then I would suggest that since we have had some scientific 
experimental work for the fall period and we have had some operational 
experimental work for the fall period, that, without prejudicing my approval or 
disapproval, you include the pinger provision as part of the framework action and 
see whether we can proceed as a framework measure as opposed to an additional 
experimental fishery. It may be that we feel that there is not sufficient information to 
support it as a longer term measure for the fall period only. On the other hand it 
may be possible to move out of the experimental mode and into an operational mode 
for the autumn period. I would like to see· that analyses incorporated into this 
framework, should you move forward. I do support the motion. Is it clear what I am 
suggesting? 

Mr. Nelson: Yes it is. I don't thlnk the committee would have any problem with 
suggesting that it be considered as an operational aspect rather than an experimental, 
but since we have had a couple of new months put in there, we are still looking at it 
as a potential experimental aspect. But, if you are comfortable with considering it 
either way, I think the committee certainly would be amenable to that also. 

Dr. Rosenberg: To clarify, I am suggesting that, if we propose it in the framework, if 
there is not sufficient information to mo\Te forward with the use of pingers during 
the periods when it is not closed for groundfish protection then I would consider 
additional experimental work that would fill that need. What I don't want to do is 
have the experimental work be used as an exemption in the long term. It should be 
for experimental work. We have done the experimental work in this fishery and 
when we have put the whole framework package together and it is sufficient and 
stands on its own, well and good. Then we can proceed with the management 
measure that includes the use of pingers. If it doesn't then I will consider what 
additional experimental work we might need and get eventually to that point. 

Mr. Nelson: Let me go over the motion a little bit and address what Dr. Rosenberg 
has brought up. If we eliminated the words experimental work then the Regional 
Director would be asked to consider additional fishing opportunities in this closure 
area by considering the use of pingers on gillnets to mitigate the harbor porpoise 
bycatch. That would cover either an operational or experimental approach That gives 
the Regional Director the latitude to do it either on an experimental or operational 
basis. 
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that the Council initiate a framework adjustment to the Multispecies 
FMP to modify the current mid-coast closure as described in 
Framework 14 (this incorporates the Jeffreys Ledge or Z-band but 
excludes the region defined as Tillies Bank). This action would extend 
the timing of the closure from September 15 to December 31. Also the 
committee recommends that additional fishing opportunities in this 
closure area be allowed with the use of pingers to mitigate the harbor 
porpoise bycatch the timing and area to be considered for pinger use 
is predicated on restrictions associated with Amendment 7 to the 
Multispecies FMP. · 

Mr. Brancaleone: Any problem with that Mr. Coates? 

Mr. Coates: No, that is fine. 

Ms. Stevenson: This issue always makes me very confused. Could somebody explain 
to me the relationship of the Take Reduction Team and the MarinP Mammal 
Committee and who has priority or who does what. There seems to be two separate 
recommendations. · 

Dr. Rosenberg: The question is an appropriate one because it is confusing to 
everyone. The Take Reduction Team is a creature of the Marine Mammal Protection 
Act (MMPA). We were required by Congress to form Take Reduction Teams to 
make recommendations on issues related to the MMP A for a number of marine 
mammals in the fisheries that potentially might impact them. The Marine Mammal 
Committee has generally been working under the Magnuson Act to develop fishery 
regulations that address marine mammal issues, but in the context of a fishery 
regulation. The Take Reduction Team is making recommendations to NMFS on ways 
to address problems of marine mammal bycatch or takes under the MMP A which we 
would then look to implement if we felt that there was not sufficient protection 
under another forum. We, in general, have preferred to try to deal with fisheries 
under the fisheries law and would prefer to see that the Marine Mammal Committee 
and the Council make recommendations on how to deal with fisheries iSsues for a 
number of reasons. 

One. reason is that the MMP A clearly has different objectives and goals which may be 
less cognizant in the course of particular problems in the fishery. Secondly, many of 
these problems are going to be best addressed in a Council area where people are 
use to discussing fishery regulations than under an MMP A regime. The Take 
Reduction Teams will make recommendations to NMFS, and I don't believe those 
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recommendations are binding, although clearly, Congress has told us that we have to 
address what they have said. To the extent possible we are trying to have those 
processes work together. It is not necessarily easy because they are under separate 
authorities. The recommendations of the Take Reduction Teams are not binding. 
Doug, did I miss any critical point? 

Mr. Beach: The plan will be submitted to NMFS at which time they must either take 
the measures or explain why they haven't taken the measures. He is right, it is not 
completely binding, but we do have to explain if we are not following the plan that 
the team has put forward, why we are not doing it. 

Ms. Fiorelli: Barbara, you may be thinking of the Harbor Porpoise Review Team 
HPRT), also. We don't want to leave that out. The HPRT evaluates marine mammal 
and harbor porpoise issues specifically for the Council and makes recommendations. 

Ms. Stevenson: That is different from the Marine Mammal Committee? 

Ms. Fiorelli: Correct. It is something like the Multispecies Monitoring Committee. 

Mr. Brancaleone: Discussion on the motion. 

Mr. Anderson: Was it taken into consideration there that through any level of 
analyses that if the pingers were not to be incorporated into mandatory equipment 
that you would investigate any experimental fishery for that timeframe. 

Dr Rosenberg: No, you couldn't do that in the motion. If it .:was not justified as 
operationally at this stage then the committee would recommend that further 
experiments be done. I guess you could add something to that effect to make it clear. 
I am not trying to put words in the mouths of the committee on your 
recommendations, because I am not a member of the committee, but if that addresses 
your concern. 

Mr. Anderson: I would have a concern about it if the analyses would go through for 
it for the way it is right now. But just to cover all bases, if something plc:Jyed out 
would you allow consideration of the experimental fishery. 

Mr. Nelson: Karen, after the word bycatch, put in parentheses "either through an 
experimental or operational fishery." I think the sense of our discussion has been that 
Dr. Rosenberg would look at it from the standpoint of if he has enough information, 
he would look at it as an operational, or if he did not have enough information, as 
far as what I heard him say, he would consider it as an experimental fishery. Maybe 
this verbiage is necessary for clarification, but that is what the sense of our 
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discussion has been. 

The motion was clarified to read: 

5 June 5, 1996 -

that the Council initiate a framework adjustment to the Multispecies FMP to 
modify the current mid-coast closure as described in Framework 14 (this 
incorporates the Jeffreys Ledge or Z.band but excludes the region defined as 
Tillies Bank). This action would extend the timing of the closure from 
September 15 to December 31. Also the committee recommends that 
additional fishing opportunities in this closure area be allowed with the use 
of pingers to mitigate the harbor porpoise bycatch (either through an 
experimental or operational fishery) the timing and area to be considered for 
pinger use is predicated on restrictions associated with Amendment 7 to the 
Multispedes FMP. 

Ms. Stevenson: Does this motion mean that if the Regional Director determines that 
there has been enough experimenting and that the pingers don't work, that the 
closures will go into effect without pingers? 

Dr. Rosenberg: If the justification in the framework action indicates that it is not 
appropriate to move forward with pingers and there is clear indication that the 
pingers don't work, then I am not going to approve additional experiments. My 
intent here is that I don't want to .continue experiments ad infinitum unless we are 
clearly experimenting on something. H we have got enough reason to do it fine. H we 
don't it should be a targeted experiment that addresses additional problems. For 
example, there has been concern about pingers in other sea~ns which requires 
additional experimentation. But, I don't want the experimental program to be an 
exemption program. There should be a clear distinction and we should not be 
conducting one once we have collected a reasonable amount of information. Let us 
see if there is some justification 

John Williamson: Two things: 1) the acoustics workshop that was put on in Seattle in 
March by the Marine Mammal Commission recommended wide spread use of 
pingers in New England for harbor porpoise mitigation. The scientific c..ommunity is 
ready to see some of this going on in this fall time period. 2) I am not clear if 
groundfish closures are changed from the fall period to another time of year. Does 
that mean that this pinger usage would also be considered in November and 
December? 

Mr. Nelson: The intent is for the whole timeframe to be considered, but if the closure 
that is presently in Amendment 7 for November and December takes effect then 
there would be no fishing in there whatsoever. So, that has the priority versus this 



Framework Comments 
Harbor Porpoise 

6 June 5, 1996 

particular measure. If there is a modification to the closure area and November and 
December are open to groundfish activity, then we are still looking at a restriction of 
gillnet activity unless the Regional Director concurs that they can fish there using 
pingers. 

Dr. Rosenberg: John, I think the short answer to your question is yes. If you move 
the closure while the harbor porpoise and the groundfish closures are currently co­
incident, they are co-incident and there are reasons for that. If you move the 
groundfish closure then its the harbor porpoise that matters and this motion says the 
harbor porpoise closure means that you have to use pingers in that area during that 
time. So, if the groundfish closure went to another area and time, then my 
understanding of the motion would be that pinger use would be allowed if it is 
justified, again based on the development of the framework document. 

The motion carried unanimously on a voice vote. 

Mr. Nelson: Just to be clear. This is the first meeting of the framework process. 
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MEMORANDUM 

Marine Mammal Committee 
Douglas G. Marshall, Executive Director 
May 21, 1996 Committee Meeting Summary 

June4,199~ 

The Marine Mammal Committee met at the Council office to evaluate the 
effectiveness of the fall Mid-coast Closure Area now in place to reduce the bycatch 
of harbor porpoise in the sink gillnet fishery. Currently the area is closed to all 
gillnet activity from November 1 to December 31. Staff from the Northeast 
Fisheries Science Center provided information on bycatch collected during 
September through December, 1990 to 1995. 

Maps were provided with the location of observed takes and observed hauls 
without takes. The trends analyses for 1995 was consistent with past years, highly 
variable bycatch rates between years with the highest rates occuning in October 
and November. The rates in September and December were somewhat lower. 
Based on this and other material provided by the Center, ~e committee voted to 
recommend: 

that the Council initiate a framework adjustment to the Nortbeast Multispecies Plan to 

modify the current Mid-coast Closure Area (which incorporates the Jeffreys Ledge 

Band. but excludes the region defined as Tillies Bank). This action would extend the 

timing of the closure by adding the period September 15 through Octob~r 31. 

Currently the area is closed to fishing wjth sink gillni}ts from November 1 through to 
December 31. 

The committee included in its recommendation a request to the NMFS 
Regional Director to investigate additional fishing opportunities during the 
September 15 - October 31 period by considering experimental work on the use of 
pingers to mitigate the bycatch of porpoise. 



The committee also was briefed on the activities of the Atlantic Coast Scientific 
Review Group for Harbor Porpoise (one of three independent teams appointed by 
NMFS to provide comprehensive annual reviews of marine mammal population 
estimates, status and trends, research recommendations and other related 
information). With the addition of a third abundance survey, they will review and 
could possibly change the harbor porpoise PBR (potential biological removal 
level). A figure being discussed is 483 animals. A new stock assessment will be 
available for public review and comment on October 1, 1996. Additionally, under 
other business NMFS staff reported they are drafting a proposed rule to establish a 
500 yard minimum approach for right whales in the EEZ. If approved, the measure 
will mirror a regulation already in place in Massachusetts waters. 
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MEMORANDUM 

Executive Director 
Douglas G. Marshall 

September25,1995 

TO: al Conunittee Chainnan 

FROM: Patricia Fiorelli 

SUBJECT: ~ecornrnendations from 9/8/95 HPRT Meeting - Final 

The Harbor Porpoise Review Team (HPRT) met on Friday, September 8, 1995 to 
develop recommendations concerning: a) the effectiveness of the 1994-1995 time/area 
closures implemented to reduce the bycatch of harbor porpoise in the Gulf of Maine 
sink gillnet fishery; b) future measures that would allow the Council to achieve the 
goals as stated in Framework 4 to the Northeast Multispecies Fishery Management 
Plan; and c) the possible use of acoustic devices as part of a bycatch mitigation strategy. 

Analyses prepared by the Northeast Fisheries Science Center allowed the group to 
review data collected since 1990 and compare it to 1994, the first year in which the New 
England Fishery Management Council implemented time/ area closures. Because a 
high percentage of the bycatch occurs in the Mid-coast/Jeffreys Ledge area in the fall, it 
was targeted initially for more detailed review. Similar information will be made 
available for the other closure areas in the near future. The HPRT agreed, by 
consensus, on several key points: 

• The time and area closures, as currently configured, are neither large enough nor 
long enough to achieve the Council's stated bycatch reduction goals. There was 
agreement that the first year goals were not met and that the porpoise bycatch was very 
likely higher in 1994 than in 1993. Additionally, the HPRT was unable to evaluate the 
degree of effectiveness of the individual closures chiefly due to the lack of data on the 
fine-scale spatial distribution of fishing effort previously available through the 
NEFSC's port sampling program. Instead, bycatch rates were calculated '!I'd employed 
as indicators of bycatch. 

• While information in the analyses did not provide an estimate of the total number 
of porpoise taken in 1994, there is a good basis for the statement that the bycatch could 
be 50 to 60 percent higher than in previous years (see Allen Peterson letter dated 
August 9, 1995). Rates increased significantly in the Mid-coast and Jeffreys Ledge Areas 
during the fall months and were approximately three times higher south of Cape Cod, 
indicating the possible need for management measures in that region. Bycatch rates, 



and apparently sink gillnet fishing effort, decreased in the area of the Northeast closure 
during the 1994 summer period. 

• There is substantial between-year variability in the timing of peak bycatch, with less 
variation in the areas in which they occur. In any given year, the interannual 
variability could exceed the Council's 20 percent reduction goal, a possible explanation 
for the 1994 results. The recommendation of the group, therefore, is to expand the 
timing of the closures as a means to achieve bycatch reductions, and secondarily, to 
expand areas spatially to include locations which have historically accounted for 
significant levels of bycatch, but were not included in the first year closures. 

• The specific recommendation from the HPRT for fall, 1995, is to extend the timing of 
what is now defined as the Mid-coast Closure Area to September, October, November 
and December and additionally to expand the area to include the Jeffreys Ledge Z-Band 
during the months of October and November (recognizing that the timing for an early 
fall closure may not be possible from ~ adJ!linistrative standpoint). 

• "Fingers" are a promising management tool and, at the earliest opportunity should 
be incorporated into the management strategy using a spatially limited, phased-in 
approach to answer important questions such as the operational use of the devices 
outside of experimental protocols, whether porpoise habituate to the acoustic signal, 
the potential for exclusion of animals from essential habitat where pingers are 
deployed and their effectiveness in times and areas other than the mid-coast in the fall. 
Once these issues are resolved, wider-scale use may be appropriate. 

• The following management program, based on existing closures and the relative 
levels of bycatch in each area, is recommended to address the above issues: 

Mass Bay Area - adjust the time frame as indicated by more refined analyses of the data 
and allow gillnet vessels to fish within the entire closure area if nets are outfitted with 
pingers and deployed according to defined protocols. This clo~ure would allow an 
evaluation of operational characteristics of acoustic devices in a commercial fisheries 
environment. This recommendation is, in part, based on the low bycatch rates for this 
area (i.e. if pingers do not perform according to expectations and more porpoises are 
caught, the impact on total bycatch should be relatively small.) 

Northeast Area- extend the time frame as indicated by past analyses and in 
consideration of more recent data. Expansion of the area to encompass the Schoodic 
Ridge region is also necessary because of bycatch documented there in previous years. 
Similar to the Jeffreys Ledge Z-band, this area was left out of the first year closure to 
accommodate a phased-in approach to bycatch reductions. The HPRT supports 
allowing sink gillnet vessels to fish within the Schoodic Ridge area if nets with pingers 
are deployed according to defined protocols. In addition to achieving further bycatch 
reductions, the overall effect of this management action would address the need to 
evaluate pinger use in an area characteristically different from the mid-coast (i.e. sea 
conditions are markedly different and porpoise age and sex ratios may be represented 
differently). 



Mid-coast Area, 1996 - adjust and expand the time frame of the closure as indicated by 
further analyses and define an area in which fishing activity would be allowed if nets 
were deployed with pingers. Because the Mid-coast accounts for a majority of the 
porpoise bycatch, the HPRT recommends pinger use for the Jeffreys Ledge Z-Band or 
other limited area in which studies could be conducted to answer questions about 
ha,bituation and exclusion of animals but in a manner that would not jeopardize the 
Council's bycatch reduction goals. 

• The Council may wish to explore the use of a "trigger" mechanism and, if so, should 
request the appropriate analyses from the NEFSC. This includes the potential for an 
environmental trigger, such as sea surface temperature. If feasible, such a management 
tool would allow for more precise timing of closures or other management measures 
without the bracketing currently necessary to account for the high degree of variability 
in .porpoise movements. Data indicate that the mid-coast bycatch generally peaks in 
October and November, but that variability can extend into Septe:mber and/ or 
December. · 

Other HPRT recommendations 
To provide -the Marine Mammal Committee with more complete information on 
which to base a management strategy, the Council should request the following items 
from the Northeast Fisheries Science Center which are listed in order of priority: 

• analyses for the Mass Bay and Northeast Areas (similar to the Mid-coast 
information) characterizing the bycatch information in terms of rates in order to 
compare 1994 information with previous years; 

• an estimate of the 1994 bycatch using landings by port as an estimator in the absence 
of port sampling information; and development.of alternative methods to determine 
the fine-scale distribution of gillnet fishing effort (perhaps data collected via 
overflights or other means if this is not feasible); 

• a more detailed analysis of the area south of Cape Cod to determine the possible need 
for. a closure in that area; 

• the 1995 abundance estimate; and 

• expanded observer coverage and additional studies to evaluate the use of pingers. 



2697Z Federa1 Register I Vol. 59, No. 100 1 Wednesday, May 25, 1994 I Rules end Regulations 

regulations require annual specification 
of a commercial quota that 1s 
apportioned among the states froJ.n 
North Carolina through Maine. The 
process to .set the annual commercial 
quota and the percent allocated to each 
state is described iD § 625.20. The 
commercial summer Do under quota for 
·the 1994 calendar year. adopted to 
ensure achievement of the appropriate 
fishing mortality rate of 0.53 for 

ME ............ ._ ......... -._. • ._ ............. -
NH ........ • ............ -······--····-·--·--
MA ·--· --·····--·-··-···--·-··-·--
RI --· - .. ---·-----·-.. - ..... . 
CT ........... ----"'·--·---··--........ .. 
NY-............................................... _., ... 
NJ _ .......... ._. ....................................... . 
DE ------------,.·---
MD - ............................ _ ...................... . 
VA .............. - ....................................... . 
NC --------·-

Classification 

This action is required by so O'R part 
625 and is exempt from OMB re\iew 
under E.O. 12866. 

P!mlilflmManogementOjfir:er, 
ar:ine Fnheritl$ Service. 

M-12714 Filed 5-20-94: 12:21 pml 

50 CFR Part 651 

is set to equal16,00S.S60 lb (7 .3 million 
kg) (59 FR 10586, 'Ma:rch 7, 1994). 

Section 625.20[d)(2) provides that all 
landings for sale in a ~ate shall be 
applied against that state's annual 
commercial quota. AI:Jy landings in 
excess of the state's quota will be 
deducted from that state's annual 
for the following year. Based o ealer 
reports and other available ormation, 
the following states termined to 
ha"·e exceeded their 3 quotas: 'Maine. 
Massachusetts. Jersey. Dela\\we, 

Maryland, Virginia, and North Carolina. 
The remaining states of New 
Hampshir9, Rhode Island, Connecticut, 

·and New York did not exceed their 1993 
quotas and. therefore, no adjustments 
are necessary for these stales. Table 1 
shows the 1993 quotas adjusted for 
authorized transfers made between 
States·dunns the year,1993Jandinss, 
1.993 overage amounts, 1.994 quotas, and 
the adjusted 1994 quotas:· • o 
account 1993 overage ts, bv state. 

OUOTA FOR 1HE SUMMER 'FLOUNDER 

1993 overage MJUSled 1994 quota 
(I)) (I)) ('kg) 

5,874 6.023 • 149 ,612 7,<463 3.385 
57 0 0 74 74 34 

842,327 . 902,78S 60,459 1,D91,B53 1,Q31.194 467.746 
1.946.851 1,942,451 0 2.510,149 2.510,149 1,138.5Q6 

278,749 224.820 0 ·361,258 361,258 163.865 
944,405 849.37& 0 1.223.943 1.223,943 555,177 

2.323.354 2,.466,452 143,D98 2,676,928 2.533.830 1,149,338 
2,197 6,403 4,206 2.847 (1,359) (616) 

251,829 254.081 2.252 326,369 324,117 147.018 
2.882.623 3.052.136 169.513 3,411.867 3,.24.2,354 1,470.722 
2.871.750 2.894.835 23.0SS 4.392.860 4.369.775 1,982.117 

required to be removed from the 11!.-ater. The Councll was zequested by NMFS 
The in1ent of this J'll.le is to !educe in October 1992 to tak8 actioa to .reduce 
significantly the bycatch of harbor the ha.rbor porpoise byc:atch within the 
porpoise in the Gulf of Maine sink context of Amendment 5. 'J'be Council 
gillnet fishery. agreed to develop fishery IIWJ,8gement 
EFFECTIVE DATE: May 20, 1994. measures that wOuld eddress the issue 
ADDRESSES: Copies of Amendment 5. its on the b~ that the sink gi1lnet fishery 
regulatory impact review (RIR) and the was subject to JeSUlation .under the 
final regulatory tlexlbiUty analysis - FMP, there were DO existhlJ agulatory 
(FRF A) contained with the RIR. its final mechanisms t.o .reduce pmpo1se takes. 
supplemental environmental impact tDd the c:ummt level olbyQw:h in the 
-5tatement (FSEJS), and Framewm fishe~ was Aot tuStainable. -
Adjustmenll4 and its en\ironmental Additio~y. OD January 7 ,1.SJt3. 
assessment are available upon request NMFS pu~lisbed a pro~ rule (58 FR 
from Douglas G. Marshall. Executive 3108) to list the Gulf of ~e 
Director New England Fishery population of Jwbor ~orpo~R as_ 
.... __ • Co cil 8 d threatened under the ED.c1aDge:red 
jYlQUagement un , 5 roa way. 5 . Act (ESAJ, due """"'aril 1 th 

....,. Saugus. MA 01906-1097. . J:i:f incidental takes';ie Jru..o e 
FOR FURTHER IHFORMA110N CONTACT: E. gilmet fisbezy and the Jack of an 
Martin Jaffe, NMFS, Fishery Poticy adequate reaUlatory mechanism to 
Analyst, 508-281-9272. accompllsh b.JCI!tch reductions. As 
SUPPLEMENTARY INFORMA110N: NMFS noted in the rule, the Marine 
JlacL-und Mammal Exemption Program contained "'6.... in the 1988 amendments to the Marine 

SUMMARY: NMFS issues 1his final rule to., The New England Fishery Mammal Protection Act (MMP A) did 
implement measur"e5 contained in / Management Council (Council) not set bycalcb.limits. 
Framework Adjustment 4 10 the submitted Amendment 5 to NMFS on The Councilsubsequendy adopted 
Northeast MUl:is~es Fishtiry · September 27. 1993. One of its principal the goal of achieving reductions in 
Management Plali FMP). The measures objectives was to reduce the bycatch of hmbor porpoise bycatch, so that the 
contained in tlils riile are a series of harbor porpoise in the Gulf of Maine · actualii!Dount of harbor porpoise caught 
time and area closures for sink gillnet sink gillnet fishery by the end of year 4 as bycatch in the sink gilinet fishery 
gear to reduce by catch of haroor of implementation of the Amendment to would not exceed 2 percent of me 
porpoise. These measures replace blocks a level not to exceed 2 percent of the estimates of the ha:rbor po1foise 
of time during each month durir.g population, based on the best estimates population, in pan to a\'oio the pendir.g 
which aU sink gillnets would be of abundance and bycatc:h. ESA listing. This objecti\'e -was based .m 
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... a recruitment rate for harbor porpoise 
that is about 4 percent per year, and a 
conservative fisheries bycatch level that 
should not exceed 50 percent of the 
recruitment rate for marine mammals. 
The 1991/1992 pooled haibor porpoise 
population abundance estimate is 
47,200. Using the lower bound of the 
95-percent confidence interval for that 
estimate, 39,500, the 1990, 1991, and 
1992 ratios ofbycatch to average 
population abundance were 
approximately 6 percent, 4.3 percent 
and 2.2 percent, respectively. A 2-
percent soal allocated solely to the Gulf 
of Maine sink gillnet fishery did not 
take into account the unknown level of 
harbor porpoise takes in the Mid­
Atlantic region and in adjacent 
Canadian waters. · 

Because the 1992 abundance and 
bycatch information was not available 
until June 1993, however, development 
of effective measures based on the best 
scientific information Jagged behind the 
formulation of the overall Amendment 5 
package. Tbe harbor porpoise bycatch 
mitigation measure implemented by the 
final rule for the Amendment required 
the removal of all sink giUnets from the 
water dwing 4-day blocks of time each 
month in year 1 after implementation of 
Amendment 5. Years 2 and 3 of · 
Amendment 5 called for lkiay blocks 
each month. Year 4 required 12-day 
blocks and year 5 required 16-day 
blocks. The Council supported. and 
NMFS approved, the use of blocks of 
tinie as an interim measure on the 
assumption that appropriate time and 
area management measures would be 
developed as soon as por.si"ble .• 

The rationale for the interim measure 
was'based largely on the lack of 
information concerning the sink gillnet 
fishery. By '*masking .. periods of time 
monthly, dQrlng which all sink gillnets 
must be removed from the water, the . 
time during which harbor porpoise 
would be exposed to that gear would be 
reduced. In a simulation analyzing the 
effect of closing the Gulf of Maine sink 
giUnet fishery for 4 consecutive random 
days per month, approximately 8.5 
percent of the fish would not be landed 
and 9.3 percent of the lwbor porpoise 
bycatch would be avoided. The effect of 
choosing random days, however, · 
produced very different values of harbor 
porpoise bycatch for the different trials. 

Because of the imprecise nature of the 
impacts of the blocks oftime, and upon 

Point 

receipt of the NMFS Northeast Fisheries Framework· Adjustment 14. the Gulf of 
Science Center's (NEFSC) · · Maine is divided into three an~as: The 
comprehensive spatial and temporal ·. Northeast (from Penobscot Bay to 
analysis of the bycatch in the fall of · Eastport. ME); Mid-coast (from Cape 
1993, the Council voted to support th~ Ann to Penobscot Bay); and 
development of a time and area closure · · Massachusetts Bay (from Cape Cod to 
management system. The intent was to Cape Ann). The Council recommended 
replace the existing glllnet alternative 3D-day closures for each of these areas. 
{nets removed from the water for · The timing of the closures corresponds 
specified blocks of time} u the Jwbor to periods when harbor porpoise 
porpoise bycatch mitigation measure. · · bycatch is most lil:ely to oa:ur. The 
1be Council decided, and NMFS agreed. · duration accounts for the variability of 
that the giUnet Oeet would not be · · harbor porpoise movements. The 
subject to ground6sh effort reductions Council recognlzes-that the Mid-coast 
until the effect of the harbor porpoise · · and Northeast areas account lor monJ of 
bycatch reduction measures could be the bycatch than Massachusetts Bay. At 
evaluated for their impacts on . this time, however, harbor porpoise 
gro1ind6sh fishiDg effort (approximately. bycatch mitigation measures are being 
1 year after implementation of- applied uniformly across an regions in 
AmendmentS). theGulfofMaine. 

NMFS is amending the regulations The NEFSC estimated that reductions 
under the framework abbreviated of 20 to 40 percent might be realized in 
rulemaldng procedure established by the first year of implementation of 
Amendment 5 and codified at 50 CFR Framework Adjustment 14 if boundaries 
part 651, subpart C. This procedure · discussed in its initial analysis of a time 
requires the Council. when making and area management system for the 
specifically allowed adjustments to the Gulf of Maine were used in conjunction 
FMP, to develop and analyze the actions with the proposed 30-day closures. The 
over the span of at least two Council Council's boundary modi6catfons could 
meetings. The Council must provide the alter that estimate to some unknov•u 
public with advance notice ofboth the degree because of the potential • 
proposals and the analysis. and displacement of giJinet fish.ins effort to 
opportunity to comment on them prior areas where harbor porpoise are still 
to and at the second Council meeting.. subject to some level ofbycatch.lt is 
Upon review of the analysis and public reasonable, however, 1o anticipate the 
comment. the Council may recommend minimum estimate of approximately 20 
to the Regional Director ofNMFS that percent, given that the timing of the 
the measures be published as a final closures occurs in seasons of highest 
rule if certain conditions are meL The bycatch of harbor porpoise. in .their 
Director. Northeast Region, NMFS, respective areas. It is also reasoneble to 
(Regional Director) may publish the conclude that the continued annual 
measuJeS as a final rule or as a proposed target reductiona may be aa:ompUshed. 
rule if additiollaJ public comment is by modifications to the same measwes. 
needed. The Council adopted the approach of 

Tbe Council complied with the Integrating effort reductions for by 
procedural requirements and submitted · species of ground6sh stocks with harbor 
the rule to NMFS, and NMFS concurs porpoise bycatch mitigation measures 
with the provisions of the Council's after the first year of program 
submission. This final rule implements implementation. U the measures. or any 
time and area closures based on an future approach that Is adopted, 
analysis by the NEFSC of harbor eccomplish the harbor porpoise 
porpoise bycatch using NMFS weighout objective without reducing glllnet 
and ,observer program data on the fishing effort suf6ciently to reach the 50 
distribution or sbik giDnet activity and percent effort reduction target, the 
the seasonal and spatial distribution or Council will impose additional fishing 
h.albor porpoise in the Gulf of Maine. restrictions. • 
Extensive discussions amons the . . 
Council, the fis.h.ing industry and A. Northeast Oosure Area 
scientists. led to the u;teasures outlined · This area will be closed to fishing 

. below. · with sink gillnets from August 15 
For purposes of the management . through September 13 of each fishing 

measures contained in this final rule for year. 

NE1 -----·---·--.. --------··-----··-.. -·-------- Maine shofeline 
NE2 ---··-·------· .. -----·--·--·-·-· ... -·--------- 43"29.6' N. 
N£3 ·-··-··--·---·······-----·······---··-··-.. -------··--- 44"04.4• N. 
NE4 -·--··-···-·--······· .. ··-·----··--··--··--.. --------·· 44"06.9' N. 

68"55.0'W. 
68"55.0' w. 
67•48.7' w. 
6r'52.8"W. 

) 



.26974 Federal Register I Vol. 59, No. 100 I Wednesday. May 25,. 1994 I Rules and Regulations 

B. Mid-coast Oosure Ama 
This area will be closed to fishing with sink gillnetS frc:m November l through Noveinber 30 or each fishing year. 

MC1 - ... -···-····-·-.:..---··-·------·---··· 42-45' N. MC2 -··-m'""""" ____ ,_, ____ •--•-••-•-"••""' 42"'45' N. 
MC3 ___ ., __ , ....... -----·---·· .. ·--··-·--· .. ·--... 43"15' N. 
MC4 --··--------·--·------··-·-··.. 43•15' N. 
MC5 -----·---··---.............. Maine shoreline 

C. MaBSachusetts Bay Oosuril Area 

Massachusetts lholeline. 
~15'W. 
70"1S'W. 
69"00'W. 
69"00'W. 

This area will be closed to fishing with sink gillnets from March t through March 30 of each fishing Jei.r. 
Point t.atJtude 

M81 -·---·-------·-·--·-··· o42"33' N. 
MB2 ---.. -·-----------··-·· 42-30'lt. 
MB3 ---·----••--•---... •m ~12'N. 
MB4 __ _:_·---·---······· 42"12' N. 
MS5 -·-·.:: •• ; ... - .... ·---------·-··· Massachusetts shoreline 

Massachusetts shoterane. 
70"30'W. 
70"30'W. 
70"0Q'W. 
70"00'W. 

There ls a band outside the Mid-coast closwe area that encompasses Jeffreys Ledge and is described relative to 
the Mi.d-coast area as east on 42"30 N. from the sho~e to 1o•oo \V .. aorth along 70"'00 W. to t3•oo N .. on 43•00 
N. to 69"00 w .• then north on sgooo \V. to the shore. According to the .ea sampling data base. harbor porpoi~e 
bycatch 1n this band bas been relatively high dwi.Dg the last 3 ~· Concerns fOcus on whether a dispiacement 
of more fishing effort into this ngion miRht account for a ld1l rate as high as or potentiaDy ~r ahan m P!ft\ious 
years. Under provisions of this final rule, ihe band wm 1"e11lain open, but tlie Council recommended .mmdatmy Obsenw 
coverage for vessels fishing in the area if funds are IMiilable. · 

D. Open Areas: 
Areas shown on Figure 4 to part 651, but 11ot encl~ by 1he boundary .lines d.escn"bed above. would not be 

subject to closure at this time. 
The Council program c:Blls for a 20-percent ~eduction in the Gulf or Maine harbor pmpoise bycatch in year t 

of implementation of Amendment 5. To ensure continued etJorts to reduce the bycatcb, Amendment S states that a 
Harbor Porpoise Review Team (HPRn. afpoi.nted by the Council, wiU evaluate the effectiveness of the Council•s mitigation 
measures annually by September 15 o each year and. if necessaJY. JeCOmmend changes to ensure that the bjcatcb 
reduction pls are meL 

Future DWlagement measures will be deshtned to achieve a 60-pen::ent 18duction 1n the bycatc:h of' baibor porpoise 
from current levels over a 3-~ period. Basea on a bycatcb of 1,.300 animals (a figure that CODititutes a rough average 
of the bycatcb estimates over the last 2 years). the bycatch in years 1. Z. and 3 would be mdu.ced to t.cMO, 780. 
and 520 animals, .re.spect:ively.. · · . 

. Sw:h a reduction &ehedwe might~ the pi of Nduc:ing the hmbor porpoiae bycatcb to a level DOt to exceed 
2 percent of the estimates of population abundance and bycatcb (39..500 and apprmdmately t,.300. mspective!y). Tbe 
use of ·the. lower hound Of tl:ie 95•pt!rcent confidence interval for the abwuiance estimate, 39,500.. aads a level of 
conservatism that in part addresses the problem of. the confidence intervals IWTOUD.ding the bpcatcb estimates.. As 
ple'iously discussed. the entire 2 percent bycatch cannot be aUocated solely to the Gulf of Maine sink pllDet JleeL 

A specific ~et for year 4 \\ill be d$1ablisbed by the HPRT alter conSideration of previous tBfset.s JlOt met in 
anv given,year or because of possible iDcreased bycatcb reductions requ.inld by the t994 amendments to the M.e.rine 
Mammal Protection Act. For example. if the 20 percent target is .misSed ln any of the first three years. the fourth 
year allows the .Dexibility to add that portion or the target reductions not achieved ln any of the first three )'8a.I'S 
to be deferred until the next ,ear or W&:il year four of ihe program. 'Ilte year-4 t.al'pt. hOwever, aDlJlot exceed 20 
percent of the total reduction required over the entire f. year periOd. · • 

Commmts ad ltesponses 
The Council held the first of two meetings required "'JDder the Amendment 5 framework lldju.stme.nl: JWCeSS on 

Febnwy 17, 1~. Two public hearin'gs were subsequently held on March 9, 1994, 1n P~ou~ NH..and on March 
10, 1994. in EllSworth. ME. i'be Coundl approved the closures for the Northeast and Mid-coast areas 8l the second 
CoUD.dl· meeting held on March 17, 1994. On April 6, t994. the Council adopted boundaries and a 30-day closure 
period for the Massachusetts Bay area. . · 

In addition to the meetings held within the fCSrinal framework period. the public was uotlfted of .n Marine Mammal 
Committee meetings held between September 1993 and March t994, for the purpose of developq the time and area 
closure plan. For scoping purposes. the issue also was included ln the Amendinent 5 public heari.na docwneDt and 
was re\iewed at a series of coastwide meetings held in the spring of 1993. · 

Comments on the Council's proposal were received from Maine Congressional Rep. 01)-mpi.a J. Snowe and the 
follo\ving organizations: Cape Ann GillDetter's Association. Beverly. MA; Coon.amessett Farm, Falmouth, MA; lntematiO!.".al 
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Hampshire Commercial Fishermen's indicate that harbor porpoise usually 
.Association. Rye, NH. frequent the same generiU areas of the 

Comment: Numbers of fishermen bad Gulf of Maine, but not alwavs at the 
serious concerns about the quality of the same time every year. BecaU.se of this 
data used to determine time and area variability, shorter closures in smaller 
closures. areas could result in little or no 

Response: Measures contained in · reduction in bycatch, if animals are not 
Framework Adjustment 14 are based on present during the closure period. This 
the best scientific information available. would result in lost fishi.ns time with no 
NMFS bas conducted two population benefit. . • • . 
surveys of harbor porpoise abundance Co!MJent: Commenters expressed 
in the Gull of Maine/Bay of Fundy concern about Northeast time and area 
ngion. Additionally, bycatch estimates closures that would eliminate fishing in 
have been calculated from observed the Sc.hoodic Ridge area. a region vital 
gillnet trips, based on sea sampling data to the ''downeast ... fishermen. 
collected since 1989. Since June 1991, Response: The Council's final 
observers have made trips on roughly 9 decision took into account the fact that 

· percent of the Gulf of Maine gillnet the time and area plan wOuld be phased 
trips. All a\'ailable information on the in over 4 years. Du:ing the first year of 
biology. seasonal distribution. · implementation, the Schoodic Ridge 
abundance and bycatch was nviewed at fishing grounds will be 1eft open. 
two international workshops convened Further changes to the area will be 
by the NEFSC in Woods Hole, MA in based on the harbor porpoise bycatch 
Mav 1992 and February 1994. estimates derived from sea sampling 

Comment: Several commenters p:ogram and other relevant data 
expressed concern over the harbor submitted to the Coundl. 
porpoise abundance estimates for the Comment: Commenters from Maine • 
Gulf of Maine/Bay of Fundy population questioned why Jeffreys Ledge. an area 
and the disparity between the point located off the coasts of Massachusetts 
estimates for 1991 and 1992. They urged and New Hampshire that accounts for a 
the Coundl to ask NMFS to conduct relatively bish level ofbycatch. was 
ongoing surveys in order to better refine being left open in the first year of the 
the data. plan. . 

Response: Again, the estimates are Response: The Council's Mid-coast 
based on the best scientific information closure area incorporates an area knov.'n 
available. NMFS abundance estimates as Jeffreys Basin, but excludes Jeffreys 
for 1991 and 1992 are 37,500 (% Ledge. In past years. the basin area has 
coefficie01t of variation (CV)=28.8, 95% represented a higher level ofbycatch 
confidence interval (O)=Z6,700 to than Jeffreys Ledge. Concerns focus on 
86,400) and 67,500 (%CV=23.1, 95% whether the displacement of more 
Cl=32.900 to 104,600), respectively. The fishing effort onto Jeffreys Ledge might 
reason for the nearJv twofold, but account for • ldll ra:e as high as or 
statistically insignificant. increase potentially higher thm. ill previous 
between 1991 and 1992 is unknown. years. As \\ith the Northeast area. 
Although :he increase is statistically however, the Council considered the 
insignificant, it may refiect a resJ cbange boundaries adequate for year one of 
in abundance due to a distribudon i:cplementation of Framework 
change or methodological sampling Adjustment 14. Bycatch of harbor 
error. Methods to investigate this porpoise Will be monitored and the 
difference were recommended at the need to adjust the boundaries can be 
February 23-25 NEFSC workshop to accomplished under the framework 
evaluate the status of harbor porpoise in svstem. 
the wester:1 North Atlantic. An • Comment: One individual asked for 
abundance survey bas been an exemption for small-boat operators 
recommended for 1995. who fish inshore only. and who are 

Comment: A suggestion was made to responsible for little or no harbor 
di\ide the ~ortheast closure area in porpoise bycatch. Othen\'ise, they . 
half, longitudinally, or simply to make would effectively be excluded from the 
the entire area smaller. - fishery as of the November 1-30 Mid-

Response: The Northeast area coast closure because they are too small 
proposed for closure from August 15 to fish in offshore conditions. Another 
through September.13 already commenter suggested that these vessels 
represents a c:Ompromise forged fish under the 500-pound (226.8 kg) 
between fishermen and the Council. But possession limit for regulated species of 
concerns still exist that animals will groundfish. · 
move into adjacent areas where vessels Response: Harbor porpoise 
n::av concentrate and increase the throughout the Gulf of Maine are 
likelihood of takes, rather than reduce distributed both inshore and offshore 
!hac possibility. Also. NMFS survey data and become entangled in gillnets, 

regardless of vessel size. Additionallv. 
all sink gillnet vessels fishing under a 
Federal multJspecies permit, regardle55 _ 
of where they are fishing, are subject to 
the porpoise bycatch reduction 
measures. 

Comment: Gillnet gear should be 
given credit, one commenter said. for 
being size-selective and for resulting in 
discards of juvenile finfish. 

-Response: Once the time and area 
program bas been in place 
(approximately 1 year from the date of 

. implementation). the Council will 
evaluate the impact of the gillnet fishery 
on the mortality of groundfisb stods 
and develop management measures that 
are appropriate for the gillnet sector. 

Comment: Some commenters felt t:!le 
harbor porpoise bycatch reduction 
program was a mechanism being used 
by other interests to close the sink 
gillnet fishery. 

Response: The Council's measures are 
designed to minimize impacts on the 
sink gillnet fishery, wbile at the same 
time achieve the stated harbor porpoise 
bycatch reduction objectives. The 
Council bas held 16 public meetings 
since its initial commitment to 
incorporate hycatch mea~ in 
Amendment 5 and bas involved the 
fishing community, conservation groups 
and interested parties in the 
development of the FMP. 

Comment: Several commenters Celt it 
was inappropriate to use the harbor 
porpoise time and area closure plan to 
protect endangered whales. 

Response: As part of the Council's 
obligations under section 7 of the ESA. 
a consultation with NMFS is required if 
a fishery affects, either directly or 

.indirectly. endangered or threatened 
speCies or any designated aitical 
habitat. Because this framework 

.. adjustment represents a change in 
management measures f'or a gear type 
that has interactions with endanga.'"ed 
species. the Council re-in!tiated the 
section 7 consultation developed for 
Amendment 5. identified poten~ 
interactions and has address'ed"tbem in 
the context of this framework 
adjustment. · · 

Comment: Many fishermen supported 
the use of ''pingeri." sound emitting 
devices that increase an animal's 
awareness of nets. as a bycatch 
mitigation measure. A suggestion was 
made to use pingers in year t of 
Implementation of Amend.'Dent 5 in 
conjunction with four-day blocks of 
time, hut with no subsequent expansion 
of the days during which nets would be 
removed from the water in future )'e&l'S-

Response: The 4-day blocks of time 
during which all gillnets would be 
removed from the water each month 



.. 
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throughout the range of species CO\'tlred 
· by the Northeast Multispecies FMP was 

olmol>1 universally rejected by 
commenters who attended public 
meetings md by those who submitted 
\\Titten co~ments. The Council and 
NMFS are aware that initiatives are 
unden\"ay which involve acoustical 
alann research and possible • . 
modifications to gillnet gear to rec!uce . 
potpoise bycatch. If any of these ... 
approaches produce scientifically . 
supportable results that can be 
incotporated into a management . 
strategy. the Council would recommend 

. them th.-ough a framework adjustment 
with a minimum of regulatory delay. 

Comment: Severnl commcntcrs 
questioned why the Council rejcctl:ld tho 
use of an industry proposal based on a · 

· reduction in the nu.":lber of gillnets in 
use. 

Response: At this time. it is not 
possible to detennine the relationship 
between the number of nets and fishing 
or harbor porpoise mormlity. It is 
known only that there is a relationship 
that is not linear. Even a simplo 
estimation of the number of nets in usc 
is impossible. at present. because of the 
\-ariability of length of nets. numbers of 
nels in a string. soak time and the 
variable numbers of both full- and part· 
time \-essels panicipating in the fishery. 
Moreover, enforcement of a reduction in 
the number of nets in the ocean. as 
opposed to a time and area prohibition. 
would be 1:en· difficult. if not 
impol>sible. to accomplish at this time. 

Classification 

This nsgulation is not subject to the 
requirements to prepare a proposed rule 
under the conditions met by this . 
framework ection that have pro\idcd 
adequate prior public comment when 
the action was proposed and discussed 
ovr.r the course of sc\·eral Council 
m«.-etings. Therefore. a regulatory 
De.ldbi!ity analysis was not prepared for 
this action because it is exempt from 
suc:h an analysis under the Regulatory 
Flcxi~ili:y Act. 

This Enal rule has been detem1incd to 
be not s:gnificant for purposes of E.O. 
12666. 

Pllint 

The Assist~t Administrator for 
Fisheries. NOAA (AA) finds there is 
good cause to waive prior notico under 
5 U.S.C. 553(b) of the Administrati1:e 
Procedure Act (AP A). Public meetings 
held by the Council to discuss the 
management measures implemented by 
this rule provided adequate opportunity 
for public comment to be considered. 
Thus, additional opportunity for public 
comment is UDllccess~. 

The A-\ also finds that under section 
553(d)(1) of the APA, because 
immediate implementation of this rule 
relieves a restriction that would require 
4 days out of the water by all vessels 
using sink gillnet gear in May and June, 
there is no need to delay for 30 days the 
effccti\·eness of this regulation. 

List of Subjects In 50 CFR Part 65l 
Fisheries, Fishing, Reporting and 

recordl:.ceping requirements. 
Dated: May 20. 19'.H. 

Qarles KameUa, 
Ac1ing Program Management Offn:er. 
Notional Marine Fisheries Sen-ice. 

For the reasons set out in the 
preamble. 50 CFR part 651 is amended 
as follows: 

PART &51-NORTHEAST 
MULnsPECIES FISHERY 

1. The authority citation for part 651 
continues to read as follows: 
.. Aulbority: 16 I.: .S.C. 1601 et St!fl. 

2. Section 651.2 is amended by 
remo\·ing the definition of "bottom­
tending gillnet or sink gillnet" and 
adding a definition of"sink gillnct" in· 
alp~betical order to read as follows: 

§151.2 Definitions. 
• • • • • 

Sink gillnet means any gillnet. · 
anchored or otherwise, that is designed 
to be. capable of being, or is fished on 
or near tl::e bottom in the lower third of 
the water column. 
• • • • • 

3. Section 651.9 is amended by 
re\ising pa."'Bgraphs (a)(l3) and (e)(31) to 
read as follows: 

§ 651.9 Prohibitions. 
(a) • • • 

NORTHEAST CLOSURE AREA 

Latitude 

tiE 1 ·--·······-···-···-·--··· ................................ .-..... Maine s. .. .ore!ine 
NE2 .......................... _ .......................... -.................. 43"29.6' N. 
NE3 ·-·-·-................... _........................................... (.4"0.:.4' N. 
NE4 ..................................................... -.................. 44"06.9' N. 
NE5 ........................................................ :................. 44•31.2· N. 
Nt:6 ........... -............................................. .• Maine srueline 

(13) Fish with, set, haul back, possess 
on board a vessel, or fail to remove a 
sink gillnet from the areas and for the 
times·spccified in § 651.32{a), unless -
authorized in \\Tiling by the Regional 
Director. 
• • • • • 

(e) • • • . 
(31) F'lSb 11\ith, set, haul back, possess 

on board a vessel, or fail to remove a 
sink gillnct from the EEZ portion of the 
areas, and for the times specified in 
§ 651.32(a), unless authorized in writing 
by the Regional Director.· . . . - . . 

4. Section 651.32 is amended by 
re\ising paragraphs (a) and (b) (1) and 
(2) to read as follows: 

S 651.32 Sink giDnet requirements to 
reduce hartxtr porpoise takes. 

(a) General. Jn addition to tho 
measures specified in §§ 651.20 and 
651.21. persons owning or operating 
vessels using. possessing on board a 
vessel. or fishing with, sink gillnet gear 
are subject to the following restrictions. 
unless othem:ise authorized in writing 
by the Regional Director: 

(1) Areas dosed to sink gil/nets. AU 
persons owning or operating vessels 
must remove all of their sink gillnet gear 
from, and may not use. set. haul back 
fish with, or possess on board a vessel 
a sink gillnet in, the EEZ portion of the 
areas and for the times specified in 
paragraphs (a)(1) (i) through (iii) ofthls 
section: and. all persons owning or 
operating vessels issued a Federal 
Multispecics I.Jmited Access Permit 
must remove all of their sink gillnet gear 
from. and, may not use, set, haul back 
fish with or possess on board a vessel 
a sink gillnet in, the entire areas and for 
the times specified in paragraphs (a)(1) 
(i) through (iii) of this section. 

(i) Northeast Qosure Area. Duriog the 
period August 15 through September 13 
of eac:h fishing year. the restrictions and 
requirements specified in the 
introductory text of paragraph (a){1) of 
this section shaU apply to an area 
knov."D as the Northeast Closure Area. • 
which is an area bounded by straight 
lines connecting the follo\\ing points in 
the order stated-(see Figure 4 of this 
pan). 

68'55.0'W. 
68"55.0' w. 
67"48.7' w. 
67"52.8' w. 
67'02.7'W. 
67'02.7'W. 

longitude 
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(il) Mid-coast Qosure Area. During the period November 1 through November 30 of each fishing year. the restrictions 
and requirements specified in the intrQductory text of pan~graph (a){l) of this section shall apply to an area known 
as the Mid..c;oast Closure Area, which is an area bounded by straight lines connecting the following points in the 
order stated (see Fisure 4 of this part). · . 

M:D-COAST CLOSURE AREA 

Point Latitude 

MC1 --····· .. ----......................... -·-··~·- 42"45' N. 
MC2 _ ..................................... - •• - .... ----·- 42"45' N. 
MC3 ................................. -····--'"·--··-·-·- 43'"15' N. 
MC4 _ .............. -----·--·----·--·--··--·- 43-15' N. 
MC5 _, .............................................................. __ Maine shoreline 

MasSachusetts shoreline. 
70"15'W. 
70-15' w. 
69"00'W. 
69"00'W. 

(ill) Massachusetts Bay Qosure Area. During the period March 1 through March 30 of each fishing year. ~e restrictions 
and requirements specified in the introductory text of pan~graph (a)(T) of this section shall apply to an area known 
as the Massachusetts· Bay Closure Area. which is an area bounded by Sfraight lines connecting the following points 
in the order stated (see Figure 4 of this part). · · . 

MAssACHUSETTS BAY CLOSURE AREA 

Point Latitude 

MB1 .................................................... _.................. ~ N. 
MB2 ........................................................ - ...... -.... 42"30' N. 
MB3 __ .............................................. _.............. 42"12' N. 
MB4 ....................................... _ ........................... -. 42"12' N. 
MB5 .. ...: ............................................... -.................. Massachusetts shoreline 

(b) • • . • (1) By September 15 of each 
year, the Council's Harbor Porpoise 
Review team (HPRT} shall complete an 
annual review of harbor porpoise 
bycatch and abundance data iD the Gulf 
of Maine sink giJlnet fishery, evaluate 
the impacts on other measures that 
reduce harbor porpoise take. and may 

make recommendations on other 
"reduction--of-take" measures in light o{ 
the harbor porpoise mortality reduction 
goals. 

(2) At the first Council meeting 
following the HPRT annual meeting, the 
team shall make recommendations to 
the CouncU as to what adjustments or 

Mssactusetts shofeline. 
70"30'W. 
70"30'W. 
70"00'W. 
7o-ocrW. 

changes, if any, lo the "'reduction-of­
take" measures should be implemented 
in order lo meet ba.rbor porpoise 
mortality reduction pis. .. • • • • 

S. Figure 4 is 1dded to the part as 
follows: 
-LING CODE llt0-42-41' 
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Federal Communications Commission. 
W1Jliam F. Caton. 
Acting Secretary. 
IFR Doc. 95-26749 F1led 10-27-95; 8:45am) 
BR.UNG COOE 1712-01-f' 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 651 

[Docket No. 950124026-5255-02; LD. 
1003958) 

Northeast Murtlspecles Fishery; 
Framework Procedure to Protect 
Harbor Porpoise 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration {NOAA), 
Commerce. 
ACTION: Final rule; technical 
amendment. 

SUMMARY: NMFS issues this fmal rule to 
correct and clarify certain sections of 
the regulations that implement the 
framework procedures for adjusting 
regulatory measures to protect harbor 
porpoise under the Northeast 
Multispecles Fishery Management Plan 
(FMP). This action is necessary to make 
these measures consistent with the 
intent of Amendment 5 to the Northeast 
Multispecies Fishery Management Plan 
submitted by the New England Fishery 
Management CouncU (Council). 
EFFECTIVE DATE: October 25, 1995. 
FOR FURTHER INFORMATION CONTACT: E. 
Martin Jaffe, Fishery Polley Analyst, 
508-281-9272. 
SUPPLEMENTARY INFORMAnON: 
Regulations implementing Amendment 
5 to the FMP were published on March 
1, 1994 (59 FR 9872), and corrected on 
February 2, 1995 (60 FR 6447). 
Amendment 5, among other provisions, 
implemented a framework adjustment 
procedure for the purpose of achieving 
harbor porpoise mortality reduction 
goals. The section of the regulations 
implementing Amendment 5, pertaining 
to the "reduction of take" measures In 
the harbor porpoise bycatch of the Gulf 
of Maine sink glllnet fiShery. does not 
reflect clearly the intent of the Council 
with respect to the role of the Harbor 
Porpoise Review Team (HPR1) and the 
number of meetings required to 
conclude the procedure. 

As written,§ 651.32{b)(4) can be read 
to mean that the recommendations of 
the HPRT must be published in the 
Federal Register without analysis or 
refmemeilt by the CounciL This flnal 

rule/technical amendment corrects and 
clarifies the regulation and relieves the 
HPRT of the unintended requirement to 
analyze and refine its own 
recommendations for publication in the 
Federal Register. 

Section 651.32{b)(4) also can be read 
to mean that the Regional Director is 
required to provide the public with any 
necessaJY analysis and opportunity to 
comment on any recommended changes 
or additions by the HPRT, before the 
Council adopts them. This fmal rule/ 
technical amendment corrects and 
clarifies the regulation and assigns the 
Council with the responsiblllty for 
providing the public with any necessary 
analysis and opportunity to comment on 
any changes recommended by the 
HPRT, as originally Jntended. 

Finally, section 651.32(b)(5) seems to 
require a minimum of three Council 
meetings, instead of two, as intended, 
before the Council shall determine 
whether to recommend changes or 
additions to the "reduction of take" 
measures in the harbor porpoise bycatch 
of the Gulf of Maine sink gillnet fiShery. 
This final rule clarifies that at least two 
meetings are required, instead of three, 
making lt consistent with the framework 
adjustment provisions included 
elsewhere in the Northeast Multispecles 
FMP and other FMPs. 

Classification 

Because this rule only corrects and 
clarifies the Council's intent regarding a 
section of an existing regulation for 
which prior notice and opportunity for 
public comment were provided, under 5 
U.S.C. 553{b)(B) lt is unnecessary to 
provide additional notice and 
opportunity for comment. Further, In 
that this rule is merely a clarification 
with no substantive effect. it is not 
subject to the 30-day delay in effective 
date provision of 5 U.S.C. 553(d). 

This rule Is exempt from review 
under E.O. 12866. 

List of Subjects in 50 CFR Part 651 

Fisheries, Fishing. Reporting and 
recordkeeplng requirements. 

Dated: October 24. 1995. 
Richard H. Schaefer, 
Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

For the reasons set out In the 
preamble, 50 CFR part 65115 amended 
as follows: 

PART 651-NORTHEAST 
MULllSPECIES RSHERY 

1. The authority citation for part 651 
continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 

2.ln §651.32, paragraphs {b)(4) and 
(b)(5) are revised to read as follows: 

I 651..32 Sink glllnet requirements to 
reduce harbor porpoise takes. 
• • • • • 

{b) ••• 
(4) Upon receiving the 

recommendation of the HPRT of any 
changes or additions to the "reduction 
of take" measures, the Council will 
provide the public with any necessary 
analysis and opportunity to comment on 
any: recommended changes or additions. 

(5) After receiving public comment, 
the Council shall determine whether to 
recommend changes or additions to the 
.. reduction of take" measures at a · 
Council meeting following the meeting 
at which it received the HPRT's 
recommendations. 
• • • • • 
(FR Doc. 95-26758 F1led 10-25-95; 10:10 
am) 
BIU.INB COOE ato-D-f' 

50 CFR Pan 651 

[Docket No. 151023256-5256-01; I.D. 
1016t5E) 

Northeast Multl8pecles Rshery: 
Framework AdJustment 12 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration {NOAA),· 
Commerce. 
AcnON: Final rule. 

SUMMARY: NMFS issues this final rule to 
Implement measures contained in · 
Framework Adjustment 12 to the 
Northeast Multispecies Fishery 

.Management Plan (FMP). This rule 
expands and redefmes the Mid-coast 
Closure Area for sink glllnet gear, In 
both area and time during 1995, to 
reduce the bycatch of harbor porpoise, 
while mlnlmlzing the loss of fishing 
opportunity to harvesters using sink 
glllnet gear. 
EFFECTIVE DATE: November 1, 1995. 
ADDRESSES: Copies of Amendment 5 to 
the Northeast Multispecies Fishery 
Management Plan (Amendment 5), its 
regulatory impact review (RIR) and the 
flnal regulatory Oexiblllty analysis 
contained with the RIR, its final 
supplemental environmental impact 
statement, and Framework Adjustment 
12 document are available upon request 
from Douglas G. Marshall, Executive 
Director, New England Fishery 
Management Council (Council), 5 
Broadway, Saugus, MA 01906-1097. 
FOR FURTHER INFORMATlON CONTACT: E. 
Martin Jaffe, NMFS, Fishery Polley 
Analyst, 508-281-9272. 
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SUPPLEMENTARY INFORMATION: 

Background 
Regulations implementing 

Amendment 5 to the FMP were 
published on March 1, 1994 (59 FR 
9872). One of Amendment 5's principal 
objectives is to reduce the bycatch of 
harbor porpoise In the Gulf or Maine 
sink gilJnet fishery by the end of year 4 
of implementation to a level not to 
exceed 2 percent of the population, 
based on the best available estimates of 
abundance and bycatch. In addition, 
Amendment 5 requires that by 
September 15 of each year, the Council's 
Harbor Porpoise Review Team (HPRT) 
complete an annual review or harbor 
porpoise bycatch and abundance data in 
the Gulf of Maine and evaluate the 
impacts of other measures that reduce 
harbor porpoise take. It also encouraged 
the HPRT to make recommendations on 
other "reduction-of-take" measures to 
achieve the harbor porpoise mortality 
reduction goals and established a 
framework procedure for timely 
implementation of appropriate 
measures. 

With the enactment ofFramevvork 
Adjustment 4 to the Northeast 
Multlspecles Fishery regulations (59 FR 
26972. May 25, 1994}, a series of time 
and area closures to sink gillnet gear 
were implemented based on an analysis 
by the Northeast Fisheries Science 
Center (NEFSC) of the seasonal and 
spatial distribution of harbor porpoise 
and sink glllnet flshlng activity in the 
Gulf of Maine. The time and area 
closures established by Framework 4 
remain in place except as modified by 
this action. 

On September 8, 1995, the HPRT met 
to complete its annual review and to 
develop recommendations concemJng 
future measures that would allow the 
Council to achieve the "reduction-of­
take" goals stated in Framework 
Adjustment 4. 'The HPRT also discussed 
the possible use or acoustic devices as 
part of a bycatch mitigation strategy, 
because independent research has 
shown that sound emitting devices 
placed on sink gillnet gear can be 
effective in deterring harbor porpoise. 

At this meeting. the HPRT reviewed 
data collected since 1990 from analyses 
prepared by the NEFSC and compared 
it with 1994, the first year in which the 
Counclllmplemented time/area 
closures. Bycatch estimates for 1994 
were not available from the NEFSC, but 
preliminary Information on bycatch 
rates, Including rates from previous 
years for comparison purposes, were 
used in addition to Information on the 
location of incidental takes in the 
southern Gulf of Maine. 1be HPRT 

concluded that: (1) The time and area 
closures, as currently configured, are 
neither long enough nor large enough to 
achieve the bycatch reduction goals; (2} 
the first year goals were probably not 
met and the porpoise bycatch was very 
likely higher in 1994 than in 1993 based 
on the higher bycatch rate in 1994 as an 
indicator; (3) the degree of effectiveness 
of existing measures cannot be fully 
evaluated until addltlonallnformatlon 
of the distribution of fishing effort is 
available and; (4) the potential increase 
in bycatch appears to have been caused 
by an Increase in the bycatch rates in 
the Mid-coast area In the fall. 

The recommendation of the HPRT, 
therefore, is to extend the timing of the 
Mid-coast closure as a means to achieve 
the bycatch rate reduction goals, and 
secondarlly, to expand this area to 
include locations that have historically 
accounted for bycatch but were not 
included in the first year closures. The 
proposed area of expansion is directly to 
the east and south of the current area, 
incorporating an oceanographic feature 
described on nautlcal charts as "Jeffreys 
Ledge. "Tile specific area is found in 
Figure 8 of this rule. For the purposes 
of this action, the area of expansion is 
referred to as the "Jeffreys Ledge Band." 

On September 11,1995, the HPRT 
forwarded Its recommendations to the 
Council, which Initiated a framevvork 
procedure to adopt certain measures in 
response to the HPRT's 
recommendations. 'The Councn did not 
adopt the reoommendation regarding 
the Mid-a)aSt area verbatim, because the 
regulatory process for Implementing 
framework measures requires an 
opportunity for public comment and, 
therefore, would not allow completion 
of this process untll approximately 
November 1, 1995. Thus, the framework 
measures proposed by the Councll 
during its meeting to inltlate Framework 
12 on September 13-14,1995, were to 
expand the closure area during 1995 by 
Incorporating the Jeffreys Ledge Band 
into the Mid-coast Closure Area, and to 
close this reconfigured area to sink 
glllnet gear during the period November 
1 throughDecember31,1995. An 
alternative was requested by a member 
of the public to exempt a smaJJ portion 
of the Jeffreys Ledge Band known as 
TUlles Bank. The Council agreed to 
consider this request, pending further 
analysis. 1be Council also requested the 
Director, Northeast Region (Regional 
Director), to investigate the posslbllities 
for additional experimental work on the 
use of acoustic devices, particularly in 
the Jeffreys Ledge Band, to mitigate 
harbor porpoise bycatch. The Regional 
Director agreed to investigate the 

feasibility of these devices in a separate 
action. 

On October 11, 1995, the Council helo 
the second public meeting during which 
it adopted the framework adjustment 
measures. NMFS concurs with the 
Council's recommendation; this final 
rule implements Framework 
Adjustment 12 to address harbor 
porpoise bycatch by expanding the size 
of the Mid-coast Closure Area 
(including the Jeffreys Ledge Band but 
excluding Tillles Bank) during 1995 and 
by extending the duration of the Mid­
coast Closure for 1995 (initially 
November 1-30) through November and 
December. Whlle the Council and . 
NMFS are concerned about other areas 
that were under consideration for 
closure but not closed by this action, 
e.g., the area east of 69"30' W. long. and 
Tlllles Bank, the Council noted that it 
will review these areas specifically 
during the next annual review. 

The expanded and redefined Mid­
coast Closure Area with the Jeffreys 
Ledge Band depleted in Figure 8 of this 
part Incorporated Into it, is defl.ned as 
follows: 

Revised Mid-Coast Closure Area 
This area wlll be closed from 

November 1 through December 31, 
1995. 

Point Latitude 

MC1 ............. .42°30" N ....... Ma$sacfur 
88Hs 
shoreline 

MC2 ............. .42°30" N ....... 70"15" W. 
MC3 ............. .42°<40' N ....... 70"15" W. 
MC4 ............. .42°<40' N ....... 70"00' W. 
MC5 ............. 43"00' N ....... 70"00' W. 
MC6 ............. 43"00' N ....... 69"30' W. 
MC7 ............. 43°15'N ....... 69"30'W. 
MCS ............. 43°15'N ....... 89"00'W. 
MC9 ............. Maine shor• 89"00'W. 

lne. 

Comments and Responses 
This issue was discussed at a Marine 

Mammal Committee meeting held on 
September 12, 1995, and at the Orst or 
two Councn meetings, required under 
the Amendment 5 framework 
adjustment process, held in Portland, 
ME, on September 13,1995. Documents 
summarizing the Councll's proposed 
action, the blologlcal analyses upon 
which this decision was based and 
potential economic impacts were 
avallable for publlc review at least 5 
days prior to the second meeting as 
required under the framework 
a<1Justment process, which was held on 
October 11, 1995. Written comments 
were accepted untll October 10,1995. 
Comments on the Council's proposal 
were received from several individuals 
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and from representatives of the 
following organizations: International 
Wildlife Coalition (IWC) and Humane 
Society of the United States/Marine 
Mammal Conservation Coalition 
(MMCC). 

Comment: Several individuals did not 
comment in opposition to the closure, 
but rather in support of keeping Tillies 
Bank open to 2iltnef!.lng. 

Response: T"illies Barik has been 
excluded from the area incorporated 
into the closure because available data 
indicates that the harbor porpoise 
bycatch rate in this area appears to be 
substantially lower than elsewhere in 
the Jeffreys Ledge Band. 

Comment: Tile representative from 
IWC asked whether opening TUlles 
Bank and the area east of 69"30' W. 
would hurt the chances for meeting the 
stated porpoise bycatch goals for 1995. 

Response: NMFS is aware that the 
closed area may have the effect of 
displacing effort to the area east of 
69"30' W. and to Tillies Bank and will 
monitor these areas to the extent 
possible with the observer and at-sea 
enforcement programs. NMFS did not 
have sufficient justification to 
disapprove the Council's 
recommendation to leave these areas 
open and further notes that no harbor 
porpoise bycatch has been observed in 
these areas during the regular 
monitoring period from 1990-1994. 

Comment: Several commentors 
indicated concern that leaving open 
Tillies Bank and the area east of 69°30' 
W.long. would not provide an 
alternative fishing area for all gillnetters 
displaced due to the extended closure. 
Their comments are summarized as 
follows: The area east of 69°30' W. long. 
is not good glllnet bottom and is already 
fully utilized; Tillies Bank may sustain 
some additional effort, but it would be 
restricted to larger vessels from New 
Hampshire; mobile gear would move 
into the closed area and provide such 
disruption that the porpoise would be 
displaced into the open areas where 
gillnets would stlll be operating; and 
increasing conflict with mobile gear has 
forced gillnetters to concentrate their 
gear in the high relief areas (such as 
Jeffreys Ledge). which are not readily 
found outside the closed area. 

Response: NMFS recognizes that both 
the harbor porpoise fall distribu.tion and 
changes in f"lshing strategies due to the 
closed area will be highly variable. 
These complicated varlabllities make lt 
diff1cult to predict the effects of this 
closure to either harbor porpoise 
bycatch or the fiShery that is displaced 
by this action. The extension of the 
closure in both area and time is based 
on the best available information on 

observed harbor porpoise bycatch over 
the past 4 years. The analyses of 
economic effects of the extended closure 
is also based on the historic use of the 
areas. NMFS assessed such impacts to 
the extent possible in the Framework 
document. Flfects of the closure, 
including any resulting displacement of 
ftshing effort and of harbor porpoise, 
will be investigated by ongoing observer 
effort and reported to the Council for 
further consideration. 

Comment: A commentor pointed out 
that while some gillnetters do switch to 
hook gear, they do not switch to otter 
trawls or shrimp trawls as stated in the 
Framework Adjustment 12 document. 

Response: VVhile some, mostly larger 
vessels are capable of switching to 
different alternative ftshlng gears, NMFS 
agrees that most gl.llnet vessels would 
only be capable of switching to hook 
gear. 

Comment: A commentor asked 
whether NMFS could keep the option to 
incorporate a trigger mechanism into the 
closure, which would allow the area to 
remain open until it could be 
determined that harbor porpoise have 
moved into the area. He added that an 
analysis of the ·use of a trigger 
mechanism for porpoise closures was to 
be provided to the Councll by November 
30. 

Response: No trigger mechanisms can 
be developed in time for the 1995 
closure. The analysis of trigger 
mechanisms will be made available to 
the Council for its consideration in 
devising measures to reduce harbor 
porpoise bycatch in the future. 

Comment: A commentor noted that 
the closure was for 1995 and asked 
about 1996 and beyond. 

Response: Tile Councll will be 
discussing new closure measures 
combined with phased-in pinger use in 
subsequent years, as discussed by the 
HPRT. If no new action is forthcoming, 
the Councll has indicated Its Intent that 
the closure measures of Framework 
Adjustment 4 be the default. 

Experimental Fishery 
The Regional Director is considering 

an experimental ftshery in the "Jeffreys 
Ledge Band." This experimental fiShery 
would gather information pertaining to 
the use of acoustic devices called 
"pingers" in a commercial fiShery. 
including insights on pinger usage. 
durablllty and failure rate under 
commercial fisheries conditions, and 
additional data on pinger effectiveness 
in mitigating bycatch. The following 
comments were received on issues 
related to this experiment: 

Comment: The representative from 
IWC asked why an operational "pinger" 

pilot study was planned for a high 
bycatch area when it could be delayed­
for testing in a lower bycatch time/area. 
The representative from MMCC 
requested that the planned study be 
conducted in a lower bycatch time/area. 

Response: While Framework 
Adjustment 12 does not implement an 
operational "pinger" study, the Council 
recommended further study of deterrent 
devices, specifically in the Jeffreys 
Ledge Band. Some Council members 
thought, and NMFS agrees, that if 
approved, the experiment should occur 
in an area where fJShing activity and 
harbor porpoise concentrations occur 
concurrently in order to be effective. 
NMFS believes, based on an analysis of 
available information, that this 
experiment would not preclude 
attainment of the harbor porpoise 
mortality reduction goals specified in 
Amendment 5 (Framework Adjustment 
4). 

Comment: The representative from 
MMCC asked how NMFS will 
coordinate reporting requirements if a 
new 48 hour Marine Mammal Reporting 
Form, which is being developed for 
reporting mortalities under the Marine 
Mammal Protection Act (MMP A), is 
implemented. 

Response: Fishers are already 
required to submit Fishing Vessel Trip 
Report forms. If the new MMP A forms 
become effective during the 
experimental fishery, if implemented, 
they will have to be submitted under the 
time &ames stipulated by that statute. 

Comment: A commentor stated that 
the small day trip vessels operating out 
of Portsmouth, NH, who participated in 
the 1994 pinger expedment, would be 

-unable to fiSh outside the extended 
closure area. 

Response: An experimental &hery is 
presently under consideration that 
would permit such vessels meeting the 
requirements of the experimental design 
to participate. If approved, NMFS 
recognizes, however, that some vessels 
may not be able to participate due to the 
location of the experimental &hery area 
and pinger availablllty. 

Adherence to Framework Procedure 
Requirements 

The Council considered the public 
comments prior to making its 
recommendation to the Regional 
Director under the framework 
provisions for the FMP. Tile Council 
requests publication of these 
management measures as a f"lnal rule 
after considering the required factors 
stipulated under the framework 
measures in the Northeast Multispecies 
FMP. 50 CFR 651.40, and has provided 
supporting analyses for each factor 
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considered. NMFS detennined that the 
framework adjustment to the FMP that 
this rule would implement is consistent 
with the national standards, other 
provisions of the Magnuson 
Conservation and Management Act, and 
other applicable law. NMFS, in making 
that detennination, has taken into 
account the infonnation, views, and 
comments received during the comment 
period of the FMP's framework 
adjustment mechanism in 50 CFR 
651.40. 

Classification 

List of Subjects in 50 CFR Part 651 

Fisheries, Fishing, Reporting and 
recordkeeping requirements. 

Dated: October 24, 1995. 
Richard H. Schaefer, 
Acting Assistant Admlnlstrator fDT Fisheries, 
National Marine Fisheries Selvlce. 

For the reasons set out in the 
preamble, 50 CFR part 651is amended 
as follows: 

PART &51-NORTHEAST 
MUL TISPECIES RSHERY 

This fmal rule has been detennined to 1· 1be authority citation for part 651 
continues to read as follows: 

be not signiflCaJlt for purposes of E.O. 
12866. Authority: 16 U.S.C. 1801 et seq. 

The Assistant Administrator for 
Fisheries, NOAA (AA) finds there is 
good cause to waive prior notice and an 
opportunity for public comment under 
5 U.S.C. 553(b)(B). Public meetings held 
by the Council to discuss the 
management measures implemented by 
this rule provided adequate prior notice 
and an opportunity for public comment 
to be heard and considered; further 
comment is unnecessary. 1be AA finds 
that under 5 U.S.C. 553{d)(3) the need 
to have this regulation in place by 
November 1, 1995, to avoid delay that 
would likely impede the achievement of 
harbor porpoise mortality reduction 
goals constitutes good cause to waive 
the 30-day delay in effectiveness of this 
regulation. 

In that this regulation is not subject to 
the requirements to prepare a proposed 
rule under 5 U.S.C. 553 or any other 
law, this rule is exempt from the 
requirement to prepare an initial or final 
regulatory flexibility analysis under the 
Regulatory Flexibility Act. As such, 
none has been prepared. 

2. In § 651.32 paragraph {a)(1){ii) is 
revised to read as follows: 

1651.32 Sink gmnet requirements to 
reduce harbor porpoise takes. 

(a) • • • 
(1) ••• 

{il) Mid-coast Closure Area. {A) 
During the period November 1 through 
December 31 of each fishing year, 
except as specified in paragraph {B) of 
this section, the restrictions and 
requirements specified in the 
introductory text of paragraph {a) of this 
section shall apply to an area known as 
the Mid-coast Closure Area, whkh is an 
area bounded by straight llnes 
connecting the following points in the 
order stated {see Figure 4 or this pari). 

MID-COAST CLOSURE AREA 

Point LaUtude Longitude 

MC1 ............. 42"45' N ....... Massachu-
setts 
shoreline. 

MC2 ............. 42"45' N ....... 70"15' W. 
MC3 ............. 43°15' N ....... 70"15' W. 

MID-COAST CLOSURE AREA­
Continued 

Point Latitude Longitude 

MC4 ............. 43°15' N ....... 69"00' W. 
MCS ............. Maine shore- 69000' W. 

lne. 

{B) Notwithstanding any other 
provisions in this part, during the 
period November 1 through December 
31, 1995, the restrictions and 
requirements specified in the 
introductory text of paragraph {a) of this 
section shall apply to an area known as 
the Revised Mid-Coast Closure Area, 
which is an area bounded by straight 
lines connecting the following points in 
the order stated {see Figure 8 of this 
part). 

REVISED MID-COAST CLOSURE AREA 

Point Latitude Longitude 

MC1 .............. 42°30' N ....... Massachu-
setts 
shoreline. 

MC2 •••••••n••••• 42°30'N ....... 70"15' w. 
MC3 ............. 42"40' N ....... 70"15' w . 
MC4 ............. 42°40' N ....... 70000'W . 
MCS ............. 43"00' N ....... 70"00'W . 
MC6 ............. 43"00' N ....... 69"30'W . 
MC7 ............. 43°15' N ....... 69"30'W. 
MCS ouoooo•••••• 43°15' N ....... 69°00'W. 
MC9 ............. Maine shore- 69"00'W. 

lne. 

• • • • • 
3. The heading to Figure 4 to part 651 

is revised to read as follows: "Figure 4 
to part 651-Closure Areas for 
Protection or Harbor Porpoise". 

PART 651-[AMENDED] 

4. Figure 8 to part 651 is added to 
read as follows: 
auNO CODE •10-n-W 

,- --~ ., 
1 

'-~ 1 



Federal Register I Vol. 60, No. 209 I Monday, October 30, 1995 I Rules and Regulations 55211 

Figure 8 to Part 651-Revised Mid--Coast Closure Area for Protection of Harbor Porpoise 

45 72 

42 

41 

lFR Doc. 95-26759 FUed 10-25-95; 10:11 
am] 
8IU.JNQ CODe a51o-t2-C 

70 68 86 

-' _:·· 
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Fisheries, NOAA, fmds there is good 
cause to waive prior and an opportunity 
for publiC comment notiCe under 5 
U.S.C. 553(b)(B) as such notice and 
publlc procedure thereon are 
unnecessary. 

The AA fmds that under 5 U.S.C. 
553(d) the need to protect the resource 
by having the regulation in place by 
March 1, 1996, when the current 
temporary crew-size limit expires, 
constitutes good cause to waive the 30-
day delay in effectiveness of dJis rule. 
Delay in effecting this crew-size limit 
would significantly increase the danger 
to the new Incoming year class ofsea 
scallops during early spring. 

List of Subjects in 50 CFR Part 650 

Fisheries, Reporting and 
recordkeeping requirements. 

Dated; February 28. 1996. 
Gary Matlock, 
Program Management Offlcer, National 
Marine Fisheries Service. 

For the reasons set out in the 
preamble, 50 CFR part 650 is amended 
as follows: 

PART 650-ATLANTIC SEA SCALLOP 
RSHERY 

1. 11le authority citation for part 650 
continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 

2. In § 650.21, paragraph (c) is revised 
to read as follows: 

f150.21 Gear and crew restrlclioM. 
... ... ... 

(c) Crew restrictions. Umited access 
vessels partiCipating in or subject to the 
scallop DAS allocation program may 
have no more than seven people aboard, 
including the operator, when not 
docked or moored in port, unless 
partiCipating in the small dredge 
program specified in paragraph (e) of 
this section, or otherwise authorized by 
the Director, Alaska Region, NMFS. 
... ... . ... ... 

lFR Doc. 96-5017 Filed 2-29-96; 4:00pm) 
8ll..llHQ cooe asto-u~ 

50 CFR Part 651 

(Docket No. 9802260481048-01; LD. 
020996A] 

RIN 0641-Aile 

Northeast Multlspecles Fishery 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Final rule. 

SUMMARY: NMFS issues this ftnal rule to 
implement measures contained in 
Framework Adjustment 14 to 
Amendment 5 of the Northeast 
Multispecles Fishery Management Plan 
(FMP). This rule implements a spring 
closure for gillnet gear in the Revised 
Mid-coast Closure Area and estabJishes 
a new Cape Cod South Closure Area off 
Southern New England. The intent of 
this rule is to further reduce harbor 
porpoise mortality in rhe Gulf of Maine 
sink gillnet Oshery to meet the New 
England Fishery Management Councll's 
(Councll) bycatch reduction goals. 
EFFECTIVE DATES: 11le addition of 
§ 651.32(a)(t)(iv) and Figure 9is 
effective March 8, 1996. The 
amendment to §651.32{a){1)(ii)(B) is 
effective March 25, 1996. 
ADDRESSES: Copies of Amendment 5, its 
regulatory impact review (RIR) and the 
fmal regulatory flexibUity analysis 
(FRF A) contained with the RIR, its final 
supplemental environmental impact 
statement (FSEIS), and Framework 
Adjustment 14 are avallable upon 
request from Douglas G. Marshall, 
Executive Director, New England 
Fishery Management Councll, 5 
Broadway, Saugus, MA 01906-1097. 
FOR FURTHER INFORIIATION CONTACT: E. 
Martin Jaffe, 508-281-9272. 

SUPPLEMENTARY .. FORIIATION: 

Background 
Regulations implementing 

Amendment 5 to the FMP were 
published on March 1, 1994 (59 FR 
9872). One of Amendment 5's principal 
objectives was to reduce the bycatch of 
harbor porpoise in the Gulf of Maine 
sink glllnet fishery by the end of Year 
4 of plan implementation to a level not 
to exceed 2 percent or the population, 
based on the best avallable estimates of 
abundance and bycatch. In addition, 
Amendment 5 established a requirement 
that by September 15 of each year, the 
Counc.U's Harbor Porpoise Review Team 
(HPRT) complete an annual review of 
harbor porpoise bycatch and abundance 
data in the Gulf of Maine and evaluate 
the impacts of other measures that 
reduce harbor porpoise take. It also 
encouraged the HPRT to make 
recommendations on other "reduction­
of-take" measures to achieve the harbor 
porpoise mortality reduction goals and 
established a framework procedure for 
timely implementation of appropriate 
measures. 

With the issuance of implementing 
regulations for Framework AtVustment 4 
to Amendment 5 or the Northeast 
Multlspecies Fishery Management Plan 
(59 FR 26972, May 25, 1994), a series of 
time and area closures to sink gillnet 

gear were implemented based on an 
analysis by the Northeast Fisheries 
Science Center (NEFSC) of the seasonal 
and spatial distribution of harbor 
porpoise and sink gillnet fJshlng activity 
in the Gulf of Maine. 

This action is necessary in order to 
make further progress toward the 
Councll's bycatch reduction goals for 
Year 2 (1995-96) of the Program. The 
target adopted by the Council was a 40 
percent reduction in the bycatch or 
approximately 780 animals. Due in part 
to the increased bycatch rates in the 
Mid-coast region, incidental take of 
harbor porpoise for that year may stlll 
exceed 1,500 animals. This infonnation 
and the fact that porpoise takes had also 
been well documented in late March. 
April and May of 1995 in the Revised 
Mid-coast Closure Area creates a 
situation in whiCh total bycatch for the 
1994-95 season had llkely exceeded 
target levels. Prior to the proposed 
framework adjustment, there have been 
no closures implemented to reduce 
entanglement as animals move _ 
northward into the northern Gulf of 
Maine and the Bay of Fundy in the 
spring. 

This final rule implements a spring 
closure from March 25 through Aprll25 
in the Revised Mid-coast Closure Area 
(see Figure 8), establishes an additional 
closure area-the Cape Cod South 
Closure Area-south of Massachusetts 
and Rhode Island (Figure 9), and 
implements the closure of that area from 
March 8 through March 30 in 1996 and 
from March 1 through March 30 in 
subsequent years. These closure areas 
will be monitored to detennlne whether 

. displaced gillnet activity .if lt occurs, 
results In increased porpoise takes. 

Revised Mid-coast Closure Area­
F'JgUre 8 

This area ls closed from March 25 
through April 25 for each fishing year. 

Point Latitude ~ ~ 

MC1 ............ 42"30' N 

MC2 ·········-· 42"30' N. 
MC3 ..•.•••.•••• 42"40' N. 
MC4 •••••.•.•... 42"40' N. 
MC5 •••.••••••.. 43"00' N. 
MC8 ••.••.••••.• 43"00' N. 
MC7 ·····-····· 43"15' N. 
MC8 ••••.••••••• 43"15' N. 
MC9 ·····-····· Maine 

ahoreline 

Massachusetts 
lhorel'llle. 
70°15' w. 
70°15' w. 
70"00' w. 
70"00' w. 
69°30'W. 
69°30'W. 
69"00'W. 
69"00' w. 

Cape Cod South Closure Area-Figure 
9 

This area is closed from March 1 
through March 30 of each fishing year. 
except In 1996 when the area ls closed 
from March 8 through March 30. 
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Point Latitude 

CCS1 ................. AI shoreftne 
CCS2 ................. 40°40' N. 
CCS3 .,............... 40•40• N. 
CCS4 . ................ MA shoreline 

Comments and Responses 

Longitude 

71°45'W. 
71°45'W. 
70°30'W. 
70°30'W. 

The Council has considered 
information, views and comments made 
at a meeting of its Marine Mammal 
Committee (MMC) held in Saugus, MA 
on November 28, 1995; at an informal 
meeting between Council staff and 
southern New England gillnet fishermen 
in Tiverton, RI on December 7. 1995; 
and at a full Council meeting (the first 
meeting for initiating the framework 
action) held in Danvers, MA on 
December 13, 1995. Documents 
summarizing the Council's proposed 
action, the biological analyses upon 
which this decision was based and 
potential economic impacts were 
available for public review 5 days prior 
to the second meeting required under 
the framework adjustment process. 
Written comments were accepted up to 
and at the january 25, 1996, Council 
meeting in Danvers, MA. at which time 
the decision to finalize this framework 
adjustment was made. Several 
individuals commented on the 
Council's proposal. 

Comment 1: A glllnet representative 
requested that the Massachusetts Bay 
Closure Area continue to be effective 
from March 1 through March 30. 

Response: 11Je MMC proposed no 
change to that closure area. The Council 
and NMFS agree and the Massachusetts 
Bay Closure will remain as is, Le., 
closed from March 1 through March 30. 

Comment 2: A gillnet fiSherman from 
Rhode Island asked that the Cape Cod 
South Closure Area period be from the 
last 2 weeks in February through the 
fmt 2 weeks in March. 

Response: The analysis prepared by 
the NEFSC indicates that the harbor 
porpoise takes for that area are highest 
in March. There have been no takes 
observed in February. 

Comment 3: A member of the HPRT 
recommended that the spring Mid-coast 
area closure be longer than just April. 

Response: The MMC recommended, 
and the Council and NMFS agree, that 
effecting the Revised Mid-coast Closure 
Area from March 25 through April 25 
will provide the maximum harbor 
porpoise bycatch reduction while 
minimlzlng the loss of fiShing 
opportunity to harvesters using gillnet 
gear, as determined by the NEFSC 
analysis. The Council may seek to adjust 
this closure period at some future date. 

Comment 4: A member of the HPRT 
recommended that the spring closure in 

Massachusetts Bay be extended from 
February 1 through March 30. The 
commenter also noted that it may be 
necessary to extend the closures in the 
Mid-coast and Cape Cod South aosure 
Areas once additional data are available. 

Response: The Council considered 
several changes to the Massachusetts 
Bay area closure times and determined 
that it had no basis for making a change. 
All area closures and experimental 
fisheries will be evaluated annually by 
the HPRT and recommendations for 
adjustments will be made as necessary. 

Comment 5: A member of the HPRT 
commented that the Council action 
represented the best that could be done 
until more data become available to 
gauge the effectiveness of previous 
closures. 

Response: The Council will consider 
modifying its harbor porpoise bycatch 
reduction goal to match the MMP A goal 
established under the 1994 
amendments. 

The Council also received several 
comments pertaining to an experimental 
fishery using small acoustic devices 
called pingers to deter harbor porpoise 
bycatch in the sink gillnet fishery. The 
Council forwarded these comments to 
the Regional Director requesting that 
such an experimental fishery be 
established in the closure areas during 
the closure periods. The Regional 
Director is considering such fiSheries, 
which may mitigate negative economic 
impacts of the closures for some 
fishermen The Council considered the 
public comments pertaining to this 
framework adjustment prior to making 
its recommendation to the Regional 
Director under the framework 
provisions for the FMP. 

Adherence to Framework Procedure 
Requirements 

Data were not available for a proposed 
rule, and the need for regulations to be 
in place for an entire fishing season is 
not an issue for this partkular action. 
The publk was provided adequate 
opportunity to express opinions at 
several meetings. These opportunities 
were provided at the Council's MMC 
held in Saugus, MA, on November 28, 
1995; at an informal meeting between 
Council staff and southern New England 
gillnet fishermen in Tiverton, Rl, on 
December 7, 1995; and at two full 
Council meetings held in Danvers, MA, 
on December 13, 1995, and january 25, 
1996. There is an immediate need to 
provide more protection for the harbor 
porpoise beyond the existing 
management measures. There will be 
further evaluation of these management 
measures based on landings data, 
enforcement activity, and an expected 

experimental fishery. NMFS has 
determined that the framework 
adjustment to the FMP that this rule 
would implement is consistent with the 
national standards, other provisions of 
the Magnuson Conservation and 
Management Act, and other applicable 
law. NMFS,in making that 
determination, has taken into account 
the information, views, and comments 
received during the comment period of 
the FMP's framework adjustment 
mechanism in 50 CFR 651.40. 

Classification 

In that this regulation is not subject to 
the requirement to publish a general 
notice of proposed rulemaking under 5 
U.S.C. 553 or any other law, this rule is 
exempt from the requirement to prepare 
an initial or final regulatory Oexibility 
analysis under the Regulatory 
Flexibillty Act. As such, none has been 
prepared. 

This ftnal rule has been determined to 
be not significant for purposes ofE.O. 
12866. 

The Assistant Administrator for 
Fisheries, NOAA (AA) finds there is 
good cause to waive prior notice and an 
opportunity for publk comment under 
5 U.S. C. 553(b) (B) as such notice and 
public procedure thereon are 
unnecessary. Publlc meetings held by 
the Council to discuss the management 
measures implemented by this rule 
provided adequate prior notice and an 
opportunity for publk comment to be 
heard and considered. The AA fJnds 
that under 5 U.S.C. 553(d), the need to 
have the closure of the Revised Mid­
coast Closure Area effective March 25 
and the closure of the Cape Cod South 
Closure Area effective as soon as 
possible after March 1 while at the same 
time providing fishermen adequate 
notice to comply. to avoid delay that 
would likely impede the achievement of 
harbor porpoise mortality reduction 
goals, constitutes good cause to waive a 
portion of the 30-day delay in 
effectiveness of this regulation 
Accordingly, the closure of the Revised 
Mid-coast Closure Area Is effective 
March 25, 1996, find the closure of the 
Cape Cod South Closure Area is 
effective March 8, 1996. 

List of Subjects in 50 CFR Part 651 

Fisheries, Fishing. Reporting and 
recordkeeping requirements. 

Dated: February 28, 1996. 
Gary Matlock. 
Program Management Officer, Nat1onal 
Marine Fisheries ServJce. 

For the reasons set out in the 
preamble, 50 CFR part 651 is amended 
as follows: 
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PART &51-NORTHEAST 
MULTISPECIES RSHERY 

1. The authority citation for part 651 
continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 

2.ln §651.32 the fii'St sentence of 
paragraph (a)(1)(ii)(B) is revised and 
paragraph (a)(1)(iv) is added to read as 
follows: 

f 651.32 Sink gill net requirements to 
reduce harbor porpoise takes. 

(a) • • • 
(1) ••• 
(ii) ••• 
(B) Notwithstanding any other 

provisions in this part, from March 25 

through April 25 of each fishing year the 
restrictions and requirements specifaed 
in the introductory text of paragraph (a) 
of this section apply to an area known 
as the Revised Mid-coast Closure Area, 
which is an area bounded by straight 
lines connecting the following points in 
the order stated (see Figure 8 of this 
part).* •• 

(iv) Cape Cod South Closure Area. 
From March 6 through March 30 of 
fishing year 1996 and from March 1 
through March 30 of subsequent fishing 
years, the restrictions and requirements 
specified in the introductory text of 
paragraph (a) of this section apply to an 
area known as the Cape Cod South 

Closure Area, which is an area bounded 
by straight lines connecting the 
following points in the order stated (see 
Figure 9 of this part). 

CAPE COD SOUTH CLOSURE AREA 

Point Latitude 

CCS1 .•...•........... Rl shoreline 
CCS2 ................. 40"40' N 
CCS3 ................. 40"40' N 
CCS4 ................. MA shoreline 

• • • • • 

Longitude 

71°45'W. 
71°45'W. 
7o•30'w. 
70"30'W. 

3. Figure 9 is added to part 651 to 
read as follows: 
a.a.JNG CODE •1o-u-w 
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INTRODUCTION 

In November of 1995 the Regional Administrator (R.A) of the National Marine Ftsheries Service 
opened an Experimental Ftshery to be conducted in the Z..Band of the Mid-Coast closed area (see 
Fig. 1) for a 60 day period. This Experimental FIShery was a pilot study or a feasibility study for 
the commercial use of pingers in the sink gillnet fishery. The purpose of the exercise was to 
determine if pingers, when used in a commercial operation, could continue to demonstrate the by­
catch reduction effects demonstrated by the 1994 Pinger Experiment performed by Kraus and 
Read (1995) on 1effieys Ledge. 

Figure 1. The Mid-Coast closure area delinating the Z..Band. 



----------· 

The New Hampshire Gillnet Fishermans Association took a lead role in the Experimental F.ashery 
and formed the New Hampshire Pinger CO-OP. This group collected old pingers and purchased 
aU the currently available pingers that met the requirements established by the RA and developed 
a procedure for their distnl>ution among the participants. The pingers were required to meet the 

· acoustic standards set in the 1994 experiment. When immersed in water, the pinger was required 
to broadcast a 1OKhz sound at 132 Db re 1 micropasc:al @ 1 meter. This sound must last 300 
milliseconds and repeat every 4 seconds. Because of the limited number ofpingers (approx 700 
total) only a portion of the available fleet could participate. Some of the larger vessels that could 
fish the area beyond the Z-Band (outside the closed area) and the smallest of the vessels could not 
regularly (safely) fish the Z-band were asked not to participate which simplified the selection 
process somewhat. The CO-OP coordinated the maintenance of the pingers with battery changes 
and scheduled the fishermen as to when to bring in their pingers for senice. 

The NMFS observers were assigned to cover up to 75 trips during the course of the experiment. 
On these vessels the observer was instructed to perform hislher normal duties and not have 
anything to do with the operational aspects of the pingecs. This is in contrast to the observer 
efforts in the Kraus/Read Experiment where the observers played an active rote in handling the 
pingers. On the trips covered by observers and on aU the trips made without an observer on board 
the fishermen were required to record data for the NMFS similar to their normal reporting 
requirements with a two exceptions. One, the Marine Mammal Exemption Program (MMBP) 
logbooks were requested to be turned in on a weekly basis instead of monthly or IDilUal basis. c·. : 
Two, the Fishing Vessel Trip Reports (FVT.R) were aslced to be filled out on a baul basis instead 
of a trip basis to get a bit more detail on differences between hauls. A1sq on the FVTR. the 
fishermen were aslced to report any mammal bycatch. 
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RESULTS 

The NMFS supplied observers covered 64 trips out of a total of 134 trips accomplished in the 
Experimental Fishery. This provided a 48% coverage of the fleet as compared to the typica16-8% 
observer coverage usually obtained in the fishery (see Summary Appendix: A). 

The observed trips hauled 225 strings ofbetween eight and thirty nets per string (Fig.2). With a 
mean of 14.5 nets/string (SD=S.6) which is simllar to a 199()..1994 average of 13.9 netsistring 
fished in the Z-Band in November and December. 

Nets Fished/String 
80,..------.---------. 

:: 
0 
'ti30 
~ 

i20 
:s 
z 10 

0 
8 10 12 14 16 18 20 22 24 26 28 30 

Number of Nets 

Fagure 2.Number of nets fished per string 

Based on the average by-Qtch for the Z-Band area from 199().;1994 for the months ofNovember 
and December one would have expected 6.32 harbor porpoise taken in the Experimental FJSbery~s 
observed trips (Table 1 ). During the Experimental FIShery there were no harbor porpoise taken on 
observed or un-observed trips. There is a statisticaDy negligible (P<.01) possibility of catching 
zero harbor porpoise on observed trips by chance given the level of effort and the data .from 
previous years. 
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Experimental Fishery 1990.1994 %Observer Predicted Take (225 hauls) 
X bycatchlhaul Coverage 

Z-Band November 0.03 81% 5.48 (0.8125•225•0.03) 

Z-Band December 0.02 19% 0.84 (0.187S•225•o.02) 

Total 6.32 

.. 
Table 1. Predicted take in Z-Bancl, based on the average bycatch during 1990-1994 and 225 

observed hauls. 

During the observed trips there was a single harbor seal caught in the Experimental FIShery. As a 
point of interest, from the average bycatch rate mr seals seen from 1990.1994 in the Z-Band in 
November and December one would have expected approximately 3.4 seals taken. 

On only 11 occasions (<S%) did a fishers fish a string with Jess than the desired numbeC (number 
of nets plus one) of working pingers. In general this occurred when the string was missing one or 
two pingers and was usually associated with the loss of a net or some gear on a previous trip. In 
general the CO-OP's program of keeping the equipment in working order and the supplies 
adequate for the vessels was excellent. 

The observer records the minimum and the maximum. depth encountered while hauling a net, on 
average the nets were Jisbed at 34 fathoms although there was a trend to fish deeper as the season 
progressed (Figure 3). AdditionaBy, the nets are intended to be soaked for a 24 hour period, 
however 24 hour soaks represent only 41% of the hauls (Figure 4). The mean soak: time was 47 
hours (80=26.4). 

_j -· 
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Average Depth Fished SOAK Time 
._.55 

gsa --·-----------·-·-----· 
"545 

t40 
~35 
f~ i(25 ...._ ________ _ 

0 
24 48 72 86 120 

Tme Soaked (hrs) 

Figure 3. Average Depth fished/haul Figure 4. String soak times 

The observers also reported the pounds offish landed by species. Figure 5 plots the pounds offish 
landed per haul over time. The Experimental FIShery trips landed an average of 483 pounds offish 
per haul (SD=417) in November and 280 Jbslhaul (SD=274) in December, with 99ll6211bs landed 
in total. The Experimental Fishery appears to have a similiar fishing power in terms of its abilitY to 
catch simi1iar amounts offish as un-pingered nets in previous years (Table 2). Of the trips 
observed in the Experimental FIShery, cod represented the dominate species caught on 180 trips 
and totaled 44,855 lbs. Ponoc~ spiny dogfish and monkfish were the only other species of any 
significance (see Summary Appendix A). 
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FigureS. Pounds offish landed per haul 

Experimental FIShery 1990-1994 Z-Band 
lbs YJSblllaul Lbs YuhllJaul 

483.3 403.9 

280.0 26i.2 

Table 2. Ftsb catch per haul in the Experimental Ftsbery and previous years average. 

The observers were also asked to keep track oflost or damaged gear and its monetary value 
(communicated through the Skipper). On these trips there were 32 pingers and 30 nets lost along 
with various hifliers, polybaD.s and anchors. However, 16 ofthe nets and 16 oftbe pingers were 
lost with a single lost string (an uncommon event). The remaining 16 piugers and IS Bets were · 
lost one at a time in separate events and seemingly in line with the normal attrition seen during the 
fishery. Hence the addition of the pingers did not appear to cause any increase in the 1ike1ibooci of 
lost or damaged gear and have not proven themselves to be a burden to the fishery. 
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Summary Appendix A. 

Fall 1995 Experimental Fishery 
Summary Statistics Observed Trips 

Total number of trips reported, observed and unobserved: 
(Probably missing some December Trips) 

Number of observed trips 

Percent Coverage (obviously will change with added trips) 

Number of observed hauls 

Number of observed takes 

Number of reported takes 

Harbor porpoise 
Harbor seal 

Number of predicted harbor porpoise takes 
(See attached analysis for details) 

Average depth fished 

Average soak duration 

Average Ibs fish landed (total99,621 Jbs) 

FISh catch composition 
dominate species/trip species 

Cod 
Po Dock 
Monk 
Spiny Dog 

Lbs(total) 

44,855 
4586 
6898 
8300 

134 

64 

. 48% 

225 

0 
1 

0 

6.32 

341ins 

48hours 

. 442.76 Ibsfhaul 

No. Trips 

180 
19 
14 
12 

Gear Lost (16 on one lost string, 16 others with one here and two there) 32 pingers 
30nets 

8 

1 whole string 
Various baJislhitlyers 
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. 
Abstn~ct: We conducted a large-scale field test of the effectiveness of acoustic 
alarms in reducing the incidental catch of harbor porpoises in sink gill nets in the Gulf 
of Maine. Between October and December, 1994, lS commercial fishermen set 
strings of experimental gill nets in an area where large numbers of porpoises were 
known to be taken. Each string of net was comprised of 12.nets and had either 13 
active or 13 control (non-functional) alarms; the active alarms were operative only 
when submersed in sea water. The alarms produced a broad-band signal c:entaed at 
10 kHz, with a source level of 132 dB te 1 micropascal @ 1 m, although there was 
considerable variation both between and within alarins. Active and control treatments 
were assigned randomly to strings and placed on the nets by em-board observers; 
neither fishermen nor observers were aware of which type of alarms 'Were pJaced on 
each string. Twenty-five porpoises were taken in 421 control strings and only two 
porpoises were taken in 423 active strings; no differences were observed in catches of 
target species or in the frequency with which the catch was damaged by sem. 1be 
difference in porpoise catch was highly significant, even after correcting for varying 
soak times; indicating that alarms are effective in reducing the entanglement me of 
harbor porpoises in this area. We do not yet understand why the alarms produced 
such a dramatic result, but suggest that they may be a useful part of a general strategy 
to reduce the number of porpoises tilled in gill nets each. year in the Gulf of Maine. 

Introduction 

Incidental catches in commercial fisheries pose a serious threat to several 
species of small cetaceans (Petrin et al. 1994). In particular, coastal species that 
inhabit areas of intensive fishing activity may be at risk from such interactions. One 
species of particular concern is the harbor pmpoise, PhocoentJ phot:oentJ, a small 
odontocete that inhabits coastal waters of the temperate northern hemisphere. Harbor 
porpoises are killed in a variety of fisheries, but most incidental mortality occurs in 
sink gill nets, static fishing devices that are designed to catch bottom-dwelling fish in 
near-shore waters (Jefferson and Curry 1994). 

In the Gulf of Maine, harbor porpoises have been subject to a significant leVel · 
of incidental monality in sink gill nets for sevem1 decades. These gill nets are used 
to target demersal fish species, primarily cod (Gtldus morhua) and pollock (Pollodlius 
virens). Recent studies by the U.S. National Marine Fisheries SeMce (NMFS) 
suggest that such catches may account for more than SS of the estimated abUDdance 
of this population in some years (Read et al. 1993; Anonymous 1994). 1bele is still 

· considerable uncertainty teearding parts of tbis assessm~t (Palka 1994), but tha'e is 
general agreement that this level of mortality sbould be reduced (IWC 1992). Jn 
response to these incidental catches, several environmental groups filed a petition to 
list tbe Gulf of Maine harbor porpoise population as -nueatened • under the U.S. 
Endangered Species Act (ESA); this petition is still UDder considemtion {NMPS 
1993). 

. The New England Fishery Management Council (NEFMC) bas focused efforts 
at mitigating this )roblem by identifying areas and times in which the risk of 



incidental mortality is high. These areas are closed to sink gill nets to reduce the 
annual incidental mortality of porpoises. At the present time, three seasonal closures 
exist in the Gulf of Maine. Due to the restriction and displacement of fishing effort, 
the fishing community views these closures, and the threat of further sanctions UDder 
the ESA, as significant threats to the future of the sink gill net fishery in New 
England. 
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In response to this situation, the fishing community developed an alternative 
approach to mitigating the incidental mortality of porpoises in gill nets. This 
approach utilizes active acoustic alarms, or pingers, to warn harbor porpoises of the 
presence of sink gill nets. 1be use of acoustic alanns was developed by Jon Lien and 
colleagues (1992) who used these devices to reduce the number of collisions between 
humpback whales (Megaptera noWieQIIglioe) and fishing gear in Newfoundland. Sink 
gill net fishermen in New Hampshire worked with Lien to adapt these devices to sink 
gill nets and conducted two preliminary trials in the autumns of 1992 and 1993 (Lien 
et al.1995). The results of these trials were promising, but inconclusive. 

In response to the preliminary work conducted in New Hampshire, NMFS 
convened a panel of experts in June 1994 to review the results of the 1992 and 1993 
experiments and to assess whether or not there was any indication that the use of 
these acoustic devices reduced the entanglement rate of harbor porpoises. In &enaal, 
the scientific community has been skeptical about the utility of acoustic alarms to 
reduce the. incidental mortality of small ~ceans in gill ~ fisheries (Au and Jones 
1991; Dawson 1994; Jefferson and Curry 1994). Attempts to use acoustic deterrents 

. to reduce conflicts between pinnipeds and fisheries bave been unSJJCCeSSful (Mate and 
Harvey 1986) and most experiments using acoustic alarms and other noise pnerators 
have not yielded significant reductions in by-catch rates of cetaceans (Jefferson and 
Cuny 1994). The NMFS panel concluded that the New Hampshire experiments bad 
been of limited value due to their low statistical power, which was caused by 
problems of statistical design, implementation, and the small number of harbor 
porpoise entanglements (NMFS 1994). 1be panel also concluded, however, that more 
exploration of the use of acoustic alarms was wananted, but that future experiments 
would require a sound design and a significant incrase in sampling effort. FinaDy, 
the panel laid out a set of experimental criteria that should be followed in future 
work. 

In this report, we describe the raults of a large-scale field experiment of the 
effectiveness of acoustic alarms in reducing incidental mortality of harbor poxpoises in 
sink gill nets. The experiment was conducted off the coast of New Hampshire in 
autumn 1994, using a design that conformed with the JeCODUDenda.tio of the NMFS 
scientific review panel. Tbe NEFMC and NMFS agreed to allow the experiment to 
take place in one of the three areas closed to sink am nets, whae the incidental c:atch 
rates of harbor porpoises were known to be Jli&b. Our objective was to conduct a 
definitive experiment that would provide a conclusive test of the effectiveness of lbese 
acoustic alarms. 



Methods 

Experimental Design 

Prior to the initiation of field trials, we conducted an analysis of the statistical 
power required to detect a significant reduction in porpoise mortality using acoustic 
alarms. In this analysis we examined the effects of: (i) variation in the number of 
vessels participating in the experiment; (li) variation in the by-catch rates of harbor 
porpoises using data from previous years; and (ill) various potential reductions in the 
by-catch rate due to the use of acoustic alarms. From this analysis, we concluded 
that with IS participating vessels, we would be able to detect a SO~ reduction in 
porpoise by-catches, given the range of by-catch rates observed in previous years. 
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Fifteen sink gill net fishermen from the coasts of New Hampshire and southern 
Maine agreed to participate in the experimenL Following the ecommendations of the 

· NMFS panel, the fishermen agieed to restrict their gear and fishing practices to 
certain design constraints. AD fishing in the experiment, therefore, was conducted 
with strings of 12 nets tied together, with each aet 300 feet in length, approximately 
12 feet in depth, and with a ·stretched mesh of 6 or 6.S inches. Whenever possible, 
the strings were soaked for 24 hours and JeUieved each day. Fishermen agreed to set 
strings at least 300 feet apart to minimize the potential for any confounding effects 
between control and active gear. In practice, most strings were set in excess of 600 
feet apart. 

The experiment began on October 18 and lasted until December 15 1994. 
Most fishing took place on or near Jeffreys Ledge, off the coast of New Hampshire 
(Fig. 1). Observers were placed on each vessel, and were provided by the M.anomtt 
Observatory under conttact to NMFS. 1be observers were rowed from vessel to 
vessel throughout the COW1Ie of the experiment and collected data on the number of 
porpoises captured, the location, water depth and configuration of each string of nets, 
the duration of soak time, and a series of other observations. Fishermen estimated 
the weight of eacb species of fish caugbt in a string and reported whether or not any 
of the target fish species in a string had been damaged by seal predation. 

Two types. of aJanns were used in the experiment: Both types wae outwardly .... 
identical, but one (active alarm) produced an acoustic alarm and the other (control ::.1 -· 

alarm) was silent. Active devices were equipped with a switch tbat triggered the 
alarm upon complete immersion in salt water. The acoustic cbaracteristics of active 
alarms are described below. Bach alarm was coded with a number that anoWed us to 
track battery life, losses, malfunctions, and the identity of alarms in tbc vicinity of 
porpoise by-catches. 1be codes wae sufficiently cr:yptic that Reither' the fishermen 
nor our colleagues (mcluding several of the P .1.1) were lble to bleak tbem during the 
course of the experiment. 

Alanns were attached to the bead rope of gill net strings in small lobster bait 
bags. The alarms were placed at the end of each string and at each bridle, where 



individual nets were attached to each other. Thus, each string had 13 alarms, each 
placed 300 feet apart. Each string was equipped with either a set of active alarms or 
a set of control alarms, so we refer to 'active strings • and •control strings • 
throughout the remainder of this report. 

s 

The choice of active or control alarms for each string was made with a coin 
toss by the experiment coordinator the day before the string was retrieved and reset. 
Observers carried a new set of dry alarms aboard the vessel each day and replaced tbe 
alarms on strings of nets as they were retrieved. All alarms were changed on a string 
each time it was retrieved. Neither the observers nor the fishermen knew which 
alarms were active or which were controls before the string was set. 

To maintain the double blind feature of the experiment, alarms were tested and 
dried by the coordinator each time they were returned to sbore, to eliminate the 
potential for sporadic triggering of active alarms. Active alarms were triggered when 
fully immersed, usually about 20 to 30 feet behind the boat while the vessel was 
underway and the net was sliding over the stem. Under such conditions, the alarms 
were not audible ftom the vessel. Wet alarms were sometimes still emitting sound as 
they came on board, but the subsequent set of alarms was independent of the prior 
set, so a fishermen could not predict which type of alarm would be attached to the 
next string. The coordinator rotated sets of alarms so that no fishermen would see the 
same set of numbered alarms during any month of the experiment. In addition, the 
high frequency of the alarms (see below) and the noise of the vessel made it 
extremely difficult to hear the alarms during net retrieval·. Thus, fishermen were 

_ unable to differentiate between active and control strings and could not bias the 
location or depths at which the two types of sbings were set. 

Fishermen and observers attempted to retrieve all entangled porpoises; these 
carcasses were brought back to shore and examined in detailed necropsies at the 
NMFS Northe&t ~isheries Science Center, Woods Hole, following the protocol 
described in Nicolas (1993). The stomach contents of these animals were examined 
using the methods of Recchia and Read (1989). 

Design of Alarms 

Alarms were designed to our specifications by the Dukane Coiporation of St. 
Charles, IL. Active alarms emitted a broad-band signal centered at 10 kHz, with a 
source level of 132 dB re 1 micropascal 0 1m. 1bis frequency is well widlin the 

· hearing range of harbor porpoises, which exhibit peak sensitivity from 4 to 40 kHz 
and responses up to 140kHz (Andcnen 1970) and harbor aeals (Mobl, 1968). 1be. 
alarms produced a signal that, on avmge, lasted for 300 ms and was R:peated every 
4 · s. The sound source levels were chosen to be audible at 15. dB above ambient at 
100m (the length of one net) and to drop to ambient levels at 300m. Ambient sound 
levels in the Jeffreys Ledge area are estimated to range from 110-118 dB from 
measurements made over the last two yean by Univ. of New Hampshire Ocean 
Engineering researchers. 
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Immediately after delivery, a random sample of 25 active alarms were tested at 
the Ocean Engineering Facility at the University of New Hampshire. These tests 
included analyses of the waveform, pulse length, inter-pulse interval, and sound 
pressure level vs frequency of the alarms. The beam pattern was alsO examined for a 
single alarm. Several alarms were also tested to monitor changes in sound pressure 
levels vs frequency as the batteries weakened over time. During the experiment, 
active alarms on either side of a porpoise entanglement were tested in the laboratory 
for the same parameters. Testing was performed with an rrc 60SOc hydrophone, an 
lthaco electronic filter (model4113) with a high pass at SOO Hz and 80 tHz low pass, 
and a Nicolet 320 oscilloscope. Analysis of the signals was conducted on a laptop 
computer using WavefonnTM software. · 

A Statistical Model of Porpoise Catches 

In our statistical model of the effect of alarms on porpoise catches, Y11 is the 
number of strings of type i (control or active) and soak timet (1, 2, •.. 6 days) that 
caught at least one porpoise.- Y11 has a binomial distribution with parameters n11 (the 
total number of strings of type i and soak time t) and p, (the probability that a string 
of type i and soak time t catches at least one porpoise). The simplest model for p, is: 

p, = 1 - (1 - pJ' 

This model is appropriate if each day of soak time constitutes an independent trial 
with catch probability Pi· 

In the first part of our analysis we tested the null hypothesis H,;. p..,. -= 
PCifllllTot' that is that the two types of strings bad the same probability of catching at least 
one porpoise each day, against the general alternative hypothesis (H1) that the two 
probabilities were not equal. We performed a likelihood ~o test of H.., in which the 
model was fit by maximized log-1iketihoods under both H, and H1 (Silvey, 1970). 
The test statistic was taken to be minus twice the difference in the maximum log­
likelihoods. Under H,, this quantity has an approximate chi-squared distribution with 
1 degree of freedom. 

We also tested the goodness-of-fit of the model using a parametric bootstrap. 
The parametric bootstrap was used because the i' approximation to the distribution of 
the li.klihood ratio statistic is not adequate in small samples. 1his was only performed 
for control strings, since the number of pmpoise taken in tbe alarm strings was too 
small. The test statistic was the maximized log-likelihood. A toCal of 1,000 data sets 
were simulated from the fitted model. 1be model was then re-fitted to eacli of these 
data sets and the maximum log-litelihood was found. We used the same model and 
analytical procedures to compare the frequency of damage to tbe c::atch caused by seals 
in control and active strings. 
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Results 

Fishing Practices &. Catches 

During the course of the experiment, 421 active strings and 423 control strings 
were set and retrieved. Each of these strings was comprised of 12 nets. Active and 
control strings were set in similar water depths and locations (Fig. 1 and Table 1). 
Both types of strings were fished for varying periods, although mean soak times were 
similar (Table 1). Strings were usually fished for intervals of approximately 24 
hours, so it was possible to categorize the data into soak times of whole days, using 
cut·points of 36, 60, 84, 108, and 132+ hours (Fig. 2). 

Fishing effort, measured by the total numbers of strings bauled per week, 
declined over the murse of the experiment (Fig. 3). Catches of cod declined from 
October to December in both control and active strings, ·but pollock catches rose from 
low levels in October and November to a maximum in December (Fig. 4). 

Control and active strings captured similar quantities of cod (t == -0.43, p = 
0.66) and pollock (t == 0.23, p = 0.82) (Table 2). The catches of other commercial 
species were also similar in active and control strings. There was no significant 
effect of increased soak times on catches of cod and pollock, although both decreased 
with extremely long soak times (Fig. S). We also compared by--catcbes of two 
species of smaller fish that are important harbor porpoise prey (see belDW): silver 
hake Merluccius bilinearis and Atlantic herring Qupetlluuengus (I'able 2). Catches 
of silver hake were similar in control and active strings (t = -1.80, p == 0.08). 
Hening were captured only infrequendy (n == 46 hauls), but 6.5 times IDOI'e bcning 
(in pounds) were caught in control strings than active strings (:il = 23.34, p = 0.01). 

Seals caused damage to the fish catcb with similar frequency in both control 
and active strings (fable 2). The estimated probability of damage per day caused by 
seals in active strings was 0.156 and the probability of damage in control strings was 
0.163; these two values were not significanay different (:il = 0.13, p = 0.722)~ 1be 
goodness.af-fit test indicated that the simple model, in which each day of soak time 
constituted an independent trial with n:spect to the probability of seal damage, could 
not be rejected (maximum log-likelihood = -20.64, p -= 0. T/6) (Fig. 6). 'lbe 
frequency of damage to target species caused by seals remained at low leVels for most 
of the experiment, but increased sharply in the last week·of fishing (Fig. 1). 

Porpoise Catches 

Two harbor porpoises were captured in active strinJs and 25 were taken in 
control strings (fable 1). In six control strings, two potpOises were caught in the 
same string; in all other cases only a single porpoise was taken. Most pOipOises (19) 
were taken in the first three weeks of the experiment, llthough the last animal was 
taken on 13 December. H.a!bor seals (PhociJ vitulina) wete the only other marine 
mammal captured; 2 seals were taken in active strings and a single seal was caught in 
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a control string. 

The maximum likelihood estimate of p~ , the probability ofcapturing at 
least one porpoise in a control string, was 0.02S. The corresponding estimate for 
ptldve was 0.0027. These two values were significantly different <X' -= 15.01, p -= 
0.0001), indicating that the probability of capturing a porpoise was greater in control 
than in active strings. The maximized log-likelihood was equal to -12.37. Of the 
1,000 maximum log-likelihoods fitted, 515 were smaller than -12.37, so the estimated 
significance level was 0.515. Thus, the simple model could not be rejected, and we 
have no evidence for anything other than a simple effect of increasing soak time on 
the probability of capturing a porpoise. 

Porpoises were captured uniformly in control strings (Fig. 8), with no 
tendency for entanglements to occur in nets at either the middle or end of a string (p 
= 0.26). The two porpoises taken in active strings were both taken in tbe fourth net. 
Porpoises were also captured randomly with iespect to their placement within nets in 
control strings (Fig. 9); entanglements did not occur near the bridles which attach me 
net to another (p = 0.69). One of the two porpoises Iaten in active strings was 
entangled in the middle· of a net (float number 26 of SO); the location of the other 
porpoise was not recorded. 

Fishermen and observers retrieved 19 of the 27 porpoises taken during the 
course of the experiment. The other eight carcasses either dropped frcm the net (4) 
or were discarded (4) due to rough seas and/or a lack of space ooboard the vessel • 

. Of the 19 porpoises examined at necropsy, 14 were males, 11 of which were sexually 
mature based on their size and the state of testis development. All 5 females were 
immature. Two specimens were judged .to be calves, based on their small size and 
the incomplete eruption of their tr.dh. Both porpoises taken in active strings were 
adult males. 

Seventeen of the 19 pmpoises had food mnains in their itomachs. 1be mean 
mass of forestomach contents was 230 g (SD 284 g). At least 1 f prey species were 
identified, but the two with the highest frequency of occurence were Atlantic herring 
(14 stomachs) and silver hake (10 stomachs). Tbe presence of intact fish, flesh and 
bones, particularly from herring, indicated that many porpoises had been feeding just 
prior to entanglement. One porpoise taken in an active string bad herring flesh and 
bones in its stomach and the other bad bones and otoliths from six prey species. 1be 
porpoises were not taking codt pollock, or other poundfish from the nets; DtOst prey 
items were considerably smaller tban these target species. 1be stomach of one 
porpoise, taken in a string soabd for 90 hours, contained the JaDains of a hagfish 
(Myxine glulinosa), known to scavenge 01'1 fish captured in em nets. 

Alarm Signals 

Pulse length and intervils were consistent among all the alarms tested. 1be 
waveform of the pulse was variable and the sound ptaSute level (SPL) vs frequency 



characteristics were highly variable. The SPLat 10kHz varied from 105 to 139 dB 
(re 1 micropascal) and each alarm had a wide range of harmonic energy peaks at 
approximately 10kHz intervals to 80kHz, the upper limit of our reairding system. 
In many cases, the SPL's of the harmonic energy peaks between 40 and SO kHz 
ranged from 100 to ISO dB. Examples of the variability between alarms with fresh 
batteries are given in Fig. 10. As battery power decreased, the SPLs decreased 
slightly and the fundamental frequency declined by approximately 4kHz (Fig. 11). 
The beam pattern for an average alarm is shown in Figure 12. 

Discussion 

The results of this experiment demonstrate that acOustic alanns Rduced the 
incidental catch of harbor pOipOises in sink gill nets. The number of porpoises taken 
in strings with active alanns was approximately one order of magnitude less than the 
number Jdlled in control strings. We have no reason to believe that the experimental 
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· protocol was compromised in any way; the outcome of the experiment reflects a true 
reduction in the porpoise catch associated with the use of alanns. 1be use of alarms 
caused no adverse effects on either targeted commercial fish catches or the frequency 
of damage to the catch caused by seal predation. Thus, the use of acoustic alarms 
appears to hold considerable promise as a mitigation measpre to Rduce the number of 
harbor porpoises killed in sink gi1l Dets in the Gulf of Maine. 

There are, however, several caveats regarding the application of these results. 
First, we do not understand why the alarms worked so wdl, because we know very 
little of the response of lwbor pmpoises to either gill nets or underwater sound. 1be 
interactions between porpoises, tbeir prey, gill nets, and alarms is complex and needs 
further study (see below). This means that our ability to predict the effect of changes 
in the design or use of acoustic alarms in the Gulf of Ma1ne is limited. 

In addition, we do not yet know whether porpoises will habituate to the 
presence of alarms, thus reducing tbeir efficiency over time. Our experiment was 
conducted over a short period of two months, in an area where porpoises pass through 
on their southerly autumn migration. It is possible that repeated exposure over long 
periods may reduce the effectiveness of alarms as a means of warning porpoises of 
the presence of gill nets. 

...J _:·· 

Finally, the results of this experiment should not be extnpolated to other 
porpoise or dolphin species. Our RSults indicate that alarms are effective in n:ducing 
incidental catches of harbor porpoises in the Gulf of Maine; they 111111 be wOrth testing 
for other conflicts between odontoc:ctes and &ill nets. 1be dynamics of tbcse 
conflicts, including the method of entanglement, and bearing capabilities, IOCial 
structure, feeding ecology, and JOCial bdlavior of the animal, lbould be evaluated 
fully before field tests of alarms are considered. 1be causes and mechanisms of 
entanglement are extremely varied and will likely .require a divenc let of mlutions 
(Perrin et al. 1994), many of wbicb may be simpler and Jess expensive tban the use of 
acoustic alarms. Assessment of the effectiveness of alarms in other situations will 



require field tests comparable to those described here, with a suitable experimental 
design and rigorous controls to ensure the adequacy of the test. These large-~e 
field trials are expensive and time-consuming and should not be entered into lightly. 
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As noted above, we do not understand why the use of alarms produced such a 
dramatic reduction in porpoise catches. 1he most parsimonious explanation is that · 
porpoises responded directly to the sound produced by these devices, associated the 
sound with the presence of nets, and were less likely to become entangled as a result. 
It is also possible that the reduction in porpoise catches was an indirect effect, 
mediated through the behavior of their prey (see belQW). If the effect was clirect, we 
suggest that the variation in the signals produced by the alarms may have been an 
important factor in their success. This variation was an unplanned and unexpected 
component of the experiment. It is conceivable, given that the auditory range of 
harbor porpoises reaches up to 130-140 kHz (Andersen 1970), that the porpoises 
detected and responded to high-frequency harmonic components of Qle alarm signal. 
It is also possible that the combined broadband transmission of Dllld across a wide 
range of frequencies was the ef(ective feature of the alarms. In addition, the acoustic 
features of the alarms varied over the battery life of the devices, providing an 
additional source of variation. F.inaJly, the experimental .randomization of control and 
active strings ensured that different suites of signals were placed in different locations 
each day. Taken together, therefore, these disparate sources of variation ensured that 
porpoises were exposed to a highly variable suite of acoustic signals that were 
associated with the presence of gill nets during the experiment. 

Studies of porpoises in a controlled setting lend suppon to the concept that 
variation in sound production may be effective in alerting porpoises to the ~ of 
.nets. Kastelein et al. (1995) monitored the responses of two captive halbor porpoises 
to two alanns, both with a fundamental frequency of 2.S kHz and source levels of 15 
to 119 dB re 1 micropascal. 1he harmonic components of the two alarms were very 
different. The two porpoises reacted strongly and adversely to one alarm which bad a 
grear deal of energy in the harmonics. In contrast. the porpoises approached and 
investigated the other alarm, which emitted little energy above the fundamental 
frequency. 

Although only S.55 of the hauls caught herring, tbe Jeduction in porpoise 
catches in active strings may have been partly affected by the behavior of herring, the 
primary prey of ha!bor porpoises in the Gulf of Maine (Recchia and Read 1989). 
Atlantic herring were the only fish species to show a siP.ificant diffcrenc:e in. catch 
rate between active and control slrings, with fewer herring taken in strings with active 
alarms. Clupeoid fishes have an unusual capa.ci.ty for high-fiequcncy hearing 
(Dunning et al. 1992; Nestler et al. 1992), due to their unique auditory morphology 
(Popper and Platt 1979). Herring are ~ensitive to fn:quencies up to 10 kHz (Enger 
1967; Schwarz and Greer 1984), the fundamental fiequcncy of the alarms used in this 
experiment. It ·is possible, therefore, that the herring reacted to the alarms by 
avoiding the nets, thus reducing the potential for porpoises to become entangled while 
attempting to capture prey. 1be analysis of stomach contents of entangled porpoises 
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indicates that the animals were actively feeding on hening just prior to entanglement. 
Herring is the primary prey of harbor porpoises throughout the Gulf o.f Maine, so the 
reduction in porpoise catches due to the use of alarms demonstrated in this experiment 
should hold throughout this ;uu, even if the effect is mediated through this predator· 
prey interaction. Few other fishes have the capacity to bear at sucb high frequencies, 
however, so alarms might not be as effective if porpoises are foraging on other fishes 
in the vicinity of gill nets. · 

It is clear that considerable research is required before we understand the 
mechanism or mechanisms responsible for the reduction in porpoise catches brought 
about by the use of acoustic alarms. Experiments conducted under controlled 
conditions, such as those performed by Kastelein et al. (1995) should be conducted to 
determine the dynamics of interaction between porpoises, their prey, alarms and gill 
nets. In such settings, it is possible to test hypotheses about the reaction of porpoises 
and herring to alarms and the potential for entanglement when predaton are foraging 
on prey in the vicinity of nets. It Would alsO be invaluable to make Observations of 
the behavior of wild porpoises foraging around gill nets. To date, logistical 
difficulties have prevented researchers from making such observations, but they are 
critical if we are to fully understand the reasons porpoises become entangled in these 
nets so frequently. 

The rich data base compiled during the course of the experiment suggests 
another simple means of reducing the incidental catch of harbor porpoises in the Gulf 
of Maine, in addition to the use of acoustic alarms. Fish catcbes do not increase with 
increased soak time and, in fact, decrease dramatically with soak times of more than 
five days (Fig. 5). The probability of catching a pmpoise increases each day a lbing 
is left in the water. For example, porpoises were captured in three of ICVC'a control 
strings that were soaked for more than five days. 1bus, strings with very long soak 
times have a high probability of catching a porpoise, but yield small c:atcbes, which 
are often of poor quality. Reducing the iDcidence of these extremely long soak times 
would decrease the. number of porpoises taken, without affecting the economic return 
from the fishery. 

Our results indicate tbat acoustic alarms will be effective in Rlducing the 
incidental catch of harbor porpoises in the sink gill Det fishery of the Gulf of Maine. 
To ensure this reduction is as effective as possible, we RCOD'Imend dJat alarms be 
used in conjunction with existing area closures. Fishermen who usc alarms and agree 
to carry observers should be allowed to fish within dosed areas and those who do not 
should be excluded and required to fish elsewhere. 1be closures sbould be Cxpanded 
in both space and time to minimize the incidental catch of porpoises in Dets tbat are 
not equipped with alanns. Monitoring should c:ootinue through the elisting NMFS 
observer program, which will provide an ongoing test of the effectiveness of alarms 
and a means of detecting any effects of habituation or changes in aea1 predation over 
time. Compliance with the use of alarms can be monitored either at dockside or in 
routine enforcement at sea. 



A final issue is the manufacturing standards that will be required for alarm 
devices. In the absence of better infonnation, we provisionally recommend that 
alarms be built to specifications comparable to hose that proved effective in this 
experiment. These standards should include a fundamental 10 kHz pulse with a SPL 
of 130 dB re 1 micropascal, with an interpulse period of 4 seconds. Although we 
believe that harmonics may have contributed to the success of aJarms in the 
experiment, we recommend that the sound pressure levels of the harmonics be better 
controlled and limited to 130 dB reI micropascal. Finally, fishermen will need low­
maintenance alarms if they are to be effective. 1bel:efore, we recommend that a 
minimum standard of 3 months of underwater life be nqui.red for commercial alarms. 

These recommendations should be considered provisional for the following 
reasons. As additional infonnation on the Raetion of baJbor porpoises to various 
sound frequencies and source levels is obtained, it may be possible to refine alarm 
signals. If habituation proves to be a problem, it may be necessary to tty alternative 
frequencies or signal types in the future. Likewise, if seals in the Gulf of Maine 
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learn to associate alarm signals with the presence of net-aught fish, it may be 
possible to shift the frequencies of alarms to levels that are out of the hearing range of 
these animals. 
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Table 1. Summary data from an acoustic alarm experiment conducted near Jeffreys 
Ledge, Gulf of Maine between October- December, 1994. 

Net Type Number of Number of Strings With Mean Mean Soak 
Strings Po !pOises Porpoises Depth (m) Time (h) 

Active 421 2 2 70.8 41.3 

Control 423 25 19 71.7 40.9 
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Table 2. Mean fish catches (kg) per string from an acoustic alarm experiment ~) 

conducted near Jeffreys Ledge, Gulf of Maine between October- December, 1994. 

Net Type Cod Pollock Silver Hake. He:ning Nets With 
Seal Damage 
(J,) 

Active 59.2 13.2 2.77 0.29 24.7 

Control 61.0 12.9 3.57 1.89 24.6 

--
..J--
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FigUre Legends 

Fig. 1. The location of sink gill net retrievals off the coast of New Hampshire, 
October-December 1994. Gill net strings were equipped with active acoustic alarms 
(upper plot) or control alarms (lower plot). The 50-fathom isobath is indicated with a 
shaded line. Strings in which porpoises were captured are indicated with a cross. 

Fig. 2. Frequency distributions of soak times for sink gill nets with active acoustic 
_. alarms (upper plot) or control alarms (lower plot). · 

Fig. 3. Weekly summary of fishing effort (number of strings fished) for sink gill nets 
with active acoustic alarms (filled squares) or control alarms (open squares), October 
IS to December lS, 1994. 

Fig. 4. Weekly cod and pollock catches for sink gill nets with active acoustic alanns 
(filled symbols) or control alarms (open symbols). 

Fig. S. Variation in catches of cod with increasing soak time for sink gill nets with 
active acoustic alarms (filled symbols) or control alarms (open symbols). 

Fig. 6. Variation in frequency of damage to fish catch caused by seals with 
increasing soak time for sink gill nets with active acoustic alarms (filled symbols) or 
control alarms (open symbols). 

Fig. 7. Weekly summary of frequency of damage to fish cat.cb caused by seals in 
sink gill nets with active acoustic alarms (filled symbols) or control alarms (open 
symbols). 

Fig. 8. Location of entanglement within strings for harbor porpoises killed in sink 
gill nets with active acoustic alarms or control alarms. 'Ibe enqnglement location of 
one porpoise taken in a net equipped with control alarms was not n:amled. 

Fig. 9. Location of entanglement within nets for harbor porpoises ldlled in sink gill 
nets with active acoustic alarms or control alarms. 1be entanglement location of one 
porpoise taken in a net equipped with active alarms was DOt recorded. 

Fig. 10. Variation in sound pressure level and frequency cbaractaistics of 4 
randomly selected acoustic alarms tested at full battery strength. 

Fig. 11. Changes in sound pressure level and frequency charactaistics of 3 mndomly 
selected acoustic alarms with decreasing battery strength. 

Fig. 12. Sound ttansmission beam patterns for the e:xperimental alarms. 
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Figure 1. Locations of sink-gillnet retrievals, Oct. -Dee., 1994. 



Frequency Distribution of Soak Time for Active Strings 
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Figure 2. Frequency distributions of soak tfaes for &illnets in the ezpert.ent. 
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Figure 3. Fishing effort by week. 
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Figure 4 Fish catches by week. 
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Figure 5. Variation in cod catch vs. soak time for sink gillnets. 
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Figure 6. Variation in seal damage vs. soak time in sink gillnets. 
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Figure 7. Weekly summary of seal damage in sink gillnets during expert.ent. 
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Figure 8. Location of harbor porpoise entanglements vitbin expertaental strings. 
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Figure 9. Location of harbor porpoise entanglements within experimental nets. 
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Figure 10. Variation in sound pressure levels and frequency characteristics 
of 4 randomly selected experimental alarms at full battery strength. 
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Figure 11. Changes in so~nd pressure levels and frequency characteristics 
of three randomly selected alarms with decreasing battery strength. 
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Figure 12. Sound transmission beam pattern of experimental alarms. 




