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1.0 Introduction 

Amendment #5 to the New England Fishery Management Council's Northeast 
Multispecies Fishery Management Plan (FMP) became effective in March, 1994. In 
addition to implementing conservation measures to eliminate the overfished 
condition of several multispedes finfish stocks, one of the principal management 
objectives was to reduce the bycatch of harbor porpoise in the Gulf of Maine sink 
gillnet fishery to a level not to exceed 2 percent of the population, based on the best 
estimates of abundance and bycatch. This was to be accomplished over a period of four 
years. Amendment #5 included a framework that allowed the Council to adjust 
management measures in a more timely manner than the amendment process. The 
Council's intent was to revise those measures as needed to accomplish annual 
reductions in the porpoise bycatch. 

The first adjustment, implemented through Framework 4 to the Multispedes 
Plan, occurred in 1994 and included thirty-day closures for areas defined as 
Massachusetts Bay, Mid-coast and the adjacent Jeffreys Ledge Area and the Northeast. 
The removal of all sink gillnets was required in the defined areas. 

Framework 12, implemented in November, 1995, expanded the size of the Mid
coast Closure Area to include the Jeffreys Ledge or "Z-band" west of 69° 30W, but 
excluded an area defined as Tillies Bank (see Mid-coast Closure Area map, Appendix 
1). The action also extended the duration of the closure, initially November 1-30, 
through November and December, 1995. The area was dosed to fishing with sink 
gillnets during that two month period. 

Framework 14 is proposed to accomplish further reductions in the porpoise 
bycatch by implementing a spring closure in the Mid-coast and Jeffreys Ledge (or Z
band) Areas west of 69°30' from March 25 through April 25 inclusive; As in 
Framework 12, Tillies Bank would be exempt from this closure. In addition, the 
Council requested that the National Marine Fisheries Service (NMFS) Regional 
Director investigate additional fishing opportunities in this closure area by 
considering experimental work on the use of pingers to mitigate the harbor porpoise 
by catch. 

The Council also proposes to close an area south of Cape Cod, defined by a 
boundary extending from the Massachusetts shore south along 70°30W, west on 
40°40'N and north on 71 °45'W to the Rhode Island coast, from March 1 through 
March 30 to all sink gillnet gear. This proposed action includes the same request 
request as above, that the NMFS Regional Director investigate additional fishing 
opportunities by considering experimental work on the use of pingers to reduce the 
harbor porpoise bycatch. 



2.0 Purpose and Need 

2.1 Background 

The 1988 amendments to the Marine Mammal Protection Act (MMPA) classified 
the Gulf of Maine multispecies sink gillnet fishery as Category I, a classification which 
denotes fisheries with "frequent incidental takes of marine mammals." Accordingly, 
the sink gillnet fleet has been subject to observer coverage through the Northeast 
Fisheries Science Center (NEFSC} Sea Sampling Observer Program since 1989. 

Annual estimates of porpoise bycatch reflect seasonal distribution of the species 
and of sink gillnet fishing effort. Estimated annual bycatch (CV in parentheses} is as 
follows: 2,900 in 1990 (0.32); 2,000 in 1991 (0.35); 1,200 in 1992 (0.21}; and 1,400 in 1993 
(0.18}. The bycatch in the northern Gulf of Maine occurs between June and September. 
In the southern Gulf of Maine bycatch takes place from January to May and again 
during September through December. 

The most recent scientific information on marine mammal stock assessments 
(NOAA Technical Memorandum NMF5-SEFSC-363, U.S. Atlantic and Gulf of Mexico 
Marine Mammal Stock Assessments) states a minimum population estimate for 
porpoises in the Gulf of Maine/Bay of Fundy of 40,297 animals based on abundance 
surveys completed in 1991 and 1992. There is not sufficient information to determine 
population trends, although the NEFSC has recently completed a third survey and the 
results are anticipated very soon. 

Estimates of potential population growth rates have ranged from 10% per year, 
based on a modified human survival model, to 4% annually. A National Marine 
Fisheries Service-appointed team of independent scientists and representatives from 
the fishing industry, convened as a Scientific Review Group in 1994, assumed a value 
of 0.04 as the maximum net productivity rate based on theoretical calculations 
showing that cetacean populations may not generally grow at rates much greater than 
4% given the constraints of their reproductive life history. 

In 1994, the Council agreed to develop a management strategy to reduce porpoise 
mortality by integrating a plan with fishery management measures. In Framework 4 
to the Multispecies Plan, it adopted a four year phased-in time/ area closure program 
designed to meet the objective of reducing the bycatch to a level not to exceed 2% of 
the population based on estimates of abundance and bycatch. This objective assumes a 
recruitment rate of approximately 4% and a conservative fisheries bycatch level that 
should not exceed SO percent of the recruitment rate for marine mammals. 

Several important caveats modified the Amendment #5 objective. The Council 
acknowledged that the porpoise bycatch in the Gulf of Maine sink gillnet fleet should 
not exceed the two percent ceiling by the end of the fourth year of the program, and 
further, should be maintained at a point below that level. This modification was 
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added chiefly because the same stock of porpoises ranges seasonally from the southern 
Bay of Fundy to North Carolina and animals are taken incidentally in fisheries in 
both the mid-Atlantic region and in Canada. A two percent bycatch goal for the Gulf 
of Maine fishery alone would ignore these other sources of mortality. 

The most recent information for Canada indicates the total bycatch estimate for the 
1993 summer period was between 222 and 424 porpoise in the western Bay of Fundy 
near Grand Manan Island. The 1994 estimate was between 80 and 120 animals. 
Although evidence~from stranded animals and observer coverage indicates porpoise 
incidental takes in some mid-Atlantic coastal net fisheries, bycatch estimates are not 
yet available for that region. 

The Framework 4 program called for a 20% reduction in the porpoise bycatch in 
the Gulf of Maine sink gillnet fishery for 1994. To monitor progress toward its bycatch 
reduction goals, the Council appointed a Harbor Porpoise Review Team (HPRT). The 
team was charged with evaluating the effectiveness of the Council's mitigation · 
measures and, if necessary, recommending changes at least annually, based on the 
Framework 4 goals outlined below. 

Although timing and areas were not defined for years other than 1994 in 
Framework 4, the goal of the program was to achieve a 60% reduction in the bycatch 
from current levels (using the available data prior to 1994) over a three-year period. In 

. addition to the 20% target in year one of the plan, the Council adopted a target of an 
additional 20% for both years two and three. For example, 20o/o of 1,300 (an average of 
the two most recent years for which bycatch estimates are available) is 260 animals. 
Therefore, the year one (1994-1995) target was 1,040. The year two (1995-1996) and three 
(1996-1997) targets are 780 and 520, respectively. 

. . 

The 1997 target was held in abeyance in consideration of targets not met in any 
given year. For example, if the 20% target was not met in any of the first three years, 
the program allowed some portion of the overage to be added to the target for the next 
year or allowed deferment until year four of the program. The Council stipulated, 
however, thafthe fourth year target should not exceed 20 percent of the total 
reductions required to ensure annual progress toward its goals. 

Additionally, the fourth year target was not specified in early 1994 because of 
anticipated MMP A requirements (the Act was reauthorized later in 1994) that would, 
and subsequently have, affected the Council's actions. As amended, the MMP A now 
requires the ~development, review and implementation of Take Reduction Plans for 
strategic stocks (of whi~ harbor porpoise is one) in about 12 months from the present 
time (see 11/9/95 memorandum, Appendix V). 

Although it has not yet been finalized, Amendment #7 to the Multispedes Plan 
will include a revised objective for harbor porpoise that reflects the changes required 
by the reauthorization. At its December, 1995 meeting, the Council approved the 
following for inclusion in the draft amendment: 
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to reduce proportionately, consistent with the Magnuson Fishery Conservation 
and Management Act and the Marine Mammal Protection Act guidelines, the 
incidental mortality and serious injury of harbor porpoise in the Gulf of Maine 
sink gillnet fishery to the potential biological removal (PBR) level identified for 
this stock through the process described in section 117 of the MMP A by April1, 
1997, the date required for compliance with section 118(f)(5)(A) of the MMPA. 

The MMP A goal for harbor porpoise is very similar to the one that has adopted by 
the Council, to reduce the bycatch to levels that are less than the potential biological 
removal level (PBR) specified for the stock. The date for compliance with the PBR 
figure for the Gulf of Maine harbor porpoise is identified in the MMPA as April 1, 
1997. Based on current population and life history information, the PBR is 403 
animals for Gulf of Maine porpoise. 

The Council's language reflects concern about further restrictions on the Gulf of 
Maine sink gillnet fleet because of porpoise mortality in other regions. The bycatch 
that occurs in the mid-Atlantic and Canadian fishenes has impacts on the same stock 
of animals found in New England waters. To date, it is unclear how this situation will 
be resolved relative to the PBR. The Council, as well as the fishermen who are 
affected already by take reduction measures, urges a resolution that does not hold the 
Gulf of Maine fleet accountable for uncontrolled mortalities in these other areas. 

2.2 Need for Adjustment 

The time/ area closures for Framework 4 were based on a Northeast Fisheries 
Science Center (NEFSC) analysis of harbor porpoise bycatch using the NMFS 
weighout database and sea sampling program, information on the distribution of sink 
gillnet activity and the seasonal and spatial distribution of harbor porpoise in the Gulf 
of Maine. The Gulf of Maine was divided into three areas: the Northeast (from 
Penobscot Bay to Eastport, Maine), Mid-coast (from Cape Ann to Penobscot Bay) and 
Massachusetts Bay (from Cape Cod to Cape Ann) (see map, Framework Adjustment 4 
to the Northeast Multispecies Fishery Management Plan, Appendix V). Framework 4 
established 3Q-day closures for each of these areas which corresponded to periods 
when porpoise bycatch would most likely occur. 

As stated earlier, Framework 12 extended both the timing and size of the Mid-coast 
Area closure area by incorporating the Jeffreys Ledge Band east of 69°30' and adding 
the month of December. This action was based on 1995 biological analyses provided by 
the NEFSC and the recommendations of the HPRT which was asked to evaluate the 
effectiveness of the first-year closures. The HPRT concurred with the NEFSC 
statement that a higher kill rate observed in fall, 1994 may have raised the total 
annual bycatch in the U.S. fishery by about 50-60% relative to the bycatch in 1991-1993. 

The HPRT offered several recommendations that relate to the framework now 
under consideration: 
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a) The time and area closures, as currently configured, are neither large enough nor 
long enough to achieve the Council's bycatch reduction goals. The group agreed that 
the first year goals were not met and that the porpoise bycatch was very likely higher 
in 1994 than in 1993. The HPRT was unable to evaluate the degree of effectiveness of 
the individual closures chiefly due to the lack of data on the fine-scale spatial 
distribution of fishing effort. 

b) There is substantial between-year variability in the timing of peak bycatch, with less 
variation in the areas in which bycatch occurs. In any given year, the inter-annual 
variability could exceed the Council's 20% reduction goal. This may explain the 1994 
results. The advice of the HPRT, therefore, was to expand the timing of the closures to 
achieve bycatch reductions, and secondarily, to expand areas spatially to include 
locations which have historically accounted for bycatch, but were not included in the 
first year closures. 

c) For the Mid-coast Area in 1996, the HPRT recommended the Council adjust and 
expand the time frame of the closure as indicated by further analyses and define an 
area in which fishing activity would be allowed if nets were deployed with pingers. 
Because the Mid-coast accounts for a large share of the porpoise bycatch, the HPRT 
suggested pinger use for the Jeffreys Ledge Band or other limited area in which studies 
could be conducted to answer questions about habituation and exclusion of animals, 
but in a manner that would not jeopardize the Council's bycatch reduction goals. 

d) For the Mass Bay Area, the HPRT recommended the Council adjust the time frame 
as indicated by more refined analyses of the data and allow gillnet vessels to fish 
within the entire closure area if nets are outfitted with pingers and deployed 
according to defined protocols. This closure would allow an evaluation of operational 
characteristics of acoustic devices in a commercial fisheries environment. This 
recommendation is, in part, based on the low bycatch rates for this area (i.e. if pingers 
do not perform according to expectations and more porpoises are caught, the impact 
on total bycatch should be relatively small.) 

e) The recommendation was to request a more detailed analysis of the area south of 
Cape Cod to determine the possible need for a closure. 

Based on these recommendations (see 9/25/95 memorandum, Appendix V) and 
the most recent NEFSC analyses discussed at a meeting of its Marine Mammal 
Committee, the Council proposes implementation of a spring closure in the Mid
coast Area and establishment of an additional closure area in southern New England. 
This action is necessary in order to make further progress toward the bycatch 
reduction goals for year two (1995-1996) of the program. The target adopted by the 
Council was a 40%-'l'eduction in the bycatch or approximately 780 animals. Because of 
the increase in bycatch in the Mid-coast region, preliminary estimates for 1994 indicate 
the incidental take of harbor porpoise is still upwards of 1,500 animals. 
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2.3 Need for a Final Rule 

The Council requests publication of these management measures as a final rule 
after considering the required factors stipulated under Framework Adjustments to 
Management Measures in the Northeast Multispecies FMP, 59 CFR Section 651.40., 
and has provided supporting analyses for each factor considered. The Council has 
taken into account information, views and comments at a meeting of its Marine 
Mammal Committee held in Saugus, Massachusetts on November 28, 1995, at an 
informal meeting between Council staff and southern New England gillnet 
fishermen in Tiverton, Rhode Island on December 7, 1995 and at a full Council 
meeting held in Danvers, Massachusetts on December 13, 1995. A decision on 
whether to finalize this framework adjustment took place at the January 25, 1996 
Council meeting in Danvers. 

Considering the need for further resource protection as indicated by the disparity 
between the Council's goals and estimates of bycatch, this recent effort to mitigate the 
incidental take of porpoise should be initiated as soon as possible. The Council 
requests waiver of the proposed rule and additional comment period and publication 
of the proposed management measures as a final rule. 

3.0 Proposed Action and Rationale 

The following action is proposed under the framework for abbreviated · 
rulemaking procedure established by Amendment #5 to the Northeast Multispecies 
FMP. The framework adjustment was initiated at the December 13, 1995 Council 
meeting in Danvers, Massachusetts. The final meeting was held on January 25, 1996. 

To reduce the bycatch of harbor porpoise in the Gulf of Maine sink gillnet fishery, 
the Council recommends initiation of a framework adjustment to close the Mid-coast 
Area (as modified by Framework Adjustment 12 to the Multispecies FMP to include 
the Jeffreys Ledge Band west of 69°30') from March 25 through April 25 inclusive; the 
area known as Tillies Bank, also described in Framework 12, shall be exempt from this 
closure. During this period the area would be closed to fishing with sink gillnets. 

For the same purpose, the Council also recommends closure of an area to sink 
gillnets south of Cape Cod (referred to from this point as the Southern New England 
Closure Area) from March 1 through March 30. The boundary extends from the 
Massachusetts shore south along 70°30'W, west on 40°40'N and north on 71 °45'W to 
the Rhode Island coast. 

In 1994, it was estimated that reductions of 20 to 40 percent might be realized in the 
first year of the closure program if the boundaries discussed in the initial NEFSC 
analysis (see Framework 4 submission document, Biological Impact Analyses, 
Appendix lli) were used in conjunction with 30-day closures for each area. The 
Council's modifications to those boundaries altered the estimates of bycatch 
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reductions to an unknown degree because of the potential displacement of gillnet 
fishing effort to open areas where porpoise would still be subject to entanglement. 
Analyses completed in 1995 for the period 1990 through 1994 considered bycatch rates 
by area, chiefly because of the absence of 1994 port sampling information. That data 
was used previously to calculate the fine-scale distribution of gillnet fishing effort and 
allowed stratification of the bycatch by area. At this time, therefore, estimates of the 
percentage of reductions potentially achieved in the various closed areas are not 
available. 

The re-analysis of the 1990-1994 bycatch data did allow the Council to make some 
judgments on the basis of rates. That information indicated the targets were not met, 
particularly in the Mid-coast and Jeffreys Ledge Areas. Analysis suggested a threefold 
increase in this area in the fall, a situation which has obvious impacts on the overall 
numbers of animals taken in the gillnet fishery. Compounding a situation in which 
the bycatch has likely exceeded target levels is the fact that porpoise takes have been 
well-documented in late March, April and May in the Mid-coast region. Prior to this 
proposal, there have been have been no closures during this period to reduce 
entanglement as animals move northward into the northern Gulf of Maine and the 
Bay of Fundy. 

Within the Jeffreys Ledge Band, the area east of 69°30'W was again excluded from 
the closure based on historic low levels of sink gillnet activity. This region and Tillies 
Bank (excluded from management by this action as well as Framework 12) will be 
monitored to determine whether displaced gillnet activity, if it occurs, results in 
increased porpoise takes. 

The proposed Southern New England Closure is based on sea sampling in 1993 
and 1994. While it was assumed that takes there were infrequent, recent information 
indicates that bycatch rates are somewhat higher than in Mass Bay where a closure 
was implemented in 1995. The question of whether a closure was necessary was raised 
during HPRT discussions and prompted that group to recommended more detailed 
analytical work. The boundaries defined for the area in this framework enclose most 
of sampled effort and require the removal of nets during the thirty-day period 
accounting for the highest level of takes. This action should ensure a significant 
reduction in the bycatch in that region. Because of the occurrence of porpoise takes in 
April, ht"'i,•ever, the Council may modify this action in the future based on more 
information. 

The Mass Bay gillnet fishery accounts for approximately 4% to 5% of the total Gulf 
of Maine porpoise bycatch and is closed from March 1 to March 30. The pattern and 
level of bycatch in 1994 was not very different from previous years - sporadic during 
February and March and highly variable in January and April. The Council 
recommends no change to this closure. An expansion of time or area would be 
disproportionate in relation to the level of takes relative to the other areas. Mass Bay 
was closed initially in 1995 and will be closed during the month of March each year. 
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4.0 Alternatives to the Proposed Action 

4.1 No Action- spring closure in Mass Bay only 

The time and area closure restrictions described in Framework Adjustments 4 
and 12 to the Multispecies Plan apply to sink gillnets for each fishing year unless 
modified by the Council. Without further action, the Mass Bay Area will continue to 
be closed to fishing with sink gillnet gear from March 1 through March 30. The 
Southern New England Area, a region in which porpoise bycatch rates are higher 
than Mass Bay, will remain open. The Mid-coast and Jeffreys Ledge Areas have the 
highest bycatch rates of all of the regions during the January through May period, and 
also would be open to fishing with sink gillnets throughout the spring months. 

4.2 Other Alternatives 

The Marine Mammal Committee discussed the necessity of modifying the Mass 
Bay Area. Bycatch rates were consistently low over the period 1990 through 1994 and 
the area accounts for a small percent of the porpoise takes relative to all other areas 
except Southern New England. Rates were highest between February 19 and April 28 
and exhibited no discernible pattern that might offer a basis for modification of the 
closure. The committee determined that a change to the current measure was not 
warranted. 

5.0 Environmental Assessment 

5.1 Purpose and Need for the Proposed Action 

See Section 2.0 of this document. 

5.2 Description of Proposed and Alternative Actions 

See Section 3.0 and 4.0 of this document. 

5.3 Description of the Physical Environment 

Habitat: See Volume I, Final Environmental Impact Statement {FSEIS) for 
Amendment #5 to the Northeast Multispecies FMP, Section E.6.2, page 105 for a 
description of the Gulf of Maine. 

5.4 Description of the Biological Environment 

Marine Mammals and Endangered Species: See Volume I, FSEIS for Amendment 
#5 to the Northeast Multispecies FMP, Section E.6.3, pages 167-168 for a listing of 
affected species and the associated National Marine Fisheries Service {NMFS) 
Biological Opinion issued on November 30, 1993. 
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5.5 Description of the Human Environment 

Gillnet Fishery: See Volume I, FSEIS for Amendment #5 to the Northeast 
Multispecies FMP, Section E.6.4, pages 176-177 for a description of the New England 
fleet. 

Social and Cui tural Aspects: See Volume I, FSEIS for Amendment #5 to the 
Northeast Multispedes FMP, Section E.6.4.3. 

5.6 Biological Impacts 

Impacts of the Proposed Action on Endangered Species: The Council discussed the 
biological impacts of Amendment #5, as reported in Section E.7.1 of the FSEIS, pages 
310-322. NMFS also issued a Biological Opinion to the Council on November 30, 1993, 
in accordance with Section 7(a)(2) of the Endangered Species Act. NMFS concluded 
that existing fishing activities and related Amendment #5 management measures 
were not likely to jeopardize the continued existence of any threatened or endangered 
.species. The time/area closures were discussed but had not been developed at the time 
of the consultation, but the impacts of Frameworks 4 and 12 were discussed in each of 
those documents. 

The action now proposed represents a change to the Northeast Multispecies FMP 
and is expected to accomplish reductions in porpoise bycatch by initiating a Mid-coast 
Area closure in the spring and by establishing a closure in southern New England. In 
the absence of bycatch estimates, bycatch rates were calculated for the years 1990-1994. 
A comparison of rates by area included information obtained from sea sampling and 
the NMFS weighout database in the Mid-coast, Jeffreys Ledge, Mass Bay and Southern 
New England Areas. During the time period January through May, the rate of harbor 
porpoise bycatch is highest in the Mid-coast and second highest in the Jeffreys Ledge 
Band. Southern New England and Mass Bay are similar, but low in comparison to the 
other areas. 

There is considerable variation between estimated bycatch rates in different years, 
months and regions, perhaps reflecting changes in fishing practices such as shifts in 
gear type or fish abundance. In general, January ~d May have lower rates than 
February, March arid April. Since porpoise demonstrate seasonal north/ south 
movements, January and May could reflect periods when animals are most likely to 
be absent from the regions where the incidental takes occur. Animals begin to appear 
in New England in early spring and a significant portion of the population is known 
to spend the summer in the northern Gulf of Maine and the Bay of Fundy. 

Since neither the Mid-coast or southern New England Areas have been closed to 
sink gillnet gear during this time period in previous years, it is difficult to predict the 
impact of a spring closure. Effort in the Mid-coast Area could shift into the portion of 
the Jeffreys Ledge Band that is not closed (east of 69°30W). The region has not been 
well sampled but the existing information documents few, if any porpoise takes. The 
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Tillies Bank area has a statistically significant lower rate of harbor porpoise bycatch in 
the fall. This also could be the case in the spring, since maps depicting locations of 
observed porpoise takes for the January -May period show no takes. 

The most common endangered species to inhabit the proposed closed areas are 
right, humpback and fin whales. Animals generally begin to appear in March and 
increase in numbers until the end of May when sightings begin drop off. The March 
25 through April 25 Mid-coast closure could reduce the potential for entanglement, 
particularly for humpback whales, during that period. Right whales aggregate in and 
around Cape Cod Bay and the Great South Channel and therefore would not be 
affected by the proposed Mid-coast closure. The Mass Bay closure was configured to 
encompass right whale critical habitat area to reduce potential encounters with gear 
(see Framework 4, Appendix V). Displacement of gillnet effort in southern New 
England will probably not affect any of these species since it is not a high use area in 
March. 

The Council concludes that displacement of gillnet effort resulting from the 
proposed closures will not occur at time or in an area of higher use by endangered 
species of whales. The Mid-coast/Jeffreys Closure Area may reduce the possibility of 
whales encountering sink gillnet gear. Therefore, the probability of whale 
entanglements will not change from levels determined in the Biological Opinion. 
Accordingly, the proposed action will not likely jeopardize the continued existence of 
any endangered or threatened species. This framework adjustment should not alter 
the basis for the initial NMFS Biological Opinion. With the submission of this 
assessment, the Council seeks the concurrence of NMFS. 

Impacts of the Proposed Action on Harbor Porpoise: Closure periods were selected 
by identifying 30-day blocks of time and areas which exhibited high bycatch rates 
relative to "outside" areas in which there were either very low rates or no observed 
takes at all. Overall porpoise bycatch per haul during the January through May period 
in the areas affected by the closures is highest during February, March and April. 
Bycatch rates were lowest in January and May. Differences in rates for the years 1990 
-1991 and the 1992-1994 illustrate the inter-annual variability which characterizes the 
harbor porpoise bycatch in the Gulf of Maine. 

Results of the biological analyses also demonstrate the spatial differences in 
bycatch rates. Rates were lowest in the "outside zone" (see Appendix n, Biological 
Analyses) which has not been subject to closures, intermediate in Mass Bay and 
southern New England and highest in Mid-coast Area and Jeffreys Ledge Band. The 
Mid-coast and Jeffreys Ledge Band, collectively, were markedly higher than other 
areas. The rates were higher in the area defined as Mid-coast when compared to the 
Jeffreys Ledge Band. 

Given these results, the Council's proposed closure areas should provide an 
effective means of reducing porpoise incidental takes during the months January 
through May. There is variability in the rates during the months when closures are 
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not in effect, but any significant changes in these patterns can be addressed in future 
Council actions. The experimental use of pingers in the sink gillnet fishery may 
provide an additional means of accomplishing reductions. 

Impacts of Alternatives 

The alternatives were identified in section 4.0, that is, no further action beyond the 
current closure for the Mass Bay Area from March 1-30. Expansion of the closure in 
either time and/ or _area would not achieve much more of a reduction in the porpoise 
bycatch beyond the 4 to S% that is currently attributed to Mass Bay closure. 
Historically, it has been an area with low numbers of takes. 

The No Action alternative, however, would ignore other areas of known, and in 
one case, rather significant bycatch in approximately the same time period. The status 
quo also would probably contribute toward a failure to reach Council's second year 
reduction target. As noted by the Harbor Porpoise Review Team, the first year 
mortality reduction goals were not met, and the porpoise bycatch was very likely 
higher in 1994 than in 1993. Achievement of the second year target, therefore, would 
require more effective measures than the status quo. 

An earlier biological analysis (see Framework 12, Appendix V) indicates that the 
Tillies Bank area accounts for porpoise bycatch rates that are much lower than 
elsewhere in the Mid-coast area in the fall. While there has been no analysis for the 
spring period, mapping of the spring takes indicates no takes. Its exclusion from the 
closure is not expected to result in any increases in bycatch·in 1996. 

5.7 Economic Impacts 

Sink gillnets capture a substantial amount of pollock, cod and white hake, several 
other groundfish species, and other species such as dogfish and monkfish (goosefish). 
Over ninety percent of gillnet vessels are less than SO gross tons and use other gear for 
about 20 percent of the year, usually otter trawls and shrimp trawls, and to some 
extent hook gear. According to commercial fisheries data more than 42 percent of 
gillnetters fished in more than one statistical area compared to 24 percent 10 years ago. 
Annual revenues for the period 1987 through 1992 from gillnetting averaged about 
$60,000 for vessels less than 50 tons and about $83,000 for vessels larger than 50 tons. 
Individual vessels may have earned substantially more or less than the average. 
Average crew sizes range from about 2.7 for smaller vessels to about 4 for vessels over 
SO tons. 

The closures proposed in this framework are expected to reduce gillnet fleet profits 
by $123,250 and the total crew shares by $59,25S. These estimates assume that boats that 
would have fished in the closed areas do not fish elsewhere during the closures with 
another type of gear (a worst case assumption). In this case, the estimated loss in 
producer surplus will amount to $182,50S. 
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Net economic benefits are determined by changes in the producer and the 
consumer surpluses as a result of the closures proposed in Framework Adjustment 14 
(relative to the status quo}. It is not possible, however, to predict the change in the 
consumer surplus because there is no precise estimate of the expected reduction in 
harbor porpoise mortality from the proposed closures. If the expected reduction in 
mortality is negligible and if there is no revenue replacement from alternative 
fisheries, then the net economic loss will be around $182,505. If the harbor porpoise 
mortality is reduced by 1 percent or more, on the other hand, the net benefits from 
implementation of Framework Adjustment 14 will be positive because of the high 
value placed on h~rbor porpoise by society. 

The economic analysis on which these assumptions are based and which includes 
an explanation of assumptions is contained in Appendix m. 

DistributiQn of Economic Impacts: The proposed action will affect gillnet vessels 
that fish in the inshore areas of the Mid-coast and Southern New England Areas 
during the time/ area closures. These vessels are expected to lose a substantial 
amount of groundfish revenues while gillnetters fishing farther offshore an either 
north or south of these areas will not be affected. 

5.8 Social Impacts 

The social impacts of 50 percent effort and fishing mortality reductions in the 
Northeast multispecies fishery are described in Volume I, FSEIS for Amendment #5, 
Section E.7.4. Because the proposed action has a more positive economic impact on 
the gillnet fishery than this alternative, the range of social impacts of the proposed 
action is fully within the range of those described in the social impact analysis of 
Amendment #5. 

5.9 Finding of No Significant Environmental Impact (FONSI) 

NOAA Administrative Order 216-6 provides guidance for the determination of 
significance of the impacts of fishery management plans and amendments. The five 
criteria to be considered are addressed below. 

1} Can the proposed action be reasonably expected to jeopardize the long-term 
productive capability of any stocks that may be affected by the action? 

One of the principal objectives of Amendment #5 is to reduce the bycatch of 
harbor porpoise in the sink gillnet fishery. To the extent that the proposed 
action is effective, the Council expects to protect the Gulf of Maine/Bay of 
Fundy porpoise population by reducing interactions with commercial fishing 
vessels to a level that is sustainable. Other marine mammal stocks could be 
affected by a displacement of effort resulting from the constraints on gillnet 
fishing, but the fleet is still subject to monitoring by onboard observers under 
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the terms of the 1994 MMP A reauthorization. Any increasec(bycatch of other 
·species, therefore, will be reported and subject to the provisions of the MMP A. 

2) Can the proposed action be reasonably expected to allow substantial damage 
to the ocean and coastal habitats? 

The proposed action which limits the bycatch of harbor porpoise is not 
expected to a(fect coastal or ocean habitat since the management measures 
will result is a reduction in fishing gear use. " 

3) Can the proposed action be reasonably expected to have an adverse impact on 
public health or safety? · 

The measure is not expected to have any impact on public health or safety. 

4) Can the proposed action be reasonably expected to have an adverse effect on 
endangered or threatened species or marine mammal populations? 

The NMFS Biological Opinion for Amendment #5, issued under authority of 
Section 7(a)(2) of the Endangered Species Act indicated that the "existing 
fishing activities and related management measures proposed ... are not 
likely to jeopardize the continued existence of any threatened or endangered 
species under [NMFS) jurisdiction." The proposed measure does not change 
that finding. 

5) Can the proposed action be reasonably expected to result in cumulative 
adverse effects that could have a substantial effect on the target resource species 
or any related stocks that may be affected? 

The proposed action is intended to be a part of the overall groundfish 
managemen! program implemented through Amendment #5. As such, the 
cumulative t?#ect is expected to be consistent with that of the Multispecies 
FMP. The proposed action is not expected to add to the effect of the FMP on 
other stocks. 

The guidelines on the determination of significance also identify two other factors 
to be considered: degree of controversy and socio-economic effects. The socio
economic impacts and the scope of the proposed action fall within the range of 
impacts and the scope of the harbor porpoise and groundfish catch reductions 
analyzed in Amendment 5 and Frameworks 4 and 12 to the Northeast Multispecies 
FMP. The propose9,.action, therefore, does not have significant impacts beyond those 
already analyzed. 

The time/ area closure issue has been debated, but the degree of controversy has 
been minimal in that most fishermen agree that action to protect harbor porpoise is 
necessary. It has also been agreed that the only tool currently available to managers is 
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a time/ area closure plan, although it is hoped that acoustic devices could prove 
useful in the future. 

According to NAO 216-6, no action should be deemed significant solely on the 
basis of its controversial nature, but that the degree of controversy should be 
considered in determining the level of analysis needed to comply with NEPA 
regulations. Based on this guidance and the evaluation of the preceding criteria, the 
Council proposes a finding of no significant impact. 

FONSI Statement 

In view of the analysis presented in this document and in the FSEIS for 
Amendment #5 to the Northeast Multispecies Fishery Management Plan, it is hereby 
determined that the proposed action would not significantly affect the quality of the 
human environment with specific reference to the criteria contained in NDM 02-10 
implementing the National Environmental Policy Act. Accordingly, the preparation 
of a Supplemental Environmental Impact Statement for this proposed action is not 
necessary. 

Assistant Administrator 
for Fisheries, NOAA 

6.0 Applicable Law 

Date 

6.1 Magnuson Fishery Conservation and Management Act 
Consistency with National Standards 

See pages 52-57, Volume I of Amendment #5 to the Northeast Multispecies FMP 
for a summary of the Council's determination of consistency with the National 
Standards. Thls framework adjustment is a change to the rules promulgated under 
that amendment. The Council does not find cause to reconsider that earlier 
determination. 

6.2 National Environmental Policy Act (NEPA) 

There are no economic and social impacts from this action beyond the extent of 
those identified and discussed in the FSEIS included in Amendment #5 and the 
Environment Assessment contained in this document. The economic and social 
impacts of the proposed action are indeterminate. 
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6.3 Regulatory Impact Review 

This section provides the information necessary for the Secretary of Commerce to 
address the requirements of Executive Order 12866, the Regulatory Flexibility Act and 
the National Environmental Policy Act. The purpose and need for management 
(statement of the problem) is described in Section 2.0 of this document. The 
alternative management measures to the proposed regulatory action are described in 
Section 4.0. The economic and social impact analysis is contained in Sections 5.7 and 
5.8 and is summarized below. Other elements of the Regulatory Impact Review are 
included below. 

6.4 Executive Order 12866 

The proposed aqion does not constitute a significant regulatory action under 
Executive Order 12866. (1) It will not have an annual effect on the economy of more 
than $100 million (see Table 1.). (2) The proposed action will not adversely affect in a 
material way the economy, productivity, competition and jobs. (3) It will not affect 
competition, jobs, the environment, public health or safety, or state, local or tribal 
governments and communities. The proposed action will not create an inconsistency 
or otherwise interfere with an action taken or planned by another agency. No other 
agency has indicated that it plans an action that will affect this fishery. (5) The 
proposed action will not materially alter the budgetary impact of entitlements, grants, 
user fees, or loan programs or the rights and obligations of their recipients. (6) The 
proposed action does not raise novel legal or policy issues. Time I area closures have 
long been used to manage fisheries in the Northeast. 

6.5 Regulatory Flexibility Act 

The proposed action does not require a regulatory flexibility analysis because it 
does not affect more than 20 percent of the small business entities in the multispecies 
fishery. In 1993, N¥fS issued 4,442 multispecies permits. Of these, 442 were issued to 
gillnet vessels and it is estimated that about 140, or about 3 percent, would be 
restricted by the proposed action. 

6.6 Marine Mammal Protection Act and Endangered Species Act 

An adequate discussion of protected species is contained in Section E.6.3.4, 
Endangered Species and Marine Mammals, Volume I of Amendment #5 to the 
Northeast Multispecies FMP and the associated NMFS Biological Opinion issued on 
November 30, 1993.,, 

6.7 Coastal Zone Management Act (CZMA) 

See Section 8.5, Volume IV of Amendment #5 to the Northeast Multispecies FMP. 
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6.8 Paperwork Reduction Act (PRA) 

Copies of the PRA analysis for Amendment #5 to the Northeast Multispedes FMP 
are available from the NMFS Regional Office, Gloucester, Massachusetts. No new 
collection of information is required. 
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ANALYSES CONDUCTED TO INVESTIGATE 
HARBOR PORPOISE BYCATCH IN THE SPRING 

November 28, 1995 

Northeast Fisheries Science Center 

I. Monthly bycatch rates 
II. Trend analysis 
Ill. 4-week running analysis and maps 
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I. MONTHLY BYCATCH RATES 
A. Purpose: determine bycatch rates for different areas 
B. Data 

1. 1990 to 1994 SS data 
2. January to May 
3. Penobscot Bay to S. of Cape Cod 

a. Mass Bay 
b. S. of Cape Cod 
c. Mid-coast 
d. Z·band 
e. Outside 

4. Methods 

Rate= 

II. TREND ANALYSIS 

I:;hapoon + :Ehapooff 

:E hauls on + P ·:E hauls off 

A. Similar to that done for the fall Mid-coast analysis 
B. Purpose: 

1. Investigates trends in bycatch per haul 
2. How bycatch rate varies by year. month, and area 

C. Data 
1. 1990 to 1994 Sea Sample data 
2. January through May 
3. Penobscot Bay to S. of Cape Cod 

a. Mass Bay 
b. S. of Cape Cod 
c. Mid-coast 
d. Z·band 
e. Outside 

D. Reference point was 1991 March Mass Bay bycatch rate 
E. Analysis methods used standard statistical techniques 

1. generalized linear models 
2. bootstrapping 



Ill. RUNNING 4-WEEK ANALYSIS 
A. Similar to analysis done last year for the Mass Bay region 
B. Purpose: For 4-week periods ... 

1. calculate observed bycatch rates 
2. and predicted percent of harbor porpoises caught 

C. Data 
1. 1990 to 1994 SS data 
2. 1990 to 1993 WO data 
3. January to May 
4. Penobscot Bay to S. of Cape Cod 

a. Mass Bay 
b. S. of Cape Cod 
c. Mid-coast 
d. Z-band 
e. Outside 

D. Maps of SS hauls with and without harbor porpoise takes 
E. Calculate the average bycatch rate 

1. used Sea Sample data 
2. bycatch rate corrected for on/off watch effect 
3. average rates over years= ABR 

F. Calculate the predicted percent caught 
1. used Weighout and SS data 
2. % caught = total estimated number caught/1900 
3. number caught = ABR * estimated hauls in WO 
4. Est. Hauls = WO tons I (SS hauls/ton) 



MASS BAY AREA monthly bycatch rates (number of harbor 
porpoises caught/effective number of hauls) using the Sea Sampling data for 
the years 1990 to 1994. 

- indicates no sampling for that year-month. 
0 indicates no observed harbor porpoise bycatch. 

MONTH 
YEAR JAN FEB MARCH APRIL MAY 

1990 0 .120 .094 .028 0 

1991 .072 .162 0 0 0 

1992 0 0 .009 .035 0 

1993 0 0 .014 .007 0 

1994 0 .091 0 0 0 

Z-BAND AREA monthly bycatch rates (number of harbor porpoises 
caught/effective number of hauls) using the Sea Sampling data for the years 
1990 to 1994. 

- indicates no sampling for that year-month. 
0 indicates no observed harbor porpoise bycatch. 

MONTH 
YEAR JAN FEB MARCH APRIL MAY 

1990 .325 0 0 .321 0 

1991 0 0 0 0 -
1992 0 0 0 .014 0 

1993 0 0 0 .077 .035 

1994 0 .333 .042 0 .043 



MID-COAST AREA monthly bycatch rates (number of harbor 
porpoises caughVeffective number of hauls) using the Sea Sampling data for 
the years 1990 to 1994. 

- indicates no sampling for that year-month: 
o indicates no observed harbor porpoise bycatch. 

MONTH 
YEAR JAN FEB MARCH APRIL MAY 
1990 0 - 0 0 0 

1991 .367 - 0 .106 .197 

1992 .087 - - .146 .005 

1993 0 - 0 0 .062 

1994 0 - 0 .065 .031 

S. CAPE COD monthly bycatch rates (number of harbor porpoises 
caughVeffective number of hauls) using the Sea Sampling data for the years 
1990 to 1994. 

-indicates no sampling for that year-month. 
0 indicates no observed harbor porpoise bycatch. 

MONTH 
YEAR JAN FEB MARCH APRIL MAY 
1990 - - - - -
1991 - - - - . -
1992 - - - .014 0 

1993 0 0 .027 .013 0 

1994 0 0 .100 0 .013 

, ... .) 



RESULTS OF TREND ANALYSIS 

Estimated effects of year, month and zone on harbor porpoise bycatch per 
haul. The standard errors (SE) summarize the uncertainty in each estimate 
of mean effect compared with its reference (year 1991, month March, and 
zone Mass Bay), not the variability of bycat~h per haul from year to year. 

The reference bycatch rate (for March 1991 in Mass Bay) is 0.033 harbor 
porpoises/haul, CV=61% 

·. •·· 
YEAR 1990 .··. 1991 •:' 1992 1993 1994 

Effect(%) 67 .. 100' 25 41 38 . :,,., 

SE 67 
.' .. 

24 40 34 •' · .. -
Results: there is inter-annual variability, with 1990 and 91 having the higher 
bycatch rate and 1992-1994 having lower rate. The 1991 bycatch rate is 
significantly higher than the other years. 

' ' 

MONTH Jan Feb Mar :. Apr May 
· .. 

Effect(%) 67 146 :100 97 52 
SE 64 123 -' ·.- 56 33 

Results: The bycatch rates are lowest at the two end time periods, Jan and 
May, and highest in Feb to Apr. The month of May is significantly less than 
March (the reference month). There is a 70% probability that the bycatch 
rate is higher in Feb than in March. 



RESULTS OF TREND ANALYSIS 

Estimated effects of year, month and zone on harbor porpoise bycatch per 
haul. The standard errors (SE) summarize the uncertainty in each estimate 
of mean effect compared with its reference (year 1991, month March, and 
zone Mass Bay), not the variability of bycatch per haul from year to year. 

The reference bycatch rate (for March 1991 in Mass Bay) is 0.033 harbor 
porpoises/haul. CV=61% 

AREA Mid- Z-band S. Cape Outside · Mass·-:,, 
Coast Bay 

Effect (0k) 467 352 131 60 .. ·. 100 
. 

SE 223 175 80 115 ~ 

Results: There is spatial differences in the bycatch rates. The bycatch rates 
are lowest in the outside zone, intermediate in Mass Bay and S. of Cape 
Cod and highest in the Mid-coast and Z-band zones. The Mid-coast· and Z
band regions are significantly higher than the Mass Bay region (the reference 
region). 

The inter-zone differences are larger than the differences within years or 
months. 
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CONCLUSIONS: 

1. There is inter-annual, inter-month, and between region differences. The 
differences between regions is larger than differences between years and 
months. 

2. In general, January and May have lower bycatch RATES than February, 
March and April. The rates during March and April are similar, and February 
is highest. 

3. In general, 1991 had the highest bycatch RATES, while 1992 had the 
lowest rates. These inter-annual differences are statistically significant 

4. Within Mass Bay, the time frame from Feb 19 to Apr 28 has the greatest 
bycatch of harbor porpoises. It is difficult to determine within this time frame 
which 4 week period has the highest bycatch. This is probably because of 
the inter-annual variability. 

5. The Mid-coast region has the highest bycatch of all the regions. Within 
the Mid-coast region the highest bycatch is during March and part of April. 
During these two months the bycatch is fairly consistently high. 

6. The Z-band region has the second highest bycatch of the regions studied. 
Within the Z-band, high bycatch was during mid-January to mid-February and 
during the middle of March to the middle of April. 

7. The bycatch in the S. Cape Cod region, which is similar to the Mass Bay 
region, is low relative to the Mid-coast and Z-band areas. Within the S. 
Cape Cod region, bycatch is highest during March. 
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Cost Benefit Analysis for Framework Adjustment 14 

.1. Introduction 

This analysis provides a cost·benefit assessment of the proposed time-area 
closures in Framework Adjustment 14 to reduce the harbor porpoise bycatch m the 
Gulf of Maine sink gillnet fishery. Specifically, these proposed closures cover; a) 
Southern New England (defined by the boundary extending from the Massachusetts 
shore south along 70°45'W, west on 40°40'N and north on 71 °45' W to the Rhode 
Island coast, from March 1 through March 30; and b) The Mid~ast and Jeffrey's 
Ledge (or Z·band) Areas west of 69°30' from March 25 through April25 inclusive. 
The area known as Tillies Bank, descnoed m Framework 12 to the Multispecies 
FMP, will be exempt from this closure. 

In a cost-benefit analysis, the economic benefits to consumers and producers 
are measured by the changes in consumer and producer surpluses with and without 
the proposed action. Accordingly, the net benefits of Framework Adjustment 14 
would be the difference in benefits and costs between the proposed closures and the 
status quo. This analysis is similar to the earlier analyses prepared by NEFSC staff for 
Framework Adjustments 4 and 12, previously implemented to reduce harbor 
porpoise bycatch. 

2. Consumer Surplus 

Consumer surplus is defined as the difference between what a good is worth 
to consumers and what they actually pay. A fishery management action would aHect 
the consumer surplus if it results in a change in seafood prices. In this case,· the retail 
prices of fish are not likely to change since the gillnet fleet lands only 7 percent of 
the total catch in New England. Therefore, the proposed framework adjustment is 
not expected to affect the consumer surplus in the seafood sector. 

The benefits, however, also depend on the region's valuation of harbor , 
porpoise protection. Although harbor porpoise never enter the market directly, 
society still values their existence as shown by economists at the University of 
Maryland (Strand, McConnell and Bockstael1994).1 The study demonstrated that the 
public is willing to incur costs for the protection of harbor porpoise. According to 
the estimates, the mean willingness to pay (in the form of ~ one-time hypothetical 
tax) per household ranged from $176 to $364 for a reduction in human-induced 

1 Since this study was already reviewed in the Benefits/Cost Analysis of Framework 
Adjustment 12, only the results will be summarized here. 

1 



mortality. Taking the lower figure for a conservative estimate, converting it to an 
annual cost of $12.74 by amortizing it at seven percent discount rate over a 50-year 
time horizon and then multiplying the annual cost by the number of Massachusetts 
households, the total willingness to pay is $28.6 million. This figure represents the 
amount households would pay to compensate gillnet vessel owners for not fishing 
in order to eliminate this human-induced source of mortality. 

These results can be interpreted to indicate that people would also be willing 
to pay to reduce the mortality from the present levels. If the relationship between 
mortality and cost the public is willing to incur is assumed to be linear, total 
willingness to pay for a 1 percent decrease in harbor porpo~ mortality would be 
$286,000 per year. Table 2 shows the corresponding numbers for a decrease in 
mortality from 1 to 5 percent. As an example, to reduce mortality from 5 percent to 
2 percent, a 3 percent difference, the public would be willing to pay $858,000. If this 
framework adjustment accomplishes such a reduction in mortality, $858,000 would 
be considered a benefit to society. 

There are some difficulties, however, in using these numbers for the total 
benefit calculations. Since the current level of the mortality reduction from the 
proposed closures cannot be predicted, the benefits to the public from harbor 
porpoise protection could only be included for a range of conceivable reductions in 
mortality. In addition, the numbers shown in Table 1 should be taken as a lower 
bound on the valuation of harbor porpoise protection since the study includes only 
Massachusetts households. The estimated benefits are combined in Section 4 with 
the expected changes in the producer surplus to compute a range of values for net 
national benefits attributable to implementation of Framework Adjustment 14. 

Tablet. Consumer Benefits Based on Reductions 
in Harbor Porpoise Mortality 

Decrease in Cumulative Benefits 
Mortality 

1o/o 286,000 

2% 572,000 

3% 858,000 

4% 1,144,000 

5% 1,430,000 

2 
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Producer Surplus 

The change in producer surplus includes the change·in revenues and the 
corresponding change in variable costs under the proposed closures compared to 
taking no action. Equivalently, the change in producer surplus is the change in 
economic rents-obtained by vessel owners, the captain and the crew as a result of the 
management scheme. Non-wage variable costs include operating expenses such as 
fuel, ice and oil which will decrease if the vessels are tied up at the dock. Labor 
expenses are generally considered to be part of the total variable costs and a decrease 
in labor costs would increase a vessel's profitability. In the fishing industry, 
however, crews are compensated on the basis of shares of the vessel revenues and if 
these shares exceed the opportunity cost of labor (income from comparable 
employment} crew members earn an economic rent. Then any reduction in crew 
income due to :the management action reduces the producer surplus. Since the 
closures proposed in this framework are only for a month, it is assumed that crew 
members will be unable to find alternative employment Therefore, any reduction 
in share payments to crew members will be counted as a loss (i.e., a reduction in the 
producer surplus} rather than savings in variable costs. 

The discussion can perhaps be clarified by expressing the two methods of 
calculating producer surplus in equation form: 

1} Change in Producer Surplus= Change in Gross Revenues 
- Change in Total Variable Costs 

2) Change in Producer Surplus = Change in Vessel Profits 
+ Change in Crew Shares 

Table 2 shows the changes in the producer surplus from these two 
perspectives for the proposed time-area closures. Gross stock is defined as the sum 
of the revenue received from each species landed during the period of interest The 
estimated reduction in gross stock (1993} for the two areas is provided by Northeast 
Fisheries Science Center (NEFSC) staff using the geographic information system 
(GIS} located at the Woods Hole Laboratory. Non-wage variable costs are trip costs 
such as crew share, fuel, oil, ice and food and they are assumed to be 23 percent of 
the gross stock based on the economic analysis by NEFSC staff (see Benefit-Cost 
Analysis, Framework Adjustment 12). As Table 2 demonstrates, the estimated 
savings from these items are deducted from the change in gross stock to calculate 
the change in the producer surplus by method one. The results show that closing 
the Mid-Coast and Southern New England Areas for the corresponding periods will 
reduce the prociucer surplus by $182,505. 

Crew shares are assumed to be 25 percent of the gross stock and they were 
deducted from gross stock along with other variable costs to estimate the change in 
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vessel profits. The closures proposed in Framework Adjustment 14 are expected to 
reduce crew shares by $59,255 and vessel profits by $123,000 (Columns five and four, 
Table 2). The sum of these losses amount to a loss in producer surplus again by 
$182,505 (Method 2). 

Table2. Estimated Changes in Revenues, Costs and Producer Surplus 

Time Area Change in Variable Change in Change Reduction 
Period Gross Cost Producer in Vessel in Crew 

Stock Savings Surplus Profits Share 
(1) (2) (3) (4) (5) 

March 25 Mid- -175,854 40,446 -135,408 -91,444 -43,964 
-April25 Coast 

Closure 

March 1· Southern -61,165 14,()68 -471J97 -31,806 -15,291 
March 30 New 

England 
Closure 

Total -237,019 54,514 -182,505 -123,250 -59,255 

Table 3. Loss in Producer Surplus under Various Assumptions 

Percentage Revenue Net Revenue From Net Reduction in 
Replacement Other Areas Producer Surplus 

from Other Areas (Gross Stock-
During Closures Operating Costs) 

0% 0 -182,505 

10% 18,251 -164,255 

25% 45,626 -136,879 

50% 91,253 -91,253 

75o/o 136,879 -45,626 

90% 164,255 -18,251 

100% 182,505 0 

4 
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The figures shown in Table 2 were based on the assumption that there will be 
no effort displacement during the closures. If it is possible to catch fish in other areas 
and recover some part of the lost income resulting from the closures, the reduction 
in producer surplus will be less than predicted in Table 2. 2 Table 3 shows the net 
reduction in surplus under various assumptions about the ·proportion of revenue 
recovered by fishing in other areas. Although the degree of actual revenue 
replacement from other fisheries can not be estimated, the chances of recovering a 
small percentage of revenues (such as 10 to 25 percent) are higher than recovering a 
higher proportion of revenues (such as 90 or 100 percent). 

4.Net Benefits 

The consumer benefits (Table 1) are combined with the changes in producer 
surplus (Table 3) to estimate the net benefits associated with Framework 
Adjustment 14. Table 4 shows the net benefits given different assumptions about 
reductions in bycatch and the extent of revenue replacement. The rows indicate the 
percentage of revenue recovered by fishing in other areas. The columns show 
percent reductions in harbor porpoise mortality. Each cell in the tables represents 
the net benefits given a reduction in bycatch and the degree to which vessels can 
offset losses by fishing in other areas. For example, given a one percent reduction in 
mortality and a 10 percent revenue recovery, net benefits under the proposed 
alternative are $122,000 (colunm 1, row 2, Table 4). A five percent reduction in 
harbor porpoise mortality, however, would amount to $1,248,000 in net benefits 
even if no revenue is obtained by switching to other fisheries (column 5, row 1, 
Table 4). 

Given the uncertainty about harbor porpoise mortality and revenue 
replacement from alternative fisheries, it is not possible to determine precisely the 
net economic benefits of this framework adjustment. If gillnetters cannot switch to 
other fisheries during the closures, they will lose $237,000 in gross revenues and 
$123,000 of profits (Total of gillnet fleet, Table 2). The net benefits will still be 
positive, however, as long as harbor porpoise mortality is reduced by 1 percent or 
more as a result of the proposed closures (Table 4). 

2 When vessels fish in other areas during dosures instead of tying at the dock, their operating 
costs will inaease, thus cost savings attributable to dosures will deaease. For this JeaSOn. the 1\umbers 
given in Table 3 represent the change in producer surplus, i.e., in this case net revenue including crew 
shares, after taking into accowtt the inaease in operating costs due to fishing in other areas. 

5 



Table4. Net Benefits of the Proposed Action Given Different Levels 
of Revenue Replacement and Reductions in Harbor Porpoise 
Mortality 

Percentage Revenue Decrease in Harbor Po_!Poise Mortality 
Replacement 1% 2% 3% 4% 5% 

from Other Areas 
During Closures 

Oo/o 104,000 390,000 676,000 962,000 1,248,000 

10 o/o 122,000 408,000 694,000 980,000 1,266,000 

25o/o 149,000 435,000 721,000 1,007,000 1,293,000 

SOo/o 195,000 481,000 767,000 1,QS3,000 1,339,000 

75 o/o 240,000 526,000 812,000 1,098,000 1,384,000 

90 o/o 268,000 554,000 840,000 1,126,000 1,412,000 

100 o/o 286,000 572,000 858,000 1,144,000 1,430,000 
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Massachusetts Netters Association 
65 Elm Street 

Marshfield, Massachusetts B285;.B_~~~Miri==\l 
Nouember 8, 1995 In). IE B ~ 1\ ~ 

Marine Mammal Committee 
New England Fishery Management Council 
5 Broadway 
Saugus, Massachusetts 
Attn: Patricia Fiorelli 

Dear Pat, 

i\l\1 ti'W 1 ::1 ~ ~ ! 

We haue been asked by the Council staff to make recommendations 
regarding an appropriate plan for Harbor Porpoise In Massachusetts 
Bay for this year. We wish to recommend that the closure remain the 
same as last year (March 1 - March 31 1 996). 

Gillnetters also recommend the committee endorse an eHperlmental 
fishery in the area during the closure for nets equipped with Saunders 
Pingers. These pingers are the type originally used In don Liens 
eHperiments and haue the lasting power to remain actiue during 
months at a time. 

Please feel free to contact me at any time regarding this matter. 

Sincerely, 

Ce Comeau Anderson - Cleric 
Massachusetts Netters Association 
Harbor Porpoise Working Group 



December 12, 1995 

Dear Pit, 

The consensus was favorable overall to the gillnet proposal forwarded to ... 
The follo~ing are our recommendation&. 

Because of the proposed March closure of aouthern New England to reduce the 
bycatch of harbor porpoise in the gillnet fishery and the difficulty of the 
local fleet to remove nets and fish in ona trip, it ia recommended that boata 
opting to fiah seventy-five neta or lass ba removed from tha daya at 181 
catagory. 

It would be better to give up additional f!ahing daya, if b1olog1ca11y aoand, 
than to be forced to fish two days and then remove all nets for • non-fiahing 
day. Sea condition• and carrying capacity .aka this program impractical for our 
small boat fleet. 

We recommend that the unmal closure -.onth ba tha 11at two weakl in February and 
the first two weeka in March. 

Sakonnet Point has t~o boat• over 45 feet fishing the 11me amount of nata and 
the same locations 11 the 45 feet and under boat1. We do not want to put tha 45 
foot restriction in if the boats agree to fish 75 nets or less 11 the rest of 
the fleet has agreed to do. 

I will attempt to contact David Borden tonight with our recommendations. Faal 
free to contact Me with any que1tion1 you aay have. 

Thank you, 
Bill Mack1nto1h 
401-635-4615 

e·mail: 103234.34571compuaerve.com 

Distribution: 

To: Pat Fiorelli > FAX:16175651937 

IE 12~&; 
11£\li ENGlAND fiSHERY 
MANAGEMENT COUNC 

·• 
~ 



Comments from David Laist, Marine Mammal Commission staff 
Member, Harbor Porpoise Review Team 

Mr. Laist noted that, with respect to the Mid-coast Area, comparable harbor 
porpoise bycatch levels have been reported in both April and May in some years 
and that given the greater than expected temporal variability in bycatch periods, an 
April only closure could prove ineffective. He therefore suggested that for the 
Mid-coast Area {including the Z-band), the Council should consider extending the 
closure period to cover both April and May with the same recommendations that 
it made to NMFS regarding the Z-band last winter {i.e. NMFS allow fishing with 
nets equipped with alarms and representative observer coverage). Given the 
apparent absence of reported bycatch in alarm equipped nets monitored by 
observers in the winter fishery and previous experimental results, he thought the 
alternative approach would be more likely to lower bycat~ than the proposed 
action, and it also would be consistent with the desires expressed by some 
fishermen wishing to move towards the use of alarms as an alternative to outright 
closures. 



Table 3. 
MID-COAST AUA . 

PucentaJe of" by-a.usht harbor pozpoises, trips, ud la.Dded pouru:!rJ.Sh Mt.h respect 10 the 
amount from: · 

S PORPOISE S T.RJPS SFISR 
TIME 91 "92 tl t2 11 12 

April F 2.5 2.0 4.1 2.6 2.6 1.2 
May 0.5 2.0 5.1 5 .. 8 •. , ... , 
TOTAL I . 3.0 4.0 1.2 8.4 7.5 . 5.1 -

mE EN'llRE ~ FOR. THE MID-COAST AltEA.. 

"PORPOISE S T.RJPS SRSH 
TIME :91 92 91 t2 tJ t2 

• 
II 

I 

AJ)riJ 3.0 3.6 9.<4 6.2 9.2 3.9 

May I: 0.6 3.7 11.7 13.1 17.4 14.9 

TOTAL I 3.6 7.3 21.1 20.0 26.6 18.1 

. . 
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Table 5. 
NORJJ{EAST A;B.E'A 

..,..., ... ~ ................... 

Percentaae of by-caught hubor pozpobel, trips. aDd landed JlOUDdrl!h with respccc to the 
amount from: · 

"PORPOISB STilPS SPJSB 
TIME 91 92 91 92 tl - t2 

F . 
June 5.2 1.4 2.2 2.0 3.9 S.J 
July 5.5 1.9 2.6 2.6 S.J 6.6 
Aug 0 u·.4 S.l 3.S 5.0 6.9 
Sept 1.6 10.7 2.5 2.5 3.2 3.6 -
TOTAL I 12.3 31.4 10.4 10.4 17.2 20.2 

. 
~PORPOISE "TRIPS SRSH 

1'lME 
b:_91 92 91 92 11 t2 

I 

June r~ 28.7 23.0 18.1 19.3 19.9 14.0 

July 30.0 5.9 20.5 25.0 25.9 ·SO.J 
.. 

Aug 0 35.4 24.3 31.0 25.6 31.6 

Sept 8.7 33.2 19.8 24.2 16.5 16.5 

TOTAL 67.4 97.5 82.7 99.5 17.9 92.2 



-...,I 

Table 2. 
MASS. BAY ARP.~ 

Pereenta&e of bY·ClfU&bt ha.tbor porpoises. trips, &Dd landed IJOUrllff'J.Sh 
v.•jth respect to the ~ount from: 

THE &."""lRE YEAR POR'THE GULP OF JdAlNE REGION • 

- • . 
S PORPOISE •.• T.RIPS 

mm tl 92 91 t2 - 0 1.9 0.3 1.4 March r~ 

0 4.8 0.8 0.9 

0 6.7 1.1 2.3 

April 1: 

TOTAL r -

1HE Eh"TTR.E YE.AR POR THE MASS. BAY A.lt.EA. 

-
S PORPOISE S 'J.".RD'S 

TIME -
91 92 91 92 

~~ 

March ~ 0 27.2 3.5 12.5 

April 0 70.6 8.8 8.7 

TOTAL I 0 97.8 12.3 21.2 

... 

sms 
91 92 

. 
0.1 • 0.4 

O..J O.A 
0.4 0.8 

SRSH 

91 92 

5.7 14.2 

JJ.l 12.6 

·J6.B 26.8 

........ .t. 



To: Patricia Fiorelli, HPRT Co-ordinator 
From: Andrew Read 

r---------

ill
li! lil F? n.. t~ ~ ~. IS ID ~ ;J .lL 

-WI I 6 IQClC; I L:j 

Date: 09 January 1995 Ntw E~~GtA'iO r:s~-:au 
Re: Comments on Marine Mammal Commlftte~-~fiet•~iCi;:'.Bl~1~·:~tS.:.:.'1 .l::::co~.;!~.::=:..1L _ _, 

1. It is not clear why the Mass Bay closure should not be extended &om February 01-Marcb 30. 
The NEFSC analysis indicates that there is a 700At probability that the bycatch rate is higher in 
February than March, as indicated by the accompanying Figures. I recognize that the catch rates 
are low in Mass Bay compared to Jeffi'eys Ledge or the Z..band, but I question why we would 
limit the time of this closure, when we have not done so in other areas. Given that the Regional 
Director will be investigating 'additional fishing opportunities' in this area using pingers, it seems 
unlikely that expanding the closure in time would place an undue hardship on the fishery. 

2. The other closures appear adequate, ahhough it may be zaecessary to extend the timing of the 
spring closures south of Cape Cod, on Jeffi'eys Ledge, and the Z..band once more data become 
availab]e. 

: 



. , . 
lNTED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
Northeut Region 
One Blackburn Drive 
Glouce&ter, MA 01830 

January 26, 1996 

MEMORANDUM FOR: Chris Mantzaris - F 

FROM: Doug Beach - F/NE02 

SUBJECT: HPRT Review of Framework #14 Actions 

The Council's Harbor Porpoise Review Team (HPRT), of which I am a 
member, was asked to review the recommendations of the Marine 
Mammal Committee (MMC)regarding harbor porpoise bycatch reduction 
to be voted on at the upcoming meeting on January 25 - 26, 1996. 
The HPRT was asked to comment on the following four motion~ that 
are before the Council: 

1. To incorporate the general bycatch reduction goal set 
out in the 1994 Amendments to the MMPA into the 
Council's goal in Amendment #7; 

2. Maintain the existing March closure for Massachusetts 
Bay, but consider allowing an experimental fishery 
using pingers; 

3. Close a new area south of Cape Cod (largely off Rhode 
Island to out past Block Island) in March, but consider 
allowing an experimental fishery using pingers; and 

4. Close the Mid-Coast area as currently defined 
(including the JLB west of 69° 30'W and excluding 
Tillie's Bank) from March 25 until April 25, but 
consider allowing an experimental fishery using 
pingers. 

We were also asked to include suggestions we may have for trigger 
mechanisms for consideration by the MMC. 

Since the NMFS is both·a voting member on the Council and will be 
the agency implementing any measure that is approved, I had not 
responded to Council staff. In addition, the trigger mechanism 
issue is undoubtedly best answered by the NEFSC staff who are 
also members. However, per your request, here are my comments 
for use at the Council meeting. 

In general I believe that, until we have better data upon which 
to gauge the effectiveness of previous closures, and therefore to 
predict the potential effectiveness of any further closure or qf~ 
other regulatory measure, the proposed closures are the best -~~ •·· ~ 
action that the Council can take to continue moving toward the J 
harbor porpoise bycatch reduction goal. There seems to be ~~-~~ 



... 
adequate rationale for allowing an experimental fishery with 
pingers in the new closure areas as we did with the Mid-Coast 
area in Fall 1994 and the JLB in November-December 1995. 
However, we do need to balance any real or perceived step back on 
any bycatch reduction achieved with past closures against the 
future gains that may be achieved by conducting a phased-in 
analysis of this and any other promising bycatch reduction 
technology. 

Regarding trigger mechanisms, I recollect that the NEFSC staff 
suggested at the last HPRT meeting that certain changes in harbor 
porpoise distribution may have been correlated with sea surface 
temperature changes. This was seen by the HPRT as a promising 
hypothesis to investigate a trigger mechanism for the Mid-Coast 
area in the fall. However, the HPRT was aware that other 
untested trigger mechanisms had been proposed in the past, and 
many more could probably be developed for testing. As I 
understand it, the idea was for a full list of possibilities~to 
be put together for the HPRT to prioritize and recommend f~ 
further study. I would favor a mechanism that could be easily 
observed (i.e. sea surface temperature changes or actual harbor 
porpoise migration into a certain area) and would be applied to a 
large closure or regulated area, over other proposed triggers 
such as observed harbor porpoise takes resulting in small area 
closures. 

cc: 
F/NEO - Chu 
F/NECl - Clark, Potter 
F/PR2 - Payne 
F/NE02 - Thounhurst 
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26972 Federal Register f Vol. 59, No. 1.00 f Wednesday, May zs. 1.994 I Rules and Regulations 

regulations require annual specification 
of a commercial quota 1hat Is 
appor'Joned among the sta!es from 
North Carolina through Maine. The 
process to set the annual commercitl 
quota and the percent allocated to each 
state Is described in 5 625.20. Tbe 
commercial .summer flounder quota for 
·the 1994 calendar yeu, adopted to 
ensure acbie\'emen t of the appropriate 
fishing mortality rate of 0.53 for 1G94. 

is set to equal16,00S.S60 lb (7 .3 million 
kg) (59 FR 10586, March 7, 1.991). 

Section 625.20(d){Z) provides that all 
landings for ule iD a state Uall be 
applied against that state's esmua1 
commercial quota. AIJ.y lamdinpln 
excess of the lt&te"s quota will be 
deducted from that state's umual quota 
for the follcw.ing year. lased OD dealer 
reports and other available information, 
the lot~ states were determined to 
have exceeded their 1993 quotas: Maine, 
Massachusetts, New Jersey, DelaWI1"8. 

Maryland, Virginia, tmd North Carolina. 
The remaining states of New 
Hampshire, Rhode bland.. CoDDec::t:ic:ut, 
and New York did aot ex.oeed lheir 1993 
quotas and. therefore, Do .adjustments 
ue DeOeSs.ary tor these ~tales. Table 1 
shows the 1993 quotas adjusted for 
authorized transfers made between 
states during the year, 18931a:ndiD&s. 
1993 O\'&f888 amounts, '1994 .quotu, and 
the adjusted 1994 quotaltakms lllto 
account 1993 overaae amount~, bv lbde. 

TABL£ 1. ADJusTED 1994• CoMMERCW.. OUOTA FOR 1HE SUMMER t=1.0UNDEA FISHERY 

199~ru tt931andings ,893 overage lnitial1994 Adjusted 119C quota 
(I)) (I)) ~(I)) ..,) tkg) 

ME -·-··-·········-···-·-···-····--·--NH 
-····-······-····~-·-· ... ·--·······-··~·····-· 

MA ········---·······--·······-··············-·--· 
Rl ---··-·······-·---··-···-·······-····-· 
CT --·-·-·······-··-·········---··--····-·····-· NY --·····-···~····· .... -...................................... _ .... 
NJ -··---····-··· .. ·······-······ .................... 
DE ___ .......... _ ... ___ ,. ........ __ ,..._ .... _ ... -... 
MD -··-··-··---·-···-··-·········--····· .. •·••• 
VA ··--·············••m---·-···-········-·····--· NC -···-·--··-···----··---.. - .. ___ 
OassificaUon 

This action is required by 50 a"R part 
625 and is exempt from OMB J"e\iew 
under E.O. 12866. 

Autharfty: 16 U.S.C. 1801 et seq 
Dated: Mar 19. 1994. 

Olarlft Karr.ena, 
N:1ing Progrcm Ma:~ageavnr Officer • 
.Norio:~cl Marine Fisheries 54!n·.ire. 
IF.R Dot. ;.;-'12714 Filed s-20-94; 12:21 pro) 

MUNG COD£ 1510-.12-f' 

.150 CFR Part 651 

.Management Plan (FMP}. The measures 
contained iJl this rule are a series or 
time and area closures for sink gillnet 
sear to reduce by catch of haibor 
porpoise. These measures replace blocks 
of time during each month durinS 
1-d::icb all sir.k gillnets would be 

5,874 8,023 • 1G . 7,112 7.Ml3 3,385 
57 0 .0 74 74 34 

842.327 802,786 60,459 1.(191,853 ,,D31.184 467.746 
1,946.851 1,.942,451 0 2.510,t4SI 2.510.149 1,138,596 

278,749 2:24,820 0 ·361,258 361.258 t63.865 
944,405 849.376 0 1,223,943 2~.143 565,177 

2.323.354 2.466 • .s2 143,098 2.676.928 2533.830 1,149.338 
2.187 ••• 4,206 2.847 (1,359) (616) 

251.829 254,081 2.252 326.369 3:24,117 147.018 
2.882.623 3.052.136 te9,513 3,.C11,867 ~ 1,470.722 
2.871,750 2,U4,8.35 23.D85 4,392,860 4.369.775 1,882.117 

required to be removed from the -.-ater. The Cowrll was ~equ.ested by NMFS 
The intent of' this rule is tonduoe in October 1992 to take action to reduce 
signi&CIDtly the brcatch of Jwbar the ba.tbaJ porpoise byc:alch •ithi.D the 
porpoise iD the Gulf of Mai:De link context of Amendment S. 11le CouDci1 
gilJ:Det fishery. agreed lo develop fishery man.agement 
EFFECTIVE DAlE: May 20, 1994. measures tbr,t wOuld address the issue 
ADDRESSES: Copies of Amcdment s. its 00 the~ that abe~ sWnet fishery 
regulatory impact review (RIR) ana the was abject to Je~Ul.ation .UDder 1he 
final regulatory flexibiUty analysis · FMP. there were DO ex:illiDSresuJ•tory 
(FRF A) contained 'dth the JUR. its final mechanf.sms &o Ndw:e porpoise takes. 
supp1emctal environmental impact ud &heame.nt level ~fbyatc:b iD the 
statement (FSEIS). and FramewOJ'k fishery. '_VIS not tNStain.lble. 
Adjustment 14 audits en\ironmental Addiu~y.cm Januuy 7, 1~3. 
assessmct are available upon request NMFS ~lisbed a propOsed nale (58 FR 
from Douglas G. Marshall, Executive 3108l to lisa the Gull of~e 
Director New England Fisbe~· population of'bubor ~rpcnse as. 

' ·1 B tluuteiUKI w.ule.r the~ 
Management Couna • 5 roa way. Species Act {ESAJ due ~erll • to the 
Sauaus. MA 01806-2097• · Jevel ofiDddellw'blkes iD the sink 
FOR FURTHER INFORMATION CONTACT: E. sillnet fishery and the lack of an 
. Martin Jaffe, NMFS, Fishery Policy adequate l'elri.tlatory mecbanism to 
Analyst. 508-281-927%. accomplish byc:atch :reductions. As 
SUPPLEMENTARY INFORMATION: . NMFS noted ill &he rule, the Marine 

Mammal Exemption Program contained 
llackpoaDd iD the 1988 amendments to the Marine 

The New Enslmd Fishery Nammal Protec:tioa. Act (MMPA) did 
Management Council (Council) Dot a bycaldllimits. 
submitted Amendment 5 to NNFS on The Council aubsequently adopted 
September 27. 1193. One of its priadpal the aoal of IChievina leductions in 
objective.s was to reduce the bycetch of bll'bor porpoise bycatcb, 10 that the 
harbor porpoise iD the GuU of' Maine · actual amount of harbor porpoise caught 
sink sillnet fishery by the end or year 4 as bycatd:l m the link sillnet fishery 
of implementation of the Amendment to would Dot exceed 2 percent of the 
a level Dot to exceed 2 perceD1 of the estimates afthe bmbor porpoise 
population, based on 1he best estimates population, iD part to avoid the pendir.g 
or abundance and b)·c:atdl. ESA listing. "'bis objecti\'e was based on 



Federal Register I Vol. 59, No. 100 I Wednesday, May 25, 1994 I Rules and Regulations 269.,3 

a recruitment rate for harbor porpoise 
that is about 4 percent per year, 111d a 
conservative fiSheries bycatch level that 
should not exceed 50 percent of the 
recruitment rate for marine mammals. 
The 1991/1992 pooled hamar porpoise 
population abund111ce estimate ia 
47,200. Using the lower bound of the 
95-perc:ent confidence interval for that 
estimate, 39,500, the 1990, 1991, and 
1992 ratios of bycatcb to •vena• 
population abundance were 
approximately 8 percent. 4.3 percent 
and 2.2 percent, respectively. A 2· 
percent goal allocated 10lely to the Gulf 
of Maine sink pllnet fishery did not 
take into account the unl:nown level of 
harbor porpoise takes in the Mid
Atlantic region 111d in adjacent 
Canadian waters. 

Because tbe 1992 abundance 111d 
bycatcb information was not available 
until June 1993, however, developmnt 
of effective measures based on the best 
scientific information lassed bebind the 
formulation of the overall Amendment 5 
package. The harbor porpoise bycatch 
mitigation measure linplemented by the 
final rule for the Amendment required 
the removal of all sin.k gillnets from the 
water during 4-day blocks of time each 
month in year 1 after implementation of 
Amendment 5. Years 2 and 3 of · 
Amendment 5 called for tki&y blocks 
each month. Yes.r 4 required 12-day 
blocks 111d year 5 required 16-day 
blocks. 1-'be Council supported, and 
NMFS approved. the use of blocks of 
time as an interim me8SU1'8 on the 
assumption that appropriate time and 
area management measures would be 
developed as soon as possible. • 

The rationale for the interim measure 
was based largely on the lack of 
information conceming the sinlt gillnet 
fishery. By .. masking" periods of time 
monthly, during wbic:h all sin.k gillnets 
must be removed from the water, the 
time during wbicb harbor porpoise 
would be exposed to that sear would be 
reduced. In a rlmulation aDalyzing the 
effect of closing the Gulf of Maine sin.k 
gillnet fishery for 4 consecutive random 
days per ~onth, approximately 8.5 
percent oftbe fish would not be landed 
and 9.3 percent of the harbor porpoise 
bycatch would be avoided. The effect of 
choosing random days. however, 
produced very different values of harbor 
porpoise bycatc:h for the different trials. 

Because of the imprecise uture of the 
Impacts of the blocks of time, and upon 

receipt of the NMFS Northeast Fisheries 
Science Center's (NEFSC) · 
comprehensive spatial and temporal 
analysis of the bycatch in the fall of 
1993, the Councll voted to support the 
development of a time and area closure 
manapment system. The intent wu to 
replace the ex:lstingli)lnet alternative 
(nets removed from ihe water far 
apecLfied bloc:b of time) u the 1:wbor 
porpoise bycatc:h mitigation measure. 
The Councll decided, 111d NMFS epeed. 
that the gillnet Deet would not be 
subject to sround.6sh effort reductions 
until the effect of thel:wbor porpoise 
bycatcb reduction measures could be 
evaluated for their fmpactl DD . 
ground.6sh fishing effort (approximately 
1 year after fmplemntaticm of· 
Amendmnt 5). 

NMFS is amending the regulations 
under the framework abbreviated 
rulemaldng procedure established by 
Amendment 5 111d codi&ed at 50 CFR 
part 65t,subpart C Tbia procedwe 
requires the Coundl, when ma1dns 
spedfically allowed adjustments to the 
FMP. to develop and maJyze the actions 
over the span of at least two Council 
meetings. The Coundl must provide the 
public with advance notice of both the 
proposals and the analysis. and 
opportunity to comment. em them prior 
to and at tlie seeond Coundl meeting. 
Upon review of tbe analysis 111d public 
comment, the Coundl may recommend 
to the Regional Director ofNMFS that 
the meas\11'81 be published u a final 
rule lf certain conditions are met. The 
Director, Northeast Region. NMFS. 
(Regional Director) may publisb the 
measures u a final rule or u a proposed 
rule lf additional public comment is 
needed. 

The Council complied with the 
procedural requirements and submitted 
the rule to NMFS, and NMFS concurs 
with the provisions of the Coundl's 
submission. Thit 8nal rule implements 
time and area c:1osu.res based DD an 
analysis by the NEFSC ofb&Jbor 
porpoise bycatcb using NMFS weisJlout 
ancf observer program data on the 
distribution of sin.k sillnet activity and 
the seasonal and spatial distribution of 
harbor porpoise in the Gulf of Maine. 
Extensive discussions amana the . 
Council, the fishing industry and 
rdentists led to the measures outlined 
below. · 

For pwposes of the mana&~t 
measures contained in this rule for 

NE1 --··------------------··----·-----~--- Maine lhorelint 
NE2 -·---·------·---·---··- ~ ... N. 
N£3 ·-----... ---·-.. --·----·-·-----·------.. -·. • 44"04.4' N. 
N£::4 ·--······---··-······-.. ·-----··-------·-·--- 44"06.9' N. 

Framework Adjustment 14, the Gulf of 
Maine is divided into three areas: The 
Northeast (from Penobscot Bay to 
Eastport. ME); Mid-coast (from Cape 
Ann to Penobscot Bay); and 
Massachusetts Bay (from Cape Cod to 
Ctpe Ann). The Coundl teeommended 
3~ay closures for each of these areas. 
The timing of the cl0S'W'81 corresponds 
to periods when harbor porpoise 
bycatcb is most likely to occu.r. The 
cfuratiOD accounts for the variability or 
harbor porpoise movements. The 
Council rec:ogni%es-tbat the Mid-coast 
and Northeast areas account for more of 
the bycatcb than Massachusetts Bay. At 
tbis time, however, harbor porpoise 
bycatcb mitigation measures are being 
applied uniformly across all regions iD. 
the Gulf of Maine. 

The NEFSC estimated that zeductions 
of 20 to 40 percent might be realized in 
the first year of lmplementatiOD of 
Framework Adjustment 14 if boundaries 

· dfscussed In Its initial analysis of a time 
111d area management system for the 
Gulf of Maine wen~ used in conjunction 
with the proposed 3D-day closures. The 
Council's boundary modifications could 
alter that estimate to 10me unl:nC:rl.\'11 
depee because of the potential • 
displacement of Jillnet .6!.bing effort to 
areas where butiOr porpoise are still 
subject to some level ofbycatch. It is 
reasonable, however, to llltidpate the 
minimum estimate of approximately 20 
percent. siven that the timing of the 
closures occurs in seasons of highest 
bycatch ofbubor porpoise In their 
respective areas. It Js also reasoneble to 
conclude that the continued annual 
waet reductions may be accomplished 
by modi&catiom to the same measures. 

The Counclladopted the approach or 
integrating effort reductions for key 

. species of sround.6sh stocks with harbor 
porpoise bycatcb mitigation measures 
aAer the first year of program 
Implementation. If tile measures. or any 
future approach that Is adopted. 
accomplish the harbor porpoise 
objective wltho.ut redudng gillnet 
.6shlng effort sufliciently to reach the 50 
percent effort reductiOD target, the 
Council will impose addltionalfisbin& 
nstrictions. 
A. Northeast Qosure Area 

· TbJamea will be closed to fishing 
with sink &lllnets flom August 15 

. through September 13 of each fishing 
year. 

u•ss.ow. 
68"55.0'W. 
67•48.7'W. 
67"52.8' w. 



.... 
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~ES---------- ~ ··-----·-----·-::.!:;:..!~~=-NE6- ....... --·-····--···-·--·--· ---··-...;.--·----

B. Mid-coost OoAUe .A.Ma 
Ti::ds area will be closed to f'ishinc with siDk ciJlDeli tram November 1 dlroup November 30 of each fisbina 1••· 

MC1 _ ... "·----·--··-·-----·--- 42"45' N. 
. MC2 -· .. ·-·-·---··--·-·-.. --·----.. ---· 42"45'N. 
MC3 _ .......................... ~--· .. ----.. ·-·---· 43-15''H. 
MC4 __ .. ____ ,_ ................. _ ... _.................... 43•15• H. 

MC5 ---·--------·--.. ·--· Maine ld'oOI'Itii• 

C. Alalfodtumts BayOosurit ilrea 

Massac:fuetls llholeline. 
70"1S'W. 
70"15'W. 
19"00'W. 
89"00'W. 

This area will be closed to fishing v.ith sink Jillnets from Man:1a 1 tb.zoua'h March 30 of each lishina JMl· 

MB1 ---·---------.. ·-·-·- ~N. 
MB2 --.. -·-·------------·--.. 42'"30' N. 
MB3 ------------·--·-.-..-·...... 4.2"12" N. 
M84 ---·-·---·-----·-·... C2'"12'N. UB5 ........................ ___________ ....... ~ 11hofetine 

Massachusettlltlcnllne. 
'JI0<'30' w. 
70"30'W. 
JO"'O'W. 
l'O"DO'W. 

'lbi!re is 1 band outside the .Mid-coast dosu.re area that encompasses Jeffreys !.edge ud k Gest.:ribed nlatiYe to 
1be Mid-coast area as -east on 42"'30 N. from the shore to 7o•oo w .. DOI1h llq 70"00 W. to t3•oo .N .. em 43•00 
N. to 69"00 W .• 1hen earth on ti9"00 \V. to the shore. AccardiJl& to lhe .tea tampliD& data bue. Jwbor _porpoi~e 
bycatcb in this band bas been relatively hip daring 1he last 3 years. Concerns fOcus on whetller a displacement 
ol more fishing effort into this tegion misdlt account fDr a kill rate u high u or potentiaD)' lafa'ber Jban iD P!'9viOUS 
years. Under pro\isions of this final rule. ~e band will ftlmain open, but 11ie CoUDcll recommeodlid mandatory Gbserver 
coverage for vessels fishing in tbe eree if fuods are ave:ilable. 

D. Open Ateas: 
Areas shown on Figure 4 to part 651. but 1Krt enclosed 'by 'the bcn:mclary .lines desc:d'bed abov-. would Dot 'be 

subject to closure at this time. · . 
The Council program calls for a 20-percent reductioll In tlte GaH of Maine habor porpoise 'byc:atcb In year 1 

of implementation of Amendment 5. To ensure oonti.nued .&arts to ftduc:e tbe ~tdl, Amend:mtmt $ ltetes that a 
Harbor Porpoise Review T91Un {HPRT). 'fpoiDled by tbe OrN:ndl, will twaluete the effecti.eness of tbe O:nmdl's mitigation 
measures an.Dually by September 15 o each year and. if DIICeSA!Y• I'8COIJUDeDd dumps to 8DS\1'I'8 tbet the byc:atcb 
:reduction Soals are meL 

Future management measures "ill be desi:RD.ed to Kbiew a &o-percent lllduction In 1be bycetc'b d lla:rbor pmpoise 
from c:ur.rent levels over a 3-year period. Basea AD a bycalcb of 1.300 animels (a icwe tHt CXID.Ititutes a ftJU,gh avenge 
of the byca.tcb estimates over the last 2 years}, tbe byc:atcb in years 1. z. and 3 would 1M llduoecl to t.otO. 780, 
and 520 animals. .respectively. 

Such a reduction Khedwe migbt ~ tbe pl of Nduc:ing the lwbor pmpot. b)'catcb to a lew! DOt to exceed 
2 percent of the estimates of population abundance and bycatcfi (39.500 and apprax:imately 1.,300, leiP8dive~yJ. 'The 
use of the lower bound of die 95-~nt confidence interval for abe llbundance esti81ete, 39,500. a<td.s a level of 
conservatism that in part addresses tbe ~ of ibe c:onfidnce iDtervals I'WTO~ the ~ llltimates. As 
pmiously discussed, ibe entire 2 percent byc:atcb CI.DDOt be .UOC.ted aoWy to lhe Gull' ol MaiDe liDk aUlDet 8eet. 

A specific: target far year 4 will be .sAebUsbed 'by the JUIRT after a:anlideradoa of previous tqet.s DOt met iD 
any Siven year or because of possible Jnaeased bycat<:h nduc:ticms nquhed by tbe liM _..lld.I:Daots tD lbe Mari.De 
Mammal Protection Act. For exam~le. If the 20 percent t.uaet 11 lllisied m an1 tJI abe lirst duw ~· abe fourth 
rear allows tbe flexibility to add that portion or tbe teraet redw::tioa.s AOl achieved Ill any of abe &tt lh1'ee )'8lfS 
to be deferred until the next :yoear « un:il year four of ihe propun. T.be Jll!l8f-l aaraet. howner. amnot ti!XoeeO 20 
percent of the total reduction requtred over t:be entire C·year periOd. 

~- a.po:iatles 
Tbe Council held the first of two meetings ~ 'UJ:Ider 1he Amendment 5 frameworl ed,justmenl pocess can 

February 17, 1994. Tv.•o public bearinss wes-e su~thr held on March V, 1994. bl PoJt.anouth. NH..ancl an March 
10. 1994, In EUsworth, ME. The Council approved tbe closures for tbe 'Nartheast ad Mid-coast areas a1 lb8 aec:ond 
Council meetins held on Much 11, 1994. On April e. 1994. tbe O:Ju:Ddl adopted boundaries and a »day dosure 
period for tbe Massachusetts Bay area. -

In addition to the meetings held within the fcmna] frmnewmt period, 'tbe public was DoUiied of e11 Marine Mammal ~ 
Committeil meetings held between September 1993 and March 1994, for the p~ of developillg the lime and .tiU 
dosure plan. For scoping purposes. tbe issue also was Included in tbe Amendment 5 public: he8rina document ad 
was re\iewed at a series of coeshdde meetings held bl tbe l])ri.ng of 1993. • 

Comments on the Council's proposal were received from Maine Congressin.Dal Rep. Olympia J. Sn.owe ud the 
following organizations: Cape Ann Gi.ll.Detter's Assodation. Bever))·. NA; Conoamessett F.ama. F.almOu.th, MA.; ltatemational 
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Hampshire Commercial Fishermen's 
Association, Rye, NH. 

Comment: Numbers of fishermen had 
serious concerns about the quality or the 
data used to determine time and area 
closures. 

Response: Measures contained 1n 
Framework Adjustment 14 are based on 
the best scientific information available. 
NMFS has conducted two population 
surveys of harbor porpoise abundance 
in the Gulr of Maine/Bay of Fundy 
region. Additionally, bycatch estimates 
have been calculated from observed 
S)llnet trips. based on sea sampling data 
collected since 1989. Since June 1991, 
obsen·ers have made trips on roughly 9 
percent of the Gulf of Maine gillnet 
trips. All available information on the 
biology, seasonal distribution, 
abundance and bycatch wes reviewed at 
two international workshops convened 
by the NEFSC in Woods Hole, MA in 
May 1992 and February 1994. 

Comment: Several commenters 
expressed concern over the harbor 
porpoise abundance estimates for the 
Gulf o! Maine/Bay of Fundy population 
and the disparity between the point 
estimates for 1991 and 1992. They urged 
the Council to ask !\'MFS to conduct 
ongoing sur.·eys i:1 order to better re5ne 
thedata. · 

Response: Again, the estimates are 
based on the best scientific information 
available. NMFS abundance estimates 
for 1991 and 1992 are 37,500 (% 
coefficient of variation (CV)::28.8, 95% 
confidence inten·al (CJ)=26,700 to 
86.400) and 67,500 (%CV=23.1, 95% 
CJ=32.900 to 104,600). respectively. The 
reason for the nearlv twofold, but 
statistically insignificant, increase 
between 1991 and 1992 is unblown. 
Although t.lte increase is statistically 
insignificant, it may reflect a real change 
in abu:tdance due to a distribution 
change or methodological sampling 
enor. Methods to investigate this 
difference were recommended at the 
February 23-25 NEFSC workshop to 

. evaluate the st.atus or harbor porpoise in 
the western North Atlantic. An 
abundance survey has been 
recommended for 1995. 

Comment: A suggestion was made to 
di\ide the Northeast closure area in 
half. longitudinally. or simply to make 
the entire area smaller. -

Response: The Northeast area 
proposed for closure ftom August 15 
through September 13 a!ready 
represents a comp:-omise forged 
between fishermen and the Council. But 
concerns still exist that animals will 
move into adjacent areas where vessels 
a::-ay concentrate and increase the 
lil. elibood of takes, rather than reduce 
that• possibility. Also, NMFS survey data 

indicate that harbor porpoise usually 
frequent the same generill areas of the 
Gulf of Maine, but not always at the 
same time every year. Because of this 
variability, shorter closures in smaller 
areas could result in little or DO 
reduction 1n bycatch.lf animals are not 
present during the closure period. This 
would result in lost fisblng time with no 
benefiL . • • . 

Comment: Commenters expressed 
concern about Northeast time and area 
closures that would eliminate fishing in 
the Scboodic Ridge area, a region vital 
to the .. downeast" fishermen. 

Response: The Council's final 
decision took into account the fac:t that 
the time and area plan would be phased 
in over f years. Du.1ing the first year of 
fmpJementation, the Schoodic Ridge 
fishing pounds wiD be left open. 
Further changes to the area will be 
based on the harbor porpoise bycatch 
estimates derived frOm sea sampling 
program and other relevant data 
submitted to the Council. 

Comment: Commenters from Maine 
questioned why Jeffreys Ledge, an area 
located off the coasts of Massachusetts 
and New Hampshire that accounts fcx a 
relatively high leveJ ofbycatch, was 
being left open in the firSt year or the 
plan. 

Response: The Council's Mid-coest 
closure area incorporates an area known 
as Jeffreys Basin, but excludes Jefrreys 
Ledge. In past years, the basin area bas 
represented a~er Jevel ofbycatch 
than Jeffreys e. Concerns focus on 
whether the disp cement of more 
fishing effort onto Jeffreys Ledge might 
account fcx a kill rate as high as or 
potentially higher than, in previous 
years. AJ "ith the Northeast area, 
however, the Council considered the 
boundaries adequate for year one or 
implementation or Framework 
Adjustment 14. Bycatch of haibor 
porpoise will be monitored and the 
need to adjust the boundaries can be 
accomplished under the framework 
system. 

Comment: One individual asked for 
an exemption for small-boat operators 
who fish inshore only, and who are 
responsible for little ex no harbor 
porpoise bycatch. Otherwise, they 
would effectively be excluded from the 
fishery as of the November 1-30 Mid
coast closure because they are too smalJ 
to fish in offshore conditions. Another 
commenter susgested that these vessels 
fish under the 500-pound (226.8 kB) 
possession limit for regulated species of 
groundfish. 

Response: Harbor porpoise 
throughout the Gulf of Maine are 
distributed both inshore and offshore 
and become entangled in gfllnets, 

regardless of vessel size. Additionally. 
all sink S)llnet vessels fishing under • 
Federal mulUspecies permit. regarclles.s 
of where they are &shin g. are subject to 
the porpoise bycatch reduction 
measures. 

Comment: Cillnet gear should be 
S)ven credit. one commenter said, for 
being sJze..selec:tive and for resultinsln 
disclrds or juvenile &n&sb. 

Response: Once the time and area 
program has been in place 
(approximately 1 year from the date of 
Implementation), the CouncU will 
evlluate the Impact or the gillnet fishery 
on the mortality or pundfish stocb 
and develop management measures that 
are appropriate for the sUlnet sector. 

Comment: Some commentel'S felt the 
harbor porpoise bycatch reduction 
program was a mec:banism being used 
by other interests to close the sink 
S)llnet fishery. 

Response: The Coundl's measures are 
designed to minimi-ze impacts on the 
sink gUlnet fishery, whUe at the same 
time achieve the stated harbor porpoise 
b~utcb reduction objectives. The 
Coundl has held 16 public meetings 
since its lnltial commitment to 
incorporate bycatch mea~ 1n 
Amendment 5 and bas Involved the 
fisblng community, c:onservation pups 
and interested parties in the 
development of the FMP. 

Comment: Several commenters felt it 
was inappropriate to use the harbor 
porpoise time and area closure plan to 
protect endangered whales. 

Response: /U put or the Coundl's 
obligations under section 7 of the ESA. 
a consultation with NMFS is required If 
• fishery affects, either directly ex 
.Indirectly, endansered or threatened 
species or any desisoated critical 
habitat. Because this framework 
edjustment represents a change in 
management measures for a gear type 
that has interactions with endangered 
species. the Council ze-lniUated the 
section 7 consultation developed for 
Amendment S,ldentified potential 
interactions and has addressed them in 
the context or this framework 
adlustmenL 

t"omment: Many fishermen supported 
the use or .. pingers." aound emitting 
devices that increase an animal's · 
awareness or nets. as a bycatch 
mitigation measure. A suggestion was 
made to use pingers in year 1 or 
implementation of Amendment 5 in 
conjunction with four-day blocks of 
time, but with no subsequent expansion 
of the days during which nets would be 
removed from the water in future years. 

Response: The f~ay blocks of time 
during which all S)llnets would be 
removed from the water each month 

.. . 
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throughout the range of species covc,red 
by the Northeast Multispecies FMP was 
almol>1 unJ\•ersally rejected by 
c:ommentcrs who attended public 
meetings and by those who submitted 
written co:nments. The Council and 
}I.'MFS are aware that initiatives are 
underwey which involve acoustical 
alann resca."'Ch and possible • 
mocllfications to gillnet gear to re~ut:e 
porp(lise bycatch.lf any of these 
app:oaches produce scientifically 
supportable results that can be 
incorporeted into a management 
strategy. the Council would recommend 
them t.h.-ou£b a framework adjustment 
with a minimum ohegulatory delay. 

Comment: SeYeral commcnters 
qur.s1ioned why the Council rejected the 
use of 11n indus-.ry proposal based on a 
reduction in the nu.-:1bE:r of giJlnets in 
use. 

Rt·sponst>: At this tinw. it is not 
possiblf! to determine the relntionsbip 
hfotwccn the nl:Inbcr of nets and fishing 
or bBJ'bor porpoise ruort&lity.lt is 
known only tba: thf're is a relationship 
that is not linear. Even a simple 
estimation of the number of nets in usc 
is impos!>iblt>, at present. because of the 
,·ariability of length of nets. munbers of 
nets in a strins. soak time and the 
\'ariabw numbt:lrs of both full· and part· 
time vb5e;l!. panicipating in the fishery. 
Mul'l'O\·er. ttnfon-.ernent of a TP.duction in 
thf' nur.1bcr of nets in the ocean. as 
opposed to a time and area prohibition. 
would be ,·en· difficult. if not 
impossiLie. to accoreplish at this time. 

Classification 

Tbi!' nogulotion is not sul-icct to the 
n-quirer::ents tn prepare a proposed n1lt' 
under th£> conditions met by t!:is 
framewt.rk ection that ha\·e pro\ided 
adttquatf' prior public comment when 
th!! action was proposed and discus.q!d 
O\'r.r thE· course of sc,·eral Council 
mL-etin(tS. Tcerefore. a regulatory 
flc.dbility analysis was not pi"P.parcd for 
this action bee.~~ use it is exempt from 
such an analysis under the Regulatory 
Flt>xibili:y Act. 

Thil' final rult> has bec:1 determined to 
oo not si~nificnn1 for purposes of E.O. 
128ti6. 

Point 

The Assistant Administrator for 
Fisheries, NOAA (AA) finds then is 
good cause to waive prior notice under 
5 U.S.C. 553(b) of the Administrative 
Procedure Act (AP A). Public meetings 
held by the Council to discuss the 
management measures Implemented by 
this rule provided adequate opportunity 
for public comment to be considered. 
Thus, additional opportunity for public 
comment ls \UllHlCeSS~. 

The A.a. also finds that under section 
553(d)(1) of the APA, because 
immediate implementation of this rule 
nlie,·es a restriction that would require 
4 days out of the water by all vessels 
using link gillnet gear in May and June, 
there ts no need to delay for 30 days the 
effecti\·eness of this regulation. 

lJst of Subjects ln 50 CFK Part 651 
Fisheries, Fishing. Reporting and 

recordkeeping requirements. 
~d: May 20, 1994. 

Charles KamelJa. 
Acfing Program Monagement Officer. 
National MDrine Fisheries Senice. 

For the nasons set out in the 
preamble. 50 CFR part 651 is amended 
as follows: 

PART 651-NORTHEAST 
MULTISPECIES FISHERY 

1. The authority citation for part 651 
continues to read as follows: 
• Authority: l(i U.S.C. 1601 f:l St:q. 

2. Section 651.2 is amended by 
rcmo\ing the definition of "bottom· 
tf!nding gillnet or sink gillnet" and 
adding a definition of "sink gillnet" in· 
alphabetical order to read as follows: 

1151.2 Definitions. 
• • • • • 

Sink gillnet means any gillnet, · 
anchored or otben\ise, that is designed 
to be. capable of being. or is fished on 
or near the bottom in the lower third of 
the water column. 
• • • • • 

3. Section 651.9 iS amended by 
te\ising paragraphs (a)(13) and (e)(31) to 
read as follows: 

f 651.8 Prohibitions. · 
(a) • • • 

NORTHEAST CLOSURE AREA 

Latitude 

NE1 _..................................................................... Maine shoreline 
NE2 .......................................................................... 43"29.6' N. 
NE3 .......................................................................... .(4•().;.4. N. 
NE4 .......................................................................... 44:"06.9' N. 
NES ........................................................ :................. 44'312' N. 
N!:6 ........................................................... .. Maine Shoreline 

(13) Fish with, set, haul back, possess 
on board a vessel, or fail to nmove a 
sink gfllnet from the areas and for the 
times·specified in§ 651.32(a), unless 
authorized in writing by the Regional 
Director. 
• • • • • 

(e) • • • 
(31) F'J.Sb l\ith, set, haul back, possess 

on board a vessel, or fail to remove a 
sink gillnot from the EEZ portion of the 
areas, and for the times specified in 
§651.32(a), unless authorized in writins 
by the Regional Director. 
• • • • • 

4. Section 651.32 is amended by 
Je\ising paragraphs (a) and (b) (1) and 
(2) to read as follows: 

fi5U2 Sink gtnnet ..-qulrementa to 
Nduce urbor porpoiN takes. 

(a) General. Jn addition to the 
measures specified in §§ 651.20 and 
651.21, persons owning or operating 
vessels using. possessing on board a 
\'esse I. or fishing with, sink gillnet gear 
are subject to the following restrictions. 
u."tless othen\ise authorized in \\'liting 
by the Regional Director: 

(1) Areas closed to sink sillnets. AU 
persons owning or operating vessels 
must nmove all of their sink gillnet sear 
from, and may not use, set, haul back 
fish \\ith, or possess on board a vessel 
a sink gillnet in, the EEZ portion of the 
areas and for the times specified in 
paragraphs (a)(1) (i) through (iii) of this 
section; and, all persons owning or 
operating vessels issued a Federal 
Multispecies Limited Access Pennit 
must nmove all of their sink gillnet gear 
from. and, mav not use, set, haul back 
fish \\ith or pOssess on board a vessel 
a sink gillnet in, the entire areas and for 
the times specified in paragraphs (a)(1) 
(i) through (iii) of this section. 

(i) Northeast Closure Area. During the 
period August 15 throUgh September 13 
of each fishing year. the restrictions and 
requirements specified in the 
introductory text of paragraph (a)(1) of 
this section sbaU apply to an area 
known as the Northeast Closure Area. 
which is an area bounded by straight 
lines connecting the follo\\ing points in 
the order stated (see Figure .4 of this 
part) .. 

68"55.0'W. 
68•ss.o· w. 
67"418.7' w. 
67-52.8' w. 
67-o2.7'W. 
67002.7'W. 

Longitude 
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(ii) Mid-coast Oosure Area. During the period November 1 through November 30 of each &shins year, the restrictions 
and requirements speci&ed ln the intrQductoey text of paragraph (a)(t) of this section shall apply to an area boli.'D 
as the Mid-coast Closure Area, which is an area bounded by straight lines connecting the following points in the 
order stated (see Fisure 4 of this part). · · 

M:D-COAST ClOSURE AREA 

Point Latituclt 

MC1 -·····-.. ···-········••m ......... ~-----............ 42"45' N. 
MC2 --·····--................... - .................. ____ •••• 42"45' N. 
MC3 -·······-----··-.. ·------··--·--· 43-"15' N. MC4 _ ...................... - .... - ............. - •• -............... 43•15' N. 
MCS ................................................ ._...................... Maine ahoreline 

Massac:husetts lhorefiNI. 
?0-15'W. 
?0-15'W. 
69"00'W. 
19"00'W. 

(iii) Massachusetts Boy Closure Area. During the period March 1 through March 30 of each fishing year, ~e restrictions 
and requirements specified ln the introductory text of paragraph (a)(t) of this lection shall apply Ia an area known 
as the Massachusetts Bay Closure Area, which la an area bounded by aJrajght lines connectir.lg the following points 
in the order stated (see Figure 4 of this part). • ,. 

MAssACHUSETTS BAY ClOSURE AREA 

MB1 ........ _ ........................ - ............................. -... 42"30' N. 
MB2 .......................................... - ............ - ...... -.... 42"30' N. 
MB3 ...................................................... - ........ -.... 42"12' N. 
M84 ......................................................................... 42"12' N. 
MB5 ........................................................ -............. Masseehusetts ahoreline 

(b) • • • (1) By September 15 of each 
year. the Council's Harbor Porpoise 
Re\·iew team (HPRT) shall complete an 
annual re\iew of harbor porpoise 
b\·catcb and abundance data in the Gulf 
of Maine sink gillnet fishery, e,·aluate 
the impacts on other measures that 
reduce harbor porpoise take, and may 

make recommendations on other 
"'reduction-of-take" measures iD light or 
the harbor porpoise mortality reduction 
goals. 

(2) At the first Council meeting 
following the HPRT annual meeting. the 
team shall make recommendations to 
the Council as to what adjustments or 

Massactuletts lhoreline. 
7o-30'W. 
7o-30'W. 
JO-CIO'W. 
70"00'W. 

changes, II any. to the "reduction-of· 
take" measUNS should be implemented 
in Ol'der to meet haibor porpoise 
mortllity reduction pis. 

•• • • • • 
5. Fipre 4 is added to the part as 

follows: 
....... COOl ...... 
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'llllt 

(FR Doc. 9-i-12782 Filed 5-2G-94: 4:00 pml 
IILUHG COOl J5to-t2~ 
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SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Report 
and Order, MM Docket No. 91-219, 
adopted June 21,1994, and released July 
S, 1994. The full text of this 
Commission decision is available for 
inspection and cop)ing during normal 
business hours in the Commission's 
Reference Center (Room 239),1919M 
Street NW., Washington, DC. The 
complete text of this decision may also 
be pUrchased from the Commission's 
copy contractors, International 
Transcription Senices,Inc., 2100 M . 
Street NW., Suite 140, Washington, OC 
20037, (202) 857-3800. 

List of Subjects in 47 CFR Part 73 

Radio broadcasting. 

FOR FURTHER INFORMATION CONTACT: E. 
Martin Jaffe, Fishery Policy Analyst. 
Northeast Regional Office, 508-281-
9272. . 

Correctioa ofPuhUcatioa 
The publication on May 25, 1994, of 

the final rule (I.D. 05129tA), whJch was 
the subject of FR Doc. 94-12782, Is 
corrected as foUowa: . • · 

I 851.32 [ComctedJ 
On page 26977, inS 651.32(a)(t)(iii), 

in the table "Massachusetts Bay Closure 
Area", the entry "MB5" under the 
heading "Point", Is revised and the 
entries MB6 and MB7 are added to read 
as follows: 

Part 73 ofTitle 47 of the Code of 
Federal Ret;ulations is amended as V 
follows: · 

Point Latitude 

.. 
Longitude 

• • 

PART 73-[AM'=NDEO] 

1. The authorit\· ci:ation for Part 73 
continues to read· as follows: 

Authority: 47 U.S.C. 154, 303. 

I 73.202 (#.r:"'Cnde:s) 
2. Section 73.20~(b). the Table of FM 

Allotmen!s under Wisconsin, is 
amended by remo\·ing Channel 298A 
and adding C.I-Jar-.nel 29SC3 &! Brillion. 
Federai Commur.ie2tions Commission. 
Jolm A. Kanu:sos, 
Acting Ciiief. Al!oca:ions Branch, PoliC)· and 
Rules Di,"fsion. M:us Mfdio Bureau. 
IFR Doc. 94-16552 Filed 7-7-94: 8:45am) 
aiUJNG C0i)E 1712-41-M 

DEPARTMENT OF COMMERCE 

National Ocear.lc and Atmospheric 
Administration 

50 CFR Part 651 

(Docket No. 14C55 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Final rule; correction. 

SUMMARY: This document corrects a 
final rule published on May 25,1994 
(59 FR 26972), whJch is related to 
Framework Adjustment 4 to the 
Northeast Multispecies Fishery 
~agement Plan (FMP). This 
document corrects the specifications of 
the Massachusetts Bay Closure Area. 
Et=FECTIYE DATE: July 8,1994. 

M95 •• Cape Cod 7o-DO'W. 
shoreline. 

MB6 .. 4~N -- Cape Cod shoreline. 
MB7 .. 42"00' N -·- Massachusetts 

shoreline. 

Date: July 1,1994. 
Hrruy R. Bculey, 
Ading Program Management Officer, 
National Marine Fisheries Sen ice. 
(FR Doc. 94-16499 Filed 7-7-9-1; 8:45 am} 
aiLUMG COOl S$1042~ 

50 CFR Part 672 
[Docket No. 131111--t042; LD. 0701148) . 

Groundflsh of the Gulf of Alaska 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration [NOAA), 
Commerce. 
ACTION: Closure. 

SUMMARY: NMFS is closing the directed 
shery for pollock in Statistical Area 61 

(between 159° and 110• W.long.}in the· 
Gulf of Alaska (GOA). This action Is 
necessary to pre\18Dt exceeding the third 
quarterly allowance of the total 
allowable catch (TAC) for pollock in 
this area. . 
EFFECTIVE DATE: 12 noon, Alaska local 
time (A.l.l), July 2, 1994, untilt2 noon, 
A.l.t., October 1,1994. 
FOR FURTHER .. FORMATION CONTACT: 
Michael L Sloan, 907-586-7228. 
SUPPLEMENTARY INFORMATION: The 
groundfish fishery in the GOA exclusive 
economic zone is managed by the 
Secretary of Commerce according to the 
Fishery Management Plan for 
Groundfish of the GOA (FMP) prepared 
by the North Pacific Fishery · 

Management Council under the · 
authority or the Magnuson Fishery 
Conservation and Management Act. 
Fishing by U.S. vessels is governed by 
regulations implementing the FMP at SO · 
CFR ~ 620 and 672. 

The third quarterly allowaDce of 
pollock TAC in Statistical Area &tis 
4.827 metric tons (mt), determined in 
accordance with S 672.20(a)(2)(iv). The 
Director, Alaska Region, NMFS 
(Regional" Director), hu determiDed, in 
accordance with S 672.20(c)(2)(il), that 
this third quarterly allowance soon will 
be reached. The Regional Director has 
established a directed fishing allowance 
of 4,200 mt, and has set aside the 
remaining 627 mt as bycatch to support 
other anticipated poundfish fisheries. 
The Region&l Director has determined . 
that the directed fishing allowance has 
been reached. Consequently, directed 
fishing for pollock in Statistical Area 61 
is f.rohibited, effective from 12 noon, 
A .. t., July 2,1994, until12 noon, A.l.t., 
October 1,1994. 

Directed fishing standards for 
applicable gear types may be found in 
the regulations at S 672.20(g). 

Classification 

This action is taken under SO CFR 
672.20. and is exempt from OMB re\iew 
under E.O. 12866. 

• Authority: 1& U.S.C. 1801 et #q. 
Dated: July 1. 1994. • 

O.rid s. CnstiD. 
Arting Director. Office of Fisltmes 
Conserwtion and Manasement, Notional 
Marine Fishems Semce. 
(FR Doc. 94-16480 Filed 7-5-94: 8:-t5 aml 
-.uNG CODE M1~ 

&0 CFR Part 675 
fDocket No.l31 too-4043; LD. 0705148) 

Groundflsh of the Bertng Sea and 
Aleutian Islands Area 

AGENCY: National Marine F'JSheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration [NOAA), 
Commerce. 
ACTION: Closure. 

IUMMARY: NMFS Is closing the directed 
fishery for yellowfin 10le by vessels 
using trawl sear in the Bering Sea and 
Aleutian Islands Management Area · 
(BSAI). This action Is necessary because 
the first seasonal apportionment of the 
Pacific halibut bycatch mortality 
allowance specified for the trawl 
yellowfin 10le fisheiy has been reached. 
EFFECTlYE DATES: 12 noon, Alaska local 
time (A.LL), July S, 1994, untilt2 noOn, 
A.l.L, August 3, 1994. 
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Federal Communications Coi'Dlllission. 
William F. Caton. 
Acting Secretary. 
IFK Doc. 95-26749 Filed tD-27-95; 8:45 ami 
e1UJNG COOl 1112-014 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration · 

50 CFR Part 651 

VOocketNo.I50124025-6255-02;LD. 
1003t5BJ . 

Northeast Multispecles Fishery; 
Framework Procedure to Protect 
Harbor Porpoise 

AGENCY: National Marine Fisheries 
Service (NMFS), NationaJ Oceanic and 
Atmospheric Administration 0\"'AA). 
Commerce. 
ACTION: Final ruJe; technical 
amendment. 

IUl,MARY: NMFS issues this final ru)e to 
correct and clarify certain sections of 
the regulations that implement the 
framework procedures for adjusting 
regulatory measures to protect harbor 
porpoise under the Northeast 
Multispecies Fishery Management Plan 
(f}.fP). This action is necessan; tu make 
these measures consistent with the 
intent of Amendment 5 to the Northeast 
Multispecie5 Fishery Mana~ement Plan 
submitted by the New England Fishery 
Management Council (Counci)). 
EFFECTIVE DATE: October 25. 1995. 
FOR FURTHER INFORMAnON CONTACT: E. 
Martin Jaffe, Fishery Policy Analyst, 
508-281-9272. 
SUPPLEMENTARY INFORMAnON: 
Regulations implementing Amendment 
5 to the FMP were published on March 
1. 1994 (59 FR 9872). and corrected on 
February 2, 1995 (60 FR 6447). 
Amendment 5, among other provisions, 
implemented a framework adjustment 
procedure for the purpose of achieving 
harbor porpoise mortality reduction 
goals. The section of the regulations 
implementing Amendment 5, pertaining 
to the .. reduction of take" measures in 
the harbor porpoise bycatcb of the Gulf 
or Maine sink gil !net fishery, does not 
renect clearly the intent of the Council 
with respect to the role of the Harbor 
Porpoise Review Team (HPRTI and the 
number or meetings required to 
conclude the procedure. 

As written,§ 651.32(h)(4) can be read 
to mean that the recommendations of 
the HPRT must be published in the 
Federal Register without analvsis or 
refinement by the Council. Th1s final 

rule/technical amendment corrects and 2. In§ 651.32, paragraphs (b)(4) and · 
clarifies the regulation and relieves the (b)(5) are revised to read as follows: 
HPRT of the unintended requirement to 
analyze and refine its own t 151.32 Sink glllnet requirements to 
recommendations for publication in the reduce harbor porpoise takes. . . . ... . . 
Federal Register. (b) ••• 

Section 651.32(b)(4) also can be read (4) Upon receiving the 
to mean that the Regional Director Is • recommendation of the HPRT of any 
required to provide the public with any changes or additions to the '"reduction 
necessary' analysis and opportunity to of take•• measures, the Council will 
comment on any recommended changes provide the public with any necessal)' 
or additions by the HPRT, before the analys.is and opportunity to comment on 
Council adopts them. This fine) rule/ any recommended changes or additions. 
technical amendment corrects and {5} After receiving putilic comment, 
clarifies ~e regulation and assigns the the Council shall determine whether to 
Council with the responsibility for d cb dditi th 
Providing the public with any necesu-rv recommen anges or a ons to e 

-" ')eduction Of take" measures at I 
analysis and opportunity to comment on Council meeting following the meeting 
any changes recommended by the at which it received the HPRT'1 
HPRT, as originally intended. recommendations. 

Finally, section 651.32(b)(5) seems to 
reqube a minimum of three Council 
meetings. Instead of two, as intended, 
before the Council shall detennine 
whether to recommend changes or 
additions to the "reduction of take" 
measures in the harbor porpoise bycatcb 
of the Gulf of Maine sink gillnet fishery. 
This final rule clarifies that at least two 
meetings are required, instead of three, 
making it consistent with the framewor 
adjustment provisions included 
elsewhere in the Northeast Multispecies 
FMP and other FMPs. 

Classification 
Because this rule onlv corrects and 

clarifies the Council's intent regarding a 
section of an existing regulation for 
which prior notice and opportunity for 
public comment were provided, under 5 
U.S.C. 553(b)(B) it is unnecessary to 
provide additional notice and 
opportunity for commenL Further, in 
that this rule is merely a clarification 
with no substantive effect, it is not 
subject to the 30..day delay in effective 
date provision or 5 u.s.c. 553(d). 

This rule is exempt &om review 
under E.O. 12866. · 

IJst of Subjects in 50 CFR Put 851 

Fisheries. r!Shing, Reporting and 
recordbeping requirements. 

Dated:Odober24,1995. 
l.idwd B. Schaefer, 
Jlctins .Assistant Administrator for FISheries, 
National Marine FISheries Sen!U:e. 

For the reasons set out in the 
preamble, 50 CFR part 651 u amended 
as follows: 

PART 651-NORTHEAST 
MULTISPECIES FISHERY 

1. The authority citation for part 651 
continues to read as follows: 

Audlority: 16 U.S.C 1801 et seq. 

• • • • • 
1FR Doc. 15-26758 Flled 1D-25-15; 10:10 
am) 
8II.I.JHQ COOl .,~ 

50 CFR Part 851 

AGE • enes 
Service (NMFS). National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Final rule. 

SUMMARY: NMFS issues this final rule to 
Jmplement measures contained in 
Framework Adjustment 12 to the 
Northeast Multispecies Fishery 
Management Plan (fldP). This rule 
expands and redefines the Mid-coast 
Closure Area for sink sUlnet par. Jn 
both area and time during 1995. to 
reduce the bycatch or harbor porpoise. 
while minimizing the loss or 6sh.ing 
opportunity to harvesters using sink 
gillnet par. 

- EFFECJJYE DATE: November 1.1995. 
ADDRESSES: Copies of Amendment 5 to 
the Northeast Multlspecies FIShery 
Management Plan (Amendment 5), its 
regulatory impact re\iew (RIRJ and the 
final regulatory flexibility analysis 
contained with the RlR. its final 
supplemental environmental impact 
statement. IIDd Framework Adjustment 
12 document are available upon request 
&om Douglas G. Marshall, Executive 
Director, New England Fishery 
Management Council (Council), 5 
Broadway. Sausus. MA 01906-1097. 
FOR FURTHER INFORMATION CONTACT: E. 
Martin Jaffe, NMFS, Fishery Policy 
Analyst, 508-281-927%. 
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SUPPLEMENTARY INFORMAllON: 

Background 
Regulations implementing 

Amendment 5 to the FMP were 
published on March 1. 1994 (59 FR 
9872). One of Amendment 5's principal 
objectives is to reduce tbe bycatch or 
harbor porpoise in the Gulf of Maine 
sink gillnet fish!l')" by the end or year 4 
or implementation to a level not to 
exceed 2 percent of the population, 
based on the best 1\"ailable estimates or 
abundance and bycatch. In addition. 
Amendment 5 requires that by 
September 15 of each year, the Council's 
Harbor Porpoise Review Team (HPRn 
complete an annual re\iew or harbor 
porpoise bycatch and abundance data in 
the Gulf of Maine and evaluate the 
impacts of other measures that reduce 
harbor porpoise take. It aJso encouraged 
the HPRT to make recommendations on 
other "reduction-of-take" measures to 
achieve the harbor porpoise mortality 
reduction goals and established a 
framework procedure for timely 
implementation or appropriate 
measures. 

With the enactment of Framework 
Adjus:mer.: .; :c tn!:.' Northeas: 
Multispccies Fishery regulations {59 FR 
2697.2. Mnv 25. 1994 ). a series of time 
and nrea ciosures to sink gillnet gear 
were implemented based on an anah·sis 
by the Northeast Fisheries Science • 
Center (t."EFSC) of the seasonal and 
spatial distribution of harbor porpoise 
and sink gillnet fishing activity in the 
Gulf of Maine. The time and area 
closures established by Framework 4 
remain in place except as modified by 
this action. 

On September 8. 1995. the HPRT met 
to complete its annual review and to 
develop recommendations concerning 
future measures that would allow the 
Council to achie,·e the "reduction-of· 
take" goals stated in Framework 
Adjustment 4. The HPRT also discussed 
the possible use of acoustic de,•ices as 
part or a bycatcb mitigation strategy. 
because independent research has 
shown that sound emitting devices 
placed on sink gillnet gear can be 
effective in deterrin_g harbor porpoise. 

At this meeting. the HPRT re\,ewed 
data collected since 1990 &om analyses 
prepared by the NEFSC and compared 
it with 1994, the first year in which.the 
Council implemented time/area 
closures. Bycatch estimates for 1994 
were not avaHable from the NEFSC, but 
preliminary information on bycatch 
rates, including rates from previous 
years for comparison purposes. were 
used in addition to information on the 
location of incidental takes in the 
southern Gulf of Maine. The HPRT 

concluded that: (1) The time and area 
closures, as currently configured. are 
neither long enough nor large enough to 
achieve the bycatch reduction goals: (2) 
the first year goals were probably not 
met and the porpoise bycatch was very 
likely higher in 1994 than in 1993 based 
on the higher bycatch rate in 1994 as an 
indicator; (3) the degree of effectiveness 
of existing measures cannot be fully 
evaluated until additional infonnation 
or the distribution of fishing effort is 
available and: (4) the potentia] increase 
in bycatch appears to have been caused 
by an increase in the bycatch rates in 
the Mid-coast area in the fall. 

The recommendation of the HPRT. 
therefore, is to extend the timing or the 
Mid-coast closure as a means to achieve 
the bycatch rate reduction goaJs, and 
secondarily. to expand this area to 
include locations that have historically 
accounted for bycatch but were not 
included in the first year closures. ~e 
proposed area of expansion is directly to 
the east and south of the current area, 
incorporating an oceanographic feature 
desaibed on nautical charts as ''Jeffreys 
Ledge." The specific area is found in 
Fipure 8 of this rule. For the purpose~: 
of this action. the area of expansion is 
referred to as the "JeffreJo'S Ledge Band. •• 

On September 11. 191i5. the HPRT 
forwarded its recommendations to the 
Council, which initiated a framework 
procedure to adopt certain measures in 
response to the HPRT's 
recommendations. The Council did not 
adopt the recommendation regarding 
the Mid-coast area verbatim, because the 
regulatory process for implementing 
framework measures requires an 
opportunity for[ublic comment and, 
therefore, woul not allow completion 

feasibility Of these devices in I separate 
action. . 

On October 11, 1995. the Council held 
the second public meeting during which 
it adopted the framework adjustment 
measures. NMFS conCUJ'S with the 
Council's recommendation: this final 
rule implements Framework 
Adjustment 12 to address harbor 
porpoise bycatch by expanding the size 
of the Mid-coast Closure Area 
(including the Jeffreys Ledge Band but 
excluding TilUes Bank) during1995 and 
by extending the duration or the Mid· 
coast Closure for 1995 (initially 
November 1-30) through November and 
December. While the Council and 
NMFS are concerned about other areas 
that were under consideration for 
closure but not closed by this action. 
e.g .• the area east of 69°30' W. long. and 
Tillies Bank, the Council noted that it 
will review these areas specifically 
during the next annual review. 

The expanded and redefined Mid
coast Closure Area \\ith the Jeffreys 
Ledge Band depleted in Figure 8 of this 
part incorporated into it, is defined as 
follows: • • 

Jte,ised Mid-Coast Closure Area 
This area will be closed from 

November 1 through December 31. 
1995. 

Point Latitude Longitude 

MC1 -·-·-· 42"30'N- Massael'lu-
setts 
shoreline 

MC2 ---·· 42"30' N -~ 70'"1S'W. 
MC3 -·-···· 42"40'N- 70"1S'W. 
MC4 ---·--·· 42"40'N- 70"00'W. 

MC5 -·-··- 43•QO'N -- 70"00'W. 

MC6 --·--- 43WN-- &9•30'W. 
MC7 - .. ·- o•ts·N- W30'W. 

MC8 --·-- 43•ts·N -- &9•oo-w. 
MC9 -··-... -- Maine shore- &9•oo·w. 

line. 

. of this process until approximately 
November 1.1995. Ttius. the framework 
measures proposed by the Council 
during its meeting to initiate Framework 
12 on September 13-14, 1995, were to Comments ud Responses 
expand the closure area during 1995 by This issue was discussed at a Marine 
incorporating the Jeffreys Ledge Band MammaJ Committee meeting held on 
into the Mid-coast Closure Area, and to September 12, 1995, and at the first of 
dose this reconfigured area to sink · two Council meetings, required under 
gillnet gear during the period November the Amendment 5 framework 
1 through December 31, 1995. An • . adjustment process. held in Portland, 
alternative was requested by a member ME. on September 13. 1995. Documents 
of the public to exempt a small portion summarizing the Council's proposed 
of the Jeffreys Ledge Band known as action, the biological analyses upon 
Tillies Bank. The Council agieed to which this decision was based and 
consider this request.·pending further potential economic impacts were 
analysis. Tbe Council also requested the available for public review at least 5 
Director, Northeast Region (Regional days prior to the second meeting as 
Director). to investigate the possibilities required under the framework 
for additional experimental work on the adjustment process. which was held on 
use of acoustic devices. particularly in October 11, 1995. Written comments 
the Jeffreys Ledge Band, to mitigate were aa:epted until October 10,1995. · 
harbor porpoise bycatch. The Regional Comments on the Council's proposal 
Director agreed to investigate the were received from several individuals 
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and from representatives of the 
following organizations: International 
Wildlife Coalition (IWC) and Humane 
Society of the United States/Marine 
Mammal Conservation Coalition 
(MMCC). 

Comment: Several individuals did not 
comment in opposition to the closure, 
but rather in support of keeping Tillies 
Bank open to gilJnetting. 

Response: Tillies Baril has been 
excluded from the area incorporated 
into the closure because available data 
indicates that the harbor porpoisf 
bycatch rate in this area appears to be 
substantially lower than elsewhere in 
the Jeffreys Ledge Band. 

Comment: The representative ftom 
IWC asked whether opening Tillies 
Bank and the area east of 69°30' W. 
would hurt the chances for meeting the 
stated porpoise bycatch goals for 1995. 

Response: NMFS is aware that the 
closed area may have the effect of 
displacing effort to the area east of 
69°30' W. and to Tillies Bank and will 
monitor these areas to. the extent 
possible with the observer and at-sea 
enforcement programs. NMFS did not 
have sufficient justification to 
disapprove the Council's 
recommendation to leave these areas 
open and further notes that no harbor 
porpoise bycatch has been observed in 
these areas during the regular 
monitoring period from 199D-1994. 

Comment: Se\'eral commentors 
indic::~ted concern th<~t 1~3\"inM open 
Til lies Bank and the area east of 69.30' 
W.lomz. would not nro\'ide an 
alternatiw fishing area for 311 ~illneners 
displaced due to the extended closure. 
Their comments are summarized as 
follows: The area east of 69.30' W.long. 
is not good gillnet bottom and is already 
fully utilized; Tillies Bank may sustain 
some additional effort, but it would be 
restricted to larger vessels ftom New 
Hampshire; mobile gear would move 
into the closed area and pro\ide such 
disruption that the porpoise would be 
displaced into the open areas where 
gillnets would still be operating; and 
increasing conflict with mobile gear has 
forced gillnetters to concentrate their 
gear in the high relief areas (such as 
Jeffreys Ledge), which are not readily 
found outside the closed area. 

Response: NMFS recognizes that both 
the harbor porpoise fall distribution and 
changes in fishing strategies due to the 
closed area will be highly variable. 
These complicated variabilities make it 
difficult to predict the effects of this 
closure to either harbor porpoise 
bycatch or the fishery that is displaced 
by this action. The extension of the 
closure in both area and time is based 
on the best available information on 

observed harbor porpoise bycatch over pilot study was planned for a high 
the past 4 years. The analyses of · · bycatch area when it could be delayed 
economic effects of the extended closure for testing in a lower bycatch time/area. 
is also bat:ed on the historic use ofthe The representative from M:MCC 
areas. NMFS assessed such impacts to requested that the planned study be 
the extent possible in the Framework conducted in a lower bycatch time/area. 
document. Effects of the closure, Response: While Framework 
including any resulting displacement of .Adjustment 12 does not implement an 
fishing effort and of harbor porpoise, operational "pinger" study, the Council 
will be investigated by ongoing observer recommended further study of detemnt 
effort and reported to the Council for devices, specifically in the Jef&eys 
further consideration. · Ledge Band. Some Council members 

Comment: A commentor pointed out thought, and NMFS agrees, that if 
that while some gillnetters do &\\itch to approved, the experiment should occur 
hook gear, they do not switch to otter . .In an area where fishing activity and 
trawls or shrimp trawls as stated in the harbor porpoise concentrations oa:ur 
Framework Adjustment 12 documenL concurrently in order to be effective. 

Response: While some, mostly larger NMFS believes, based on an analysis of 
vessels are capable of switching to available informatJon, that this 
different alternative fishing gears, NMFS experiment would not preclude 
agrees that most gillnet vessels would attainment of the harbOr porpoise 
only be capable of switching to hook mortality reduction goals specified in 
gear. Amendment 5 (Framework Adjustment 

Comment: A commentor asked 4). 
whether NMFS could keep the option to Comment: The representative from 
incorporate a trigger mechanism into the MMCC asked how NMFS will 
closure. which would allow the area to coordinate reporUng requirements if a 
remain open until it could be new 48 hour Marine Mammal Reporting 
determined that harbor porpoise have Form. which is being developed for 
moved into the area. He added that an reportinf mortalities under the Marine 
analvsis of the use of a trigger Mamma Protection Act (MMP A), is 
mechanism for porpoise closures was to implemented. 
be provided to the Council by November Response: Fishers are already. 
30. required to submit Fishing Vessel Trip 

Response: No trigger mechanisms can Report fonns. Uthe new MMPA forms 
be developed in time for the 1995 beCome effective during the 
ciosure. The analysis of trigger experimental fishery, if implemented. 
:::echanisms will be made available to thev \\ill have to be submitted under the 
the Council for its consideration in tim"e frames stipulated bv that statute. 
ce\'ising measures to reduce harbor Comment: A comment or stated that 
porpoise bvcatch in the future. the small da}' trip vessels operating out 

Comment: A commentor noted that of Portsmouth. NH. who participated in 
the closure was for 1995 and asked the 1994 r experiment. would be 
about 1996 and beyond. unable to outside the extended 

Response: The Council will be closure area. 
discussing new closure measures Response: An experimental fishery is 
combined with phased·in pinger use in presently under consideration that 
subsequent years, as discussed by the would permit such vessels meeting the 
HPRT. H no new action is forthcoming, requirements of the experimental design 
the Council bas indicated its intent that to participate. H approved. NMFS 
the closure measures of Framework recognizes, howe\·er. that some vessels 
Adjustment 4 be the default. may not be able to participate due to the 
c---rimental Filherv location of the experimental fishery area 
-r •J .nd pinger availability. 

The Regional Director is considering Adherence to Framework Procedure 
an experimental &shery in the .. Jeffreys 
Ledge Band. ''This experimental fishery Requirements . 
would gather information pertaining to The Council considered the public 
the use of acoustic devices called comments prior to making its 
"pingers" in a commercial fishery, recommendation to the Regional 
including insights on pinger usage, Director under the framework 
durability and failure rate under provisions for the FMP. 1be Council 
commercial fisheries conditions, and requests publication of these 
additional data on pinger effectiveness management measures as a final rule 
in mitigating bycatch. The following after considering the required factors 
comments were received on issues stipulated under the framework 
related to this !!Xp8riment: measures in the Northeast Multispecies 

Comment: The representative ftom F'MP, SO CFR 651.40, and has provided 
nvc asked why an operational .. pinger" .upporting analyses for each factor 
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considered. NMFS determined that the 
framework adjustment to the FMP that 
this rule would implement is consistent 
with the national standards. other 

• provisions or the Magnuson 
Conservation and Management Act. and 
other applicable law. ~"MFS. in making 
that detennination. bas wen into 
account the information. \iews. and 
comments received during the comment 
period of the FMP's framework 
adjustment mechanism in 50 CFR 
651.40. 

Cassificalion 

List of Subjects iD 50 CFJl Part &51 

Fisheries. Fishing. Reporting and 
recordket:ping requirements. 

Dated: October 24, 1995. 
R.ic:bard H. Schaefer, 
Acting Assistant Administrator for Fisheries, 

• Notional Morine Fisheries Servictt. 

For the reasons set out in the . 
preamble, 50 CFR part 651 is amended 
as follows: 

PART &51-NORTHEAST 
MULTI_SPECIES FISHERY 

This final rule bas been detennined to 1. The authority citation for part 651 
continues to tead as follows: be not significant for purposes or E.O. 

12866. 
:rhe Assistant Administrator for 

Fasberies. NOAA (AA) finds there is 
sood cause to waive prior notice and an 
opportunity for public comment under 
5 U.S.C 553(b)(B). Public meetings held 
by the Council to discuss the 
management measuJeS implemented by 
this rule provided adequate prior notice 
and an opportunity for public comment 
to be beard and considered: further 
comment is unnecessan·. The AA finds 
that under 5 t:.S.C. ss:;,;c,.::,; the n~:t:c 
to have this rejlulation in piac:e b)· 
November 1. 1995. to a,·o:.i cielcv tha: 
would likely impede the a:::hie'\·ement of 
harbor porpoise mortality reduction 
pals constitutes good cause to wai\'e 
the 3G-day delay in effectiveness of this 
tegulation. 

In that this regulation is not subject to 
the requirements to prepare a proposed 
rule under 5 U.S.C. 553 or any other 
law, this rule is exempt from the 
requirement to prepare an initial or final 
regulatory flexibility analysis under the 
Regulatory Flexibility Act As such. 
none bas been prepared. 

Authority: 16 U.S.C. 1801 et Rtl· 

2.ln S 651.32 paragraph (a)(1)(il) Is 
tevised to read as follows: 

f 651.32 Sink glllnet requirements to 
reduce harbor porpoise 1ilkes. · 

(a) • • • 
(1) ••• 

(ii) Mid-coast Closure Area. (A) 
During the period November 1 through 
December 31 of each fishing year. 
except as specified in paral!raph (B) of 
this section, the restrictions and 
requirements specified in the 
introductory text or paragraph (a) of this 
section shall apply to an area known as 
the Mid-coast Closure Area, which is an 
area bounded by straight lines 
connecting the following points in the 
order stated (see Figure 4 of this part). 

MID-CoAST CLOSURE AREA • 

Point Latitude Longitude 

MC1 ------ <42"-4S'N- Massachu-
setts 
thoreline. 

MC2 ------
<42"45' N _ .. _ 70"15'W. 

MC3 -·-.. 43•t5'N -·- 70"15' w. 

MID-COAST CLOSURE AREA-
Continued · 

Point longitude 

MC4 ---- 43•15' N -·- 69-ocr W. 
MCS ---- Maine shol'e- 69"00' W. 

line • 

(B) Notwithstanding any other 
pro\isions in this part, dwing the 
period November 1 through December 
31, 1995, the JeStrictions and 
requirements specified in the 
introductory text of paragraph (a) of this 
section shall apply to an area known as 
the Revised Mid-coast Closure Area. 
which is an area bounded by straight · 
Unes connecting the following points in 
the order stated (see Figure 8 of this 
part). 

REVISED MID-COAST CLOSURE AREA 

Poin1 Latitude l.clngitude 

MC1 -·---... 4~N--. Massachu-
letts 
shoreline. 

MC2 -·--·· 4~'N ....... 70"15'W. 
MC3 - ........... q.c()'N ....... 70"15' w. 
MC4 ............. 42"40" N ....... 7o-oo·w. 
MCS - ........... 43"00" N ....... 70"00' w. 
MC6 - ........... 43*00'N - .... 6!r30'W. 
M::::7 - ........... 43•ts· N ·-·-· 69•30· VI. 

MC8 ·····--···· 43•ts· N ....... 69"00'W. 
MC9 ____ .... Maine shore- 69"00'W. 

line. 

• • • • • 
3. The beading to Figure 4 to part 651 

is revised to read as follows: "Figure 4 
to part &51-closure Areas for 
Protection of Harbor Porpoise". 

PART 651-(AMENDED] 

4. Figure 8 to part 65lls added to 
read as follows: 
en .. LMC CODe :as1o...z2-W 
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Figure B to Part 651-Jtevised Mid-Coast Oosure Area for Protection of Harbor Porpoise 

IFR Doc. 9s-26759 Filed lG-25-95: 10:11 
ami 
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Chaii1Tial'1 
Joseph M. Brancaleone 

New England Fishery Management Council 
5 Broadway • Saugus, Massachusetts 01906-1097 

TEL (617) 231..()422 • FTS 8-617·565-8457 
FAX (617) 565-8937 • FTS 8-617·565-8937 

MEMORANDUM 

September 25, 1995 

TO: John Nelson, Marine Mammal Committee Chairman 

FROM: Patricia Fiorelli 

SUBJECT: Recommendations from 9/8/95 HPRT Meeting - Final 

The Harbor Porpoise Review Team (HPRT) met on Friday, September 8, 1995 to 
develop recommendations concerning: a) the effectiveness of the 1994-1995 time/area 
closures implemented to reduce the bycatch of harbor porpoise in the Gulf of Maine 
sink gillnet fishery; b) future measures that would allow the Council to achieve the 
goals as stated in Framework 4 to the Northeast Multispecies Fishery Management 
Plan; and c) the possible use of acoustic devices as part of a bycatch mitigation strategy. 

Analyses prepared by the Northeast Fisheries Science Center allowed the group to 
review data collected since 1990 and compare it to 1994, the first year in which the New 
England Fishery Management Council implemented time/area closures. Because a 
high percentage of the bycatch occurs in the Mid-coast/Jeffreys Ledge area in the fall, it 
was targeted initially for more detailed review. Similar information will be made 
available for the other closure areas in the near future. The HPRT agreed, by 
consensus, on several key points: 

• The time and area closures, as currently configured, are neither large enough nor 
long enough to achieve the Council's stated bycatch reduction goals. There was 
agreement that the first year goals were not met and that the porpoise bycatch was very 
likely higher in 1994 than in 1993. Additionally, the HPRT was unable to evaluate the 
degree of effectiveness of the individual closures chiefly due to the lack of data on the 
fine-scale spatial distribution of fishing effort previously available through the 
NEFSC's port sampling program. Instead, bycatch rates were calculated and employed 
as indicators of bycatch. 

• While information in the analyses did not provide an estimate of the total number 
of porpoise taken in 1994, there is a good basis for the statement that the bycatch could 
be 50 to 60 percent higher than in previous years (see Allen Peterson letter dated 
August 9, 1995). Rates increased significantly in the Mid-coast and Jeffreys Ledge Areas 
during the fall months and were approximately three times higher south of Cape Cod, 
indicating the possible need for management measures in that region. Bycatch rates, 



Mid-coast Area, 1996 • adjust and expand the time frame of the closure as indicated by 
further analyses and define an area in which fishing activity would be allowed if nets 
were deployed with pingers. Because the Mid--coast accounts for a majority of the 
porpoise bycatch, the HPRT recommends pinger use for the Jeffreys Ledge Z-Band or 
other limited area in which studies could be conducted to answer questions about 
habituation and exclusion of animals but in a manner that would not jeopardize the 
Council's bycatch reduction goals. 

• The Council may wish to explore the use of a "trigger" mechanism and, if so, should 
request the appropriate analyses from the NEFSC. This includes the potential for an 
environmental trigger, such as sea surface temperature. If feasible, such a management 
tool would allow for more precise timing of closures or other management measures 
without the bracketing currently necessary to account for the high degree of variability 
in porpoise movements. Data indicate that the mid--coast bycatch generally peaks in 
October and November, but that variability can extend into September and/ or 
December. 

Other HPRT recommendations 
To provide the Marine Mammal Committee with more complete information on 
which to base a management strategy, the Council should request the following items 
from the Northeast Fisheries Science Center which are listed in order of priority: 

• analyses for the Mass Bay and Northeast Areas (similar to the Mid-coast 
information) characterizing the bycatch information in terms of rates in order to 
compare 1994 information with previous years; 

• an estimate of the 1994 bycatch using landings by port as 81\ estimator in the absence 
of port sampling information; and development of alternative methods to determine 
the fine-scale distribution of gillnet fishing effort (perhaps data collected via 
overflights or other means if this is not feasible); 

• a more detailed analysis of the area south of Cape Cod to determine the possible need 
for a closure in that area; 

• the 1995 abundance estimate; and 

• expanded observer coverage and additional studies to evaluate the use of pingers. 
f 



New England Fishery Management Council 
5 Broadway• Saugus, Massachusetts 01906-1097 

TEL (617) 231-()422 • FTS 8-617·565-8457 
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Chairman 
Joseph M. Brancaleone 

MEMORANDUM 

~overnber9,1995 
TO: Douglas G. Marshall, Executive Director 
FROM: Patricia Fiorelli 
SUBJECT: Take Reduction Teams 

Per your request I am providing a review of our discussion about the NMFS
appointed Take Reduction Teams (TRTs) established by the 1994 amendments to 
the MMP A. Council members received information on this already via the 
sections of the MMP A included in the October 25-26 meeting binders. 

Background 
TRTs will be established in a manner which allows for representation of all 

stakeholders. A professional facilitator will run the meetings and decisions will be 
reached by consensus. The Gulf of Maine Harbor Porpoise Team will be charged 
with development of a plan to reduce porpoise bycatch to a number below the 
Potential Biological Removal (PBR) level by no later than April 1, 1997. This is a1so 
the same objective suggested for inclusion in Amendment. ##7 to the Groundfish 
Plan. 

There are a number of steps in the TRT process. The benchmarks are discussed 
below, but as the timeline indicates, the Council's porpoise take reductions 
measures will be in place until around February or March, 1997. 

Take Reduction Team Process 
For strategic stocks like harbor porpoise, the TRTs must report back to the 

Secretary of Commerce within six months after convening. The first meeting of 
the porpoise TRT is scheduled, tentatively, for early January, 1996. A plan, 
therefore. must be submitted by the end of June. 1996. It must contain measures 
which reduce, within six months of implementation, "mortality and serious 
injury" to a level below PBR. PBRs have been set for all species by independent 
regional scientific review groups as called for in the Act (one of those the other 
Acts, that is). PBR is set at 403 and the porpoise bycatch in the Gulf of Maine sink 
gillnet fishery has averaged over 1,000 animals annually for a number of years. 

Once the plan has been submitted, the Seaetary has up to 60 days to publish the 
TRT plan in the Federal Register, along with any 5ecretarial changes and draft regs. 
This brings us up to tbe end of August. 1996. The public aimment period on this 
notice may not exceed 90 days. ]'his step then will be COIDpleted by the end of 
Noxember. 1996. 

: 



The Secretary is required to issue a final take reduction plan with implementing 
regulations not later than 60 days after the close of the comment period - ~ 
the end of January. 199Z The Secretary then has 30 days after publication of the 
final take reduction plan to properly notify the affected parties. Roughly speaking, 
the entire pro,ess should be completed by February. 1997 at which time a take 
~duction plan should be in pJacg. 

If the team fails to accomplish its task within six months, the Secretary is 
required to publish his take reduction plan in the Federal Register not later than 
eight months after establishment of the team. More plainly. proposed Secretarial 
~s must be on the street by September. 1996. The publk wmment period is not to 
exceed 90 days - or the end of December. Then the Seaetuy has 60 days to Issue a 
final plan and an additional 30 days to notify the appropriate parties. ]bis brinp us · 
to the end of March. 1997. for implementation of 5ecretari;U plan. As you can see, 
there is no significant difference in the timing of plan development for either the 
TRT or the Secretary. 

.j "'("" 
--

' - .:::a. 

f 



NEW ENGLAND FISHERY MANAGEMENT COUNCIL 

MEETING MINUTES 
DECEMBER 13, 1995 

DISCUSSION OF FRAMEWORK 14 

Wednesday, December 13. 1995 

Marine Mammal Committee Report 

Mr. Nelson: Behind Tab 11 is the material for marine mammals. There are also 
other materials that have been mailed to you earlier that I trust everyone has with 
them and has had a chance to run through. The Marine Mammal Committee met 
on the 28th of November to look at a series of things. One was to possibly adjust the 
harbor porpoise objective which is included in Amendment 5 at the present time. 
We currently do not have one proposed for Amendment 7 in the Goundfish Plan. 
Also, we were planning to look at several areas for potential adjustment in either 
the area or time of closure. Also, not included in the meeting but as part of this 
overall presentation, I understand that the staff would like to present a little bit of 
information on right whales. There is some correspondence on right whales in the 
folder under Tab 11. The staff would like to make a presentation afterwards. 

Amendment 5 has in it an objective for harbor porpoise which is to reduce the 
bycatch to a level not to exceed 2% of the population based on the best available 
estimate of abundance, etc. With the passage of the Marine Mammal Protection Act 
(MMP A) there are some changes that have come about because of that. In 
particular, it is based on the potential biological removal (PBR) level. Numbers 
change and the intent, as far as time table, has also changed. Given that, the 
committee decided to take a look at a proposed objective for Amendment 7 for the 
Council to consider. To move this right along, I will refer to the first page under 
Item ll.a. 

Mr. Nelson moved and Mr. Coates seconded: 

that the Council consider the following objective for harbor porpoise in 
Amendment 7 to the Northeast Multispecies Fishery Management Plan to 
reduce proportionately, consistent with the Magnuson Fishery Conservation 
and Management Act and the Marine Mammal Protection Act guidelines, the 
incidental mortality and serious injury of harbor porpoise in the Gulf of 
Maine sink gillnet fishery to the potentia] biological removal (PBR) level 
identified for this stock through the process described in section 117 of the 
MMPA by April1, 1997, the date required for compliance with section 
118(f)(5)(A) of the MMP A. 



Framework Comments 2 December 13,1995 

Mr. Smith: Discussion on the motion? 

Mr. Anderson: I raised some questions in reference to this at the committee 
meeting and just so that the rest of the Council is aware of what goes on with this 
situation. The MMPA, as we all know, is rather a restrictive act and, on occasion, is 
in conflict with the Magnuson Act, only for the fact that there is no economic 
consideration for management decisions in the Marine Mammal Protection Act, 
where that is not so in the Magnuson Act. To caution the Council, and not to say 
that I would vote against the motion, but the intent here is the fact that we really, 
and maybe we can get some advice from Andy or Gene on this, but on which act 
actually dictates what the Council will do in reference to this situation. At a time 
that we have to make future decisions in this regard, do we take the Magnuson Act 
and throw it in the comer and pick up the MMP A because it is the most restrictive 
act? It deals specifically with the number of individual species within that Act. 

Other questions raised were the fact that this Council has a specific geographic 
region of responsibility. It is not within its guidelines to exceed outside the 
geographic region where this Marine Mammal Protection Act is or goes outside the 
jurisdiction of this Council. As a matter of fact, what we are passing here now for 
the date of Apri11, 1997, is a fixed figure of approximately 401 animals throughout 
the range. It goes down into the Mid-Atlantic and it also extends into Canadian 
waters. It is a very fixed figure, one that this Council loses control of with respect 
that they have, or we have, a responsible management plan in regard to harbor 
porpoise takes. If another region outside our responsibility does not, do we have to 
pay the price for that? If the Canadians, for example, took 450 animals does that 
shut down our fishery? If the Mid-Atlantic took 450 animals does that shut down 
the Northeast? I almost think that it does and it is a consideration we have to think 
about. Once again, I'd accept some interpretation on that. 

Another thing is future assessment work. Right now we will be working in 1997 
with assessment work that will have been done in 1994 and 1995 figures are not out 
yet, such as total population, etc. That is going to be what the basic calculation is 
based off of, when you get down to that finite number of 401 or 397, whatever. That 
is something we cannot predict. Just a consideration also, that assessment work in 
the future, when this whole process started off, there were 3500 animals. Using the 
best available science, we were caught in the dilemma. As long as we know that 
these will be some of the problems that come up in the future and whether 
assessment work and the best available data is as current as we can have to make 
some management decisions. That's my comment on it. I think it is legitimate 
with knowing the difference between the MMP A and the Magnuson Act and what 
our responsibilities are with passing this motion. 

Mr. Smith: Gene, do you want to address that? 



Framework Comments 3 December 13, 1995 

Mr. Martin: I think one of the questions you are asking is "does the MMPA 
override concerns under the Magnuson Act?" To some extent it does. If the 
requirements of the MMP A are not being met, then the law requires that certain 
actions, certain measures be put into place to remedy the problems that are not being 
met regardless of what the Council is doing. In that particular case, the Council does 
not necessarily have the legal statutory mandate to correct those problems, but 
NMFS does. Therefore, NMFS could impose measures that affect the fisheries that 
you are managing and maybe effect them in a very restrictive way that is not totally 
conducive or compatible with the fishery conservation measures. We would try to 
make them compatible, but they may not be as compatible as you would suggest if 
you took the lead on this and came up with the measures before the MMPA 
mandate dictates that NMFS does it. So, I think your two questions were "does the 
MMP A take precedent over the Magnuson Act for addressing harbor porpoise," and 
"does the Council have to do it?" My answer went to those two questions. 

Mr. Nelson: As Erik mentioned, we wanted to try to convey a message in the 
objective here by mentioning both Acts and the guidelines associated with them, 
realizing that there are various limitations to what we can do. Also looking at a 
proportional amount of reduction and recognizing the amount that we would need 
to reduce does not take into consideration the total amount of reductions that needs 
to be accomplished under the Marine Mammal Protection Act. We also wanted to 
make sure that since we do not have authority over Canadian waters or even Mid
Atlantic waters that if the measures that we were taking were in good faith in 
reaching a level that was in concurrence with what is looked at under the MMP A, 
that if there is more stringent activity that needs to be taken in the future because of 
action in other areas that NMFS would take that into consideration. 

Dr. Rosenberg: To the various comments, I would add to Gene's if it was not clear. 
It is not that NMFS can take action under the MMP A, we have to. In response to 
Erik's question, we cannot pick and choose which law we are going to obey. We 
have to obey them' all. That means that we would have to try to make the case that 
we are complying with the MMP A and the Magnuson Act at the same time, and 
those things will interact. It would seem to me that this motion tries, at least makes 
an attempt, to prevent that conflict from occurring. Where the Council is working 
to one set of objectives and we, NMFS, or the Secretary of Commerce is required to 
work toward a different set of objectives, therefore we have to do something with 
respect to our objectives overriding what you have already been trying to do. It 
seems to me that it would at least indicate that a common set of objectives is being 
worked on for the level of take and at least allows the Council deliberations on how 
to achieve that, with respect to fishery management, be done in such a way that it is 
addressing the MMP A concerns as we move down the road. Otherwise, Congress 
does not give us the authority to say that we have decided not to obey the MMP A in 
this instance because we think the Council is doing a good job. It does give us the 
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right to say that we think the Council has addressed both concerns and, therefore, 
we concur. So, I would support the motion as moving towards working to a 
common set of objectives in the interest of not having a divergent set of directions. 
That does not mean that we are looking beyond what the law requires to get the 
management plan to go in one direction or another, but just that we know that it is 
a requirement that we need to meet under the law. 

-Mr. Brancaleone: Further discussion on the motion? 

The motion carried on a voice vote. 

Mr. Nelson: Following our discussion on the objective, the Fisheries Center staff 
provided us with updated information for the Mass Bay area and areas south of 
Cape Cod and also the Mid-coast Area. We do thank the staff for having that 
available to us in a timely manner. I will take them one at a time; first we reviewed 
the Mass Bay Area. The information for that and other areas is found in the 
December 11, 1995 memo from Pat Fiorelli to myself and it has the motions of the 
Marine Mammal Committee as the top few pages. After a review of the data it was 
felt that the closure time was appropriate and that it is currently in effect for the 
Mass Bay area. We had a good discussion as far as the use of pingers and the success 
we are seeing so far associated with the current closure in the Mid-coast Area. 

Mr. Nelson moved and Mr. Rathbun seconded: 

that the Coundl maintain the existing time and area (March 1-30) for the 
Mass Bay Closure Area (as described in Framework Adjustment 4 to the 
Multispecies FMP) to reduce the bycatch of harbor porpoise in the sink gillnet 
fishery; and also request that the NMFS Regional Director investigate 
additional fishing opportunities in this closure area by considering 
experimental work on the use of pingers in the gillnet fishery to mitigate the 
harbor porpoise bycatch. 

Mr. Brancaleone: Discussion on the motion? Andy? 

Dr. Rosenberg: I understand that you are going to be requesting, or the motion 
suggests that you request, that I look at additional fishing opportunities. I would 
like to point out that as far as the information we have today on the experimental 
work in the Mid-coast Area does look very favorable. My understanding is that 
there have been no takes. We have had a higher than expected level of observer 
coverage because of the fishing pattern. I think that level of observer coverage is 
about 25% but Terry Smith may know better than I. 

With respect to this motion, you will recall with the other dosed area the concern 
was that we had to make some advance beyond the initial, last year's reduction, 
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assuming there were some reductions last year. That is the reason for the extension 
of the closed area. Then allowing work with pingers within the extended portion. 
To some extent my response on additional experimental work will depend on how 
the whole set of closures works out. I am in favor of this motion but I want 
everyone to be aware that does not necessarily indicate whether I will or will not 
agree to additional experimental work. I think there have been some very favorable 
results but I cannot prejudge that at this stage. I would like to speak in favor of the 
motion as long as it is understood that I am not prejudging the experimental 
fishery. 

Mr. Nelson: We recognize the need for the Regional Director to have the time to 
look at this carefully and that is why we are requesting he investigate the possibility 
of the additional fishing in that area. 

Mr. Anderson: One quick comment on the experimental fishery that took place, or 
basically conducted, out of New Hampshire and that was where the available 
pingers were. With over 10,000 net days at hand, to confirm what Andy said, there 
had been zero takes. Reporting and compliance was, I believe, well within or over 
90% if not 100%. For informational purposes, with zero takes, we felt it was 
successful this year. For operational purposes, this type of opportunity should 
extend into other areas that have not had the opportunity to use the devices. 

Mr. Brancaleone: Further discussion on the motion? 

The motion carried unanimously on a voice vote. 

Mr. Nelson: The next area we were given an update on by the Center staff was in an 
area reclassified as south of Cape Cod. The HPRT (Harbor Porpoise Review Team) 
which met in September had highlighted as one of their recommendations that a 
more detailed analysis of the area south of Cape Cod be accomplished to determine 
the possible need· for a closure there. Therefore, we had asked the Center staff to 
examine that area and see if there was a need for some action. There appeared to be, 
based on the information that was provided to us, a need to define the area and also 
to put a time frame for a closure in that area. The area that was ultimately 
determined to be the area considered for the closure can be found about two pages 
beyond the first page in the binder. It is labeled the sink gillnet 1990-1995 data, 
January through May and it shows two boxes. I am sure everyone will recognize 
Nantucket and Martha's Vineyard. The smaller box is the one that we would be 
talking about as far as the area closure. 

Mr. Nelson moved and Mr. Amaru seconded: 

that the Council initiate a framework adjustment to the Multispecies FMP to 
close an area to sink gillnets south of Cape Cod, defined by a boundary 
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tending hom the Massachusetts shore south along 70°30'W, west on 40°40'N 
and north on 71 °45'W to the Rhode Island coast, from March 1 through 
March 30 to reduce the bycatch of harbor porpoise; also request that the NMFS 
Regional Director investigate additional fishing opportunities in this closure 
area by considering experimental work on the use of pingers in the glllnet 
fishery to mitigate the harbor porpoise bycatch. 

Mr. Nelson: This would be the first meeting of the framework process. 

Mr. Amaru: I think the Westport Scallop Experimental Aquaculture area, the 3 x 3 
mile area, falls in that closure. That requires a tremendous amount of buoyed off 
gear, etc. Is there going to be a problem with that? 

Dr. Rosenberg: This only applies to sink gillnet vessels. It does not apply to other 
vessels or other gear types and I am not sure whether there is any conflict. But that 
closed area, for the experimental on scallops, does that include all of the gear? 

Mr .. Amaru: It does gillnets, at least in the memorandum that I read. 

Dr. Rosenberg: I thought it only precluded mobile gear. 

Mr. Nelson: It doesn't. It precluded gillnets at certain times of the year when they 
were harvesting scallops which I am not sure if it coincides. I would have to check. 

Dr. Rosenberg: It is not dear to me if they are in conflict. If gillnets are prohibited 
from the area and they are also prohibited from a subset of the area, then they are 
prohibited from the area, I think. I am not making light of this. 

Mr. Amaru: I am not so much concerned about the gillnets. If you are closing an 
area for the protection of harbor porpoise, are gillnets the only thing you are 
concerned about? Because, there's going to be a lot of gear in there. 

Dr. Rosenberg: You are concerned about entanglement and other fixed gears? 

Mr. Amaru: I am sort of concerned, that is the issue. Frankly, I am concerned about 
lantern nets and suspended lantern nets. 

Dr. Rosenberg: We have already done a consultation as to whether we think there is 
a problem with marine mammal species for that experiment. It should be covered 
under that part of it. 

Mr. Amaru: I would just hate to see a wrench get thrown in the works on that for 
those guys. That is a big project and they are underway. 
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Dr. Rosenberg: I do not think this effects that. 

Mr. Smith: Andy may have said this on the last motion and pardon me if I missed 
it, but the words "investigate additional fishing opportunities" in all three of these 
motions, B, C and D, I just want to be clear that what we are really saying is that he 
can consider authorizing an experimental fishery based on the pingers or anything 
else. 

Mr. Brancaleone: Further discussion on the motion? 

Dr. Rosenberg: Two points, Mr. Chairman, the first of which is that this is to go into 
place March 1st. That is a very short time line to actually get this done and I guess 
this is the first framework meeting and it was notified as such in the Federal 
Register. The second framework meeting would need to be in January with a 
completed document which would then have to come to us immediately after that 
because it is giving us a very short time for review. I have already had concerns 
expressed from Washington that is pushing things very fast given at the end of the 
year the number of actions that are stacked up. In the first quarter, everyone is 
trying to clear up all the available actions so I would caution the Council that this 
framework, should you approve it at the January meeting, has to go out the door 
(with me at the end of the meeting) as fast as you can. I cannot guarantee getting it 
in place with sufficient notice in time for March 1st. This does not mean that I do 
not support it in concept, but that is just a caution. 

The second item which plays into that is that the next motion that I think you are 
going to make on another closed area really should be discussed by the Harbor 
Porpoise Review Team, according to the regulations. I understand that this is 
difficult to schedule because of the short time frame, but I think it is important that 
there be a real meeting and we follow that process, if at all possible. In fact, it is a 
requirement. Gene, can speak more to that, that there be a formal recommendation 
from the HPRT, I believe. 

Mr. Martin: We discussed this at the committee level. It is written in a way where it 
does not appear to be a hard and fast requirement, but it seems to me that was the 
intent The team was formed in order to help the Council ensure that the 
recommendations that they are making make sense, according to this team's 
objective. The committee did come up with a compromise if they cannot get the 
team together, but I do not see it expressed here. I think it needs to be on the record 
that they would send these recommendations to the members of the HPRT for 
comment. 

Dr. Rosenberg: I would say that I support the motion conditionally upon the very 
difficult timeline. In the review process I would certainly look for the HPRT's 
recommendation as part of the package. Again, that does not prejudge whether we 



Framework Comments 8 December 13, 1995 

would approve a framework, but I support it in concept. 

Mr. Nelson: To that point, Mr. Chairman, we do appreciate the time frame that 
NMFS would be under. We had discussed that to make sure that we all recognize 
what we could do or could not do and have put forth recommendations that we 
have recognized are very tight, but we have gotten as much assurance as possible 
that the material that NMFS would need to review would be put together in a 
timely fashion and be ready for them for their complete review. We would hope 
that this is really one of the last times that we would be behind the time frame of 
hurrying. I think the other areas are able to be addressed in a more timely fashion. 
We should not have that problem again. 
Dr. Rosenberg: On that point, the second of these motions, the one on the board and 
the one you are going to make in a minute, are less problematic because there is a 
longer lead time. I do. not want the staff to go through the work of putting together 
this framework if I do not think there is sufficient time to process it to put it in place 
for March 1. I am very concerned about that. If there is going to be substantial work, 
even following that January meeting, that may be a real problem and you would be 
potentially wasting staff time. I was not kidding when I said I have to have it in my 
hand as I walk out of the Council meeting, otherwise there is· no chance at all. That 
is the guidance that I have received. 

Mr. Nelson: We discussed that in great length. The answers I got, and I think the 
rest of the committee understood, was that indeed this would be done and the 
package would be available. I hope that would be the case. The other point I would 
like to make is that we did discuss the HPRT and their contribution to this type of 
discussion. We did concur that we would make sure that they had a chance to 
provide whatever additional input they wanted to provide on this particular aspect 
given the recommendation that we are putting forth. I want to make sure that it is 
clear that the HPRT highlighted this particular area at their September meeting. 
Their recommendation was that a more detailed analysis should be conducted so a 
decision could be made on that particular area. I think a lot of us feel that it is 
already living within the framework of what was necessary, but we will take that 
extra step to make sure that all the "I"'s are dotted and "T'',.s are crossed. 

There is one last thing, Mr. Chairman. This particular motion, to make sure the 
people had a chance to discuss adequately and based on the Center's analysis, was the 
recommendation to use the March 1st time frame for the closure. We also asked the 
industry in that area to review it and see if there was some other time frame or 
some other recommendation that they would be looking at. There is a letter under 
the groundfish packet from Bill MacKintosh to the Council staff and in there is a 
sentence that says '"we recommend that the mammal closure month be the last two 
weeks of February and the first two weeks of March". If Pat wants to elaborate a little 
bit more on that I would be happy to have her do that. I think though that the sense 
of the Center and the committee was that looking at the data, March 1st was the 
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appropriate time to start the closure. Pat would you like to add anything to this? 

Ms. Fiorelli: I am not sure it is really necessary. It is my understanding that the 
committee chose that time frame because that was the optimal time to protect 
harbor porpoise. The dot on the charts you are looking at indicates four week 
periods. The dot indicates the beginning of the four week period so we were advised 
by the Center staff, who were explaining the analyses, that if you avoid the areas 
where there are steep slopes, you are much more likely to capture the timing of the 
bycatch than otherwise if you are in that steep slope area. If you move the closure 
back into February, I think you are in that category where you are looking at not 
optimizing the time frame for the closure. 

Dr. Rosenberg: Just very briefly, there is no chance of getting this done by February 
anyway so there is no possibility that you can consider that for this year. It is 
something you may not want to spend a lot of time on because there is no way you 
can get that in place. 

Mr. Rathbun: A question on the wording, it says "to the Rhode Island coast". 
Shouldn't it say "to the Rhode Island state waters" because we don't have 
jurisdiction over Rhode Island state waters or Massachusetts state waters. Am I 
incorrect in that assumption? Do we have the right to impose the closure on Rhode 
Island state waters? 

Mr. Martin: We have the right on federally permitted fishermen in those waters. 

Mr. Rathbun: That doesn't answer my question entirely. 

Mr. Martin: We do not have the right to just unilaterally regulate Rhode Island 
waters within three miles if it does not affect any federal interest or federally 
permitted fishermen. 

Mr. Rathbun: But the gillnetters would be federally permitted, so that is a moot 
question. 

Mr. Martin: Some may, some may not. 

Mr. O'Malley: Is this measure to protect groundfish? 

Mr. Martin: No. 

Mr. O'Malley: I thought we couldn't use these plans as sideways measures to benefit 
other things such as lobsters and monkfish. 

Dr. Rosenberg: Except in this case, the measures for harbor porpoise were 
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considered to be deemed as part of Amendment 5. Part of the reduction on the 
gillnet sector also benefits groundfish. 

Mr. Martin: The MMPA states that the Council shall have the authority and the 
opportunity to regulate these measures to affect marine mammals in the last 
amendment, the 1990 amendment. 

Mr. Coates: To plug any loopholes that might be created by state waters only 
permitted groundfishermen, people without federal permits, two instances now and 
this will be the third if it goes into effect, have closed those waters within the 
relevant marine mammal protection area to all netting. Half ,the licensed gillnetters 
in Massachusetts do not hold federal permits, so they could conceivably participate 
in a fishery, they could conceivably take harbor porpoise. I do not think that serves 
the good of the order. 

Mr. Brancaleone: Further discussion on the motion? 

The motion carried unanimously on a voice vote. 

Mr. Nelson: Finally, the last area that we addressed now moves back up the coast 
and that looked at the Mid-coast and the Z-band. If you need to refresh your 
memory as far as what the area looked like, under Tab 3 of the groundfish section 
there is the Mid-coast and Z-band sketched out for you. Again, based on the Centers' 
presentation and their recommendation and also looking at what the HPRT had 
proposed as far as needing to look at additional time and area closures, during the 
spring it seemed to be clear that there was a need to have a closure in the Z-band and 
Mid-coast area during the spring from March 25th through April 25th inclusive. 

Mr. Nelson moved and Mr. Coates seconded: 

that the Council include in this same framework adjustment a closure in the 
Mid-coast and Jeffreys Ledge (or Z.band) areas west of 69°30' from 3/25-4125 
inclusive; the area known as Tlllies Bank, described in Framework 12 to the 
Multispecies FMP, shall be exempt from this closure; and also request that the 
NMFS Regional Director investigate additional fishing opportunities in this 
closure area by considering experimental work on the use of pingers in the 
gillnet fishery to mitigate the harbor porpoise bycatch. 

Mr. Brancaleone: Discussion on the motion? 

Mr. Anderson: I did not understand completely what Andy had mentioned earlier 
as far as the parameters he would use to allow an experimental fishery. Please run 
them by me again so that I may get them a little clearer. 
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Dr. Rosenberg: I did not specifically say the parameters. I would look at a couple of 
things such as "what is the likely possibility of observer coverage," and "what level 
of observer coverage we can have," which is likely to be low but I cannot tell how 
low. I cannot prejudge that. H I feel we have sufficient funds to monitor an 
operational experiment then I may be comfortable with moving forward in that 
regard. H I feel that there is sufficient information to allow this specific experiment 
in line with what I consider to be the sort of pilot study that we have done this fall 
in the Z-band, obviously that would be supporting information. I would urge the 
Council to realize that this will not be 100% observer coverage so no one should be 
under the impression that it will be. We do not have the funding to have 100% 
observer coverage for this number of experimental fisheries and following this 
motion, whether it passes or not, I would suggest that the Council write to 
manufacturers who are currently making pingers of the design that we are using in 
the current experiment, since those seem to be the ones that we have information 
on, and find out whether they will be able to produce pingers for these experiments. 
That is an issue that came up. I will not decide on a different experiment based on 
the availability of pingers so that's something that will have to be addressed before 
March 1st if people are actually going to be able to participate in this experimental 
fishery. 

Finally, the main criteria is will we receive some useful information here as well as 
provide an opportunity for fishermen on both the level of reduction of harbor 
porpoise bycatch and the efficiency of using pingers in an operational way. That is 
what I did for the experimental fishery this fall and I will basically look at it in that 
way. There is not a specific list of criteria but I urge you to consider both observer 
problems and availability of pinger problems. 

Mr. Brancaleone: Further discussion on the motion? 

The motion carried unanimously on a voice vote. 

Mr. Nelson: Just a couple of notes. Again, I did want to reiterate my appreciation 
for the Center to get the data to us in as timely a fashion as possible. We are looking 
for data in a couple of more areas and as quick a turnaround as possible that 
includes the 1995 data as well. The Center was able to provide to us, at least, an 
outline of what they were seeing in 1995 and that was very helpful to the 
committee. We do appreciate that and we do look for that timeliness to continue. 

I would also like to point out to the Council that we think that with the changes that 
have been made over the last number of closures and adjustments that we are 
getting well in line to meeting our goal. Especially the new goal that has been 
outlined for 1997. We essentially have just next year to meet that and I think that 
the sense of the committee is that major areas have been addressed and that we may 
still have to fine tune certain other areas but we are very hopeful of not only 
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meeting that goal but probably doing better than that goal. With that, it completes 
my portion of the report for Marine Mammals. Pat has information that she would 
like to convey to the Council on right whales so I will turn it over to her unless 
there are any other questions. 



NEW ENGLAND FISHERY MANAGEMENT COUNCIL 

MARINE MAMMAL 
DISCUSSION OF FRAMEWORK 14 

JANUARY 25, 1996 

Marine Mammal CommiHee Repprt 

Mr. Nelson: Our next issue is on Marine Mammals under Tab #11. At our last 
meeting, December 13th, 1995, we initiated the action on Framework Adjustment 
#14 to the Northeast Multispecies Fishery Management Plan. It is intended to 
reduce the bycatch of harbor porpoise. We have several motions that were made at 

. that last meeting, two that deal with the framework and this will be the second 
meeting of the framework. The first one is leHer (a) under Council action. That is 
"that the Council finalize a framework adjustment to the Multispecies FMP to close 
an area to sink gillnet fishing south of Cape Cod defined by a boundary extending 
from the Mass shore south along 70o30' west, west on 40o40' north and north on 
71o45' west to the Rhode Island coast from March 1 through March 30 to reduce the 
bycatch of harbor porpoise. Also, we request the Regional Director investigate the 
additional fishing opportunities in this closure area by considering experimental 
work on the use of pingers in the gillnet fishery to mitigate the harbor porpoise 
bycatch. We could also address the second one if you wish, at this time, Mr. 
Chairman or we could take them separately. It's up to you. 

Mr. Brancaleone: We'll take them separately. 

Mr. Nelson moved and Mr. Coates seconded: 

that the Council finalize a hamework adjustment to the Multispecies FMP to 
close an area to sink gillnet fishing south of Cape Cod, defined by a boundary 
extending hom the MassachuseHs shore south along 70o30' west, west on 
40o40' north and north on 71o45' west to the Rhode Island coast hom March 1 
through March 30 to reduce the bycatch of harbor porpoise. And also request 
the NMFS Regional Diredor to investigate additional fishing opportunities 
in this closure area by considering experimental work on the use of pingers in 
the gillnet fishery to mitigate the harbor porpoise by catch. 

Mr. Nelson: I will point out that the draft document, Framework Adjustment 14, 
which was previously mailed out to Council members, has the data and the 
rationale for the areas to be closed. We also have various communications from 
various members of the HPRT that reviewed the recommendations and came up 
with suggestions for us to consider. Several of them were dealing with the time 
frame and expanding that time frame, in one particular instance into February. We, 
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at our last Council meeting and during the committee meetings, felt that we would 
not be able to respond to a February closure because of the time frame involved in 
the meeting and, therefore, we were not considering a February closure. Also, the 
Center's recommendation, as I recall in looking through the document, basically the 
committee had gone along with their recommendation on the time frames of the 
closures. 

Mr. Brancaleone: Any comments on the closure for harbor porpoise south of Cape 
Cod? 

Dr. Rosenberg: I am in general support of the motion. I have to again warn you 
that because of the time period required to actually review and put this into place, I 
cannot guarantee that we would have it in place by March 1st but we will do the best 
we can. If the framework is passed by the Council, it should be submitted by 
sometime next week; if I'm going to have any chance of getting it in by March 1. 
There is a request for me to investigate additional fishing opportunities with 
pingers in this area. I am going to vote for the motion even though you are making 
a recommendation to me on that. First of all I have investigated that and am 
inclined to try to move forward with an experiment, if I'm able to and have a 
budget, and if I have observers, etc. So there is a caveat there that if I don't have any 
budget, then I am not going forward with an experiment. I would be happy to 
address the results of the last experiment if anyone wishes at any time during this 
discussion. 

The motion carried on a voice vote. 

Mr. Nelson: The Council action (b) deals with a closure in the Mid-coast. 

Mr. Nelson moved and Mr. Coates seconded: 

that the Council include in this same Framework Adjustment (114) a closure 
of the Mid-coast and Jeffreys Ledge (or Z-band) areas west of 69o30' from 
March 25 through April 25 inclusive; the area known as Tillies Bank, 
described in Framework 12 to the Multispecies FMP, shall be exempt from 
this closure; and also request that the NMFS Regional Director investigate 
additional fishing opportunities in this closure area by considering 
experimental work on the use of pingers in the gillnet fishery to mitigate the 
harbor porpoise bycatch. 

Mr. Brancaleone: Discussion on the motion? Any comments? 

Dr. Rosenberg: (same comment as above). 

The motion carried on a voice vote. 
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Mr. Nelson: I do appreciate the time frame that Dr. Rosenberg is also under and the 
financial commibnents and we do understand that and we appreciate whatever 
effort he can put forth. There are other things that we have already voted on, which 
I will give a quick summary on. We did vote to have the Mass Bay closure remain 
the same as last year and, therefore, would be closed from March 1st through March 
30th. Again, pingers would be us~d in that area if the RD is so inclined. 

The other thing I would mention is that we do need to try to stay ahead of this curve 
and, therefore, we request that the data on the Northeast section be made available 
as soon as possible from the Center. We are looking at February to try and hold a 
Marine Mammal Committee meeting. We would appreciate it if that data could be 
available. We would also need the data on the Mid-coast area by April. Obviously, 
whatever the results that they could include from the 1995 experiment, we certainly 
would appreciate that and I understand from the information that I have received 
that there was zero takes for November and December. Dr. Rosenberg may want to 
discuss that a little bit further. I believe, Mr. Chairman, that is all I have at this time. 

Dr. Rosenberg: First of all with the experimental fishery that occurred this fall, I did 
get a data summary prior to this meeting for that fishery. This was in the Z-band 
area of the Mid-coast closure only. The total number of trips that we had reported 
there were 134 and we observed 64 of those for a 48% coverage rate. As you recall, I 
told you we would not have 100% coverage but we would do the best we can with 
the allocated days. We observed 225 hauls and we did not observe any harbor 
porpoise takes. We did observe one harbor seal take. We would have predicted, by 
statistical analysis, a take of 126 animals in that area for that number of trips during 
that time without pingers. Fm comparison, in other words, that is what you would 
have expected in that area for that number of trips using a relatively straight 
forward statistical model - we observed none. 

I have some details about the actual characteristics of the trip, including the amount 
of cod, pollack, dogfish, etc. that were landed. There was a fairly significant loss of 
gear, significant to me looking at it. I don't know if it is significant but the gillnetters 
could tell you that; 32 pingers were lost, 30 nets were lost, one whole string and the 
usual high flyers, floats, etc. were lost. This was an operational experiment so that is 
of interest to us as well. If there are any particular problems that were noted with 
gear loss, that analysis has not been completed yet. We hope to hear from the · 
industry about that in terms of the actual use of pingers. Was it hard, easy, or were 
there other things that could be done and so on? That is a very brief summary of 
the experimental fishery observed. I will give that to Council staff to be sent out 
afterwards if people would like to see that basic data. We will obviously try to do 
some additional analysis later on. 

The second point that I have to raise is there was a comment made by the 

. . 
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committee chairman about experimental fishery in the Mass Bay Closure Area. The 
committee has recommended to me that I consider an experimental fishery there. 
As you will recall, in the Mid-coast area closure I only went forward with an 
experimental fishery in that part of the closure that was new. The Mass. Bay closure 
is not a new closure. The information that I have from my staff, however, indicates 
that there is not, potentially, it could undermine conservation of harbor porpoise, a 
very high risk. It would be inconsistent to allow an experimental fishery in that 
closed area. So, I would seek Council comment on that if you have particular 
comments to that effect. I will consider an experimental fishery in the Mass Bay 
Closure Area with pingers, as in the other areas, during the closed period. But, I 
would seek comment. It's a little bit different from what we did in the fall Mid-coast 
closure are where we did not go forward with an experiment in the existing closed 
area, only in the extended closed area. Just by way of background, in proposals 
under groundfish there's a question of whether in the future some or all of those 
closed areas would be closed to all gear types. If I went ahead with an experiment in 
this existing area, I don't want anyone to anticipate that sets a precedent where every 
year in the future you would always be allowed to fish in that area with pingers .. 
That depends on groundfish protection measures. I want that clear on the record. I 
hope I'm not being too circular here. I would appreciate it if there is any additional 
Council comment for or against allowing experimental fishery in that area. 

Mr. Nelson: We certainly appreciate Dr. Rosenberg's position on what restrictions 
might take place as far as related to the groundfishing in the future and I think we 
certainly understand that and anyone who's been following our Council process 
understands that also. In regard to the use of having an experimental fishery using 
pingers in the Mass Bay- I would say that the sense of the committee's discussion 
was that we did not consider whether it was a new area to be closed or an old area to 
be closed. I believe we had picked on the Z-band to be an area to do some 
experimenting in because that seemed to be an area that boasts a pretty high take and 
also gave the folks, the federal folks, the opportunity to have a basically restricted 
area to start looking at what's the impact here. We did not distinguish between new 
and old. When we looked at these other areas that we felt should be closed and the 
time frame associated with them and the use of the pingers, we also didn't take into 
consideration whether they were new or old. We, at that time, took into 
consideration the initial information we had from the fishermen, the Center and 
that it seemed that the pingers were effective and, therefore, it would be appropriate 
to extend them to other areas. Again, not distinguishing whether they were 
previously an old or new closed area. I would urge the Regional Director to not give 
consideration to new vs. old but to the fact that it is seems to be effective and the 
more information we get on this is going to be more helpful to us in reaching our 
goal which is to get the take reduced substantially from even the 400 that we are 
shooting for over the entire range. I would say that this would be an opportunity I 
think, if we can get the information in, would be helpful because we do want to 
extend this further, we envision other areas and certainly other time frames being 

.. 



Framework Comments 5 January 25, 1996 

closed in the near future. The HPRT would pretty much echo that. They're pretty 
much encouraged so far and don't seem to have, at least in a recent communication, 
a concern about using the pingers in any of these areas. 

Mr. Anderson: To follow up what John said for my support for the Mass Bay area in 
allowing this whole particular area to be used or a pinger experiment to be allowed. 
I recognize your concerns as far as some of your administrative problems where you 
don't know where your budget is going to be or whether you're going to have· 
observers. But as soon as this can be decided to let the participants of this area know. 
So, they can go out and decide if they would like to make the financial commitment 
into the devices, which is no small order. The only vendor that is sanctioned for 
this particular device at this time is in production to make sufficient quantities 
available to those participants. But, the participants have to have as much lead time 
to make those decisions. I hope you take that into consideration in allowing this 
whole area, the Mid-coast area, which would be the first opportunity and potentially 
the last, because if the default goes further in future years it won't go forward in 1996 
but in 1997. If the default is not replaced by another area then there'll be no fishing 
activity. So, this could be potentially the last time the Mass Bay area could have 
fishing activity in the month of March and the first time for these people to use 
these devices. 

Dr. Rosenberg: I appreciate what you're saying. I do not want anyone to go away 
with the impression that this would be the only opportunity. Obviously I would 
expect that the default "!N"Ould not stand for all times in terms of groundfish 
protection measures. It would be usefuJ to have information on the Mass Bay area. 
My concerns are a number of things other than administrative reasons. One being 
equity. We did not allow that in an old area before. Probably, more to the point the 
argument made before was that clearly for the extending area allowing pinger use 
would, hopefully, provide the additional conservation without impacting the 
fishery, but to allow pingers throughout the area it would be hard to make the 
argument that you're achieving additional conservation for the fall closure of the 
Mid-coast area. In this case, however, you have added two very substantial closures 
during the spring period and so that concern is somewhat mitigated. We should get 
additional conservation benefit from the additional closures that the Council is 
proposing. So, the fact that I may allow an experimental fishery in the Mass Bay 
Area should not compromise the objective of achieving additional conservation. If 
that makes any sense to you. My understanding about the production of pingers is 
that the company is working to produce pingers at a lower price, longer battery life. I 
do appreciate your concern to inform people as quickly as possible and I would 
endeavor to do so. I can't help but note that it would be really useful if somebody 
could inform me as to whether I would have a budget a month from now to know 
whether I can have observers out there. I will probably predicate any experiment on 
having sufficient funding to allow some observers and this is not 100% coverage. 
But, I will try to inform people as quickly as possible when I make a decision on this. 
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I don't anticipate that will be very long after the document is submitted and 
approved. 

Mr. MacKinnon (Mass.Assoc).: I would like to go on record as in favor of an 
experimental fishery in the Mass Bay area. I can reflect what Erik and John's saying. 
I think it's the right thing to do. We'll never know unless we do use them there 
whether they work. They do work, in my estimation and all the other gill netters 
Secondly, in this draft form, the economic impacts - all those figures are obviously 
wrong on the amount of the impact that it's going to have on the gill netters. On 
page 11 and 13 there are two tools available, one is a pinger. It's been proven it is 
effective. 




