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the manufacturer exercised due cars, it
would not be subject to civil penalties
for manufactunn%and selling a
noncomplying vehicle.

Moreover, a manufacturer need not

ACTION: Final rule.

Approval of Amendmen( 4

~SUMMARY: NMFS jssuesthis finalruleto . Amendment 4 was approved on
Jmplemem_xhgmnsamunn.and_

conduct these operations itself.

Manufacturers can utilize the services of

independent ergineers and testing :
laboratories. The can also join together
throvugh trade associations to sponsor
testing or analysis. Another alternative
is for manufacturers, such as trailer
manufacturers, to rely on testing and
analysis performed by other parties,
such as tha valve manufacturers. Valve
manufacturers perform extensive
analyses and tests of their products and,
because they seek to sell those products,
have a strong incentive to provide their,
customers (the trailer manufacturers)
with information that the trailer
manufacturer can use to certify the
vehicle ta the applicable standards. For
example, Bendix currently provides this
type of infarmation to vehicla
manufacturers regarding Bendix's new .-
valve for the new pressure control
requirements. Based on the above
considerations, NHTSA believes that a
trailer manufacturer can certify
compliance with the control pressure .
differential amendments without faciog
an unreasonable cost burden.

Afer reexamining this matter in
response to Mr. Crail’s petition, NHTSA
reaflirms its conclusion that the new
control line pressure balance
requirements will result in relatively
small costs for trailer manufacturers.
The agency alsc believes that its
conclusions in the final rule are
app';opriate. Accordingly, the
petitioner’s request to reconsider the
emendment to S‘andard Na.121is
- denied.

Issued on January 12, 1994.
Barry Felrice,
Associgie Administrator for Rulemaking.
IFR Doc. 94-1176 Filed 1-18-94; 8:45 aml
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Administration :
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Atmosphenc Admimstmtaon (NOAA),
Commerce.

- (FMP} was prepared by the New

Amendment 4
substantially revises the management of
the Atlantic Sea Scallop Fishery,
especially regarding effort control in the
fishery, permits, and reporting and
recordkeeping requirements. The intent
of this Amendment is to reduce the
fishing mortality rate to eliminate the
overfished condition of Atlantic sea
scallops.

EFFECTIVE DATE: March 1, 1894.
ADDRESSES: Copies of Amendment 4, its
regulatory impact review (RIR), initial
regulatory flexibility analysis (IRFA),
and the final supplemental

environmental impact statement (FSEIS)

are available from Douglas Marshall,
Executive Director, New England

‘Pishery Management Council, Suntaug

Office Park, 5 Broadway (U.S. Rte. 1),
Saugus, MA 01906-1097, telephone
617-565--8937. Copies of the Finance
Handbook may be obtained from Mr.
Joseph Giza, Chief, Fiscal Policy and
Quality Assurance Branch, NOAA
Financial Management Division, Caller
Service No. 8025, 20020 Century

" Boulevard, Germantown, Maryland
20874, telephone 301—443-8795.

Comments regarding the burden-hour
estimates or any other aspsct of the
coliection-of-information requirements
contained in this final rule should be
sent to Richard B. Roe, Regional
Director, One Blackburn Drive,
Gloucester, MA 01930, and the Office of
Managentent and Budget {OMB)
{Attention NOAA Desk Officer),
Washington, DC 20563.

FOR FURTHER INFORMATION CONTACT: Paul

H. Jones, Fishery Pohcy Ana]yst 508—
281-9273.

SUPPLEMENTARY INFORMATDON
Background ’ _
Amsendment 4 to the Atlantxc Sea

Scallop Fishery Management Plan

Englend Fishery Management Council

-[Council) in consultation with the Mid-

Atlantic end South Atfantic Fishery
Management Councils, under the
provisions of the Magnuson Fiskery -

- Conservation and Management Act .

(Magnuson Act) as amended, 16 U.S. C
1801 et seq. A notice of availability for
the proposed Amendment was
published on August 10, 1993, (58 FR
42522) and a proposed implementing

- rule was published on September 2

1993, (58 FR 46606)

November 5, 1993. However, concerns

were raised about the potential for
Amendment 4 to cause excessive
harvest of small sea scallops the first
few years of implementation, if a
supplemental average minimum meat
caunt measure were not included as a
management measure in the
Amendment. The Assistant »
Administrator for Fisheries, NO

(AA), approved the Amendment,

.concurring with the Regional Director -

who stated that the issue of increased
mortality on small scallops in the early
years of the program was considered by
the Council during deliberations by the
Plan Development Team (where
representatives of both the Northsast
Fisheries Science Center and the NMFS
Northeast Regional Office participate),
the Sea Scallop Oversight Committee,
and the Council. The rebmldmg
schedule and effort reductions in the
Amendment are designed to strike a
balance between an accelerated rate of
recovery and the minimization of
economic and social disruption to the
fishery.

Although the Amendment was'

“approved, NMFS remains concerned -
"about the near-term level of protection

of small sea scallops. This concern is
reflected in the Regional Director's
approval letter to the Council, dated
November 5, 1993, which advised the
Council that the Regional Director will
be carefully monitoring the initial
impact of the Amendment on fishing
mortality rates of small sea scallops. If
fishing mortality. rates increase beyond
anticipated levels, the Council is
expected to implement immediately
adjustments under the framework
measures of the Amendment to protect
sea scallop stocks adequately.

Overfishing l_)eﬁmnon

Amendment 4 includes a definition of
overfishing and a determination that the

.- sea scallop resource is overfished. The
~ preamble to the proposed rule included

the definition of overfishing. It is not
repeated here. -

To reduce fishing mortahty below the
‘overfishing definition threshold, the
Council will reduce fishing effort by
approximately, 40 percent over seven
years. Because the impact of effort
controls and gear restrictions on the
resource is uncertain, the Council

‘estimates that actual effort reduction
-needed could be as low as 35 percent or

as high as 70 percent.
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Approved Vessel Trecking System
(VTS) Vendors

In the proposed rule for Amendment
4, NMFS requested that vendors
interested in having their VTS certified
for use in this fishery submit

information showing that the VTS meets:

the specifications contained in the
proposed rule. NMFS has reviewed the
information submitted by several
vendors and will make available to...-
interested parties the names and
addresses of those vendors who appear
to meet the specifications. The
opportunity remains open for interested
parties to submit their information to
the NMFS and to be added to the list of
approved vendors if it appears to the
NMFS that they can meet the .
specifications. It is not the intent of the
INMFS to assure that the acquisition and
installation of a VTS unit from any one
of these vendors meets the requirement
of this rule as specified at §650.25.

- Vessel owners must demonstrate that
the system purchased, from the list of
approved vendors, is capable of meeting
the operational requirements of the
regulations by providing information on
vessel position and vessel status. It is
the intent of the NMFS that until the
vessel owner can demonstrate to the
satisfaction of the Regional Director that
the VTS unit is fully operational and is
providirg the required information to
the NMFS, the.vessel owner/operator
will not be eligible to receive a permit
unless the Regional Director authorizes
the use of a call-in system in accordance
with'§ 650.26(2)(3).

Effective Date of Management Measures

. The specific management measures .
that will be used to achieve the
necessary reduction in fishing effort
include the followmg A moratorium on
most new entrants into the scallop
fishery; allocations of days-at-sea (DAS)

-that vessels may fish for scallops based
on three vessel groups. (Full-time, Part-
time, and Occasional}; a requirement to
purchase and install a VTS unit for Full-
time and Part-time vessels and a call-in
system for Occasional vessels to monitor
DAS:; permits for vessel operators arid
dealers; an open access scallop permit

for vessels landing no more than 400
pounds (181.44 kg) of shucked scallops
or no more than 50 U.S. bushels (17.62
hlj of in-shell scallops per trip; :
limitations on upgrading of vessel size
and engine horsepower; a prohibition
on acquiring more than a 5 percent :
'ownership interest in the total number
of limited access scallop vessels; '
mandatory reporting for permitted
vessels and dealers; crew-size limits;
maximum dredge and trawl sweep size

restrictions; minimum ring and mesh
size restrictions; framework measures to
adjust the effort control and other
measures; & minimum shell height
restriction; and an annual option for
vessels in the Part-time or Occasional
category to fish-in the next higher vessel
group if they use only one dredge no
more than 10.5 feet (3.2 m) in width and

- their crew complement (including the

operator) is five or less. The preamble to
the proposed rule described the
management measures and their
raticnale, which are not repeated hefe.

NMFS is implementing the measures
in the Amendment and proposed rule as

- of March 1, 1994, in order to provide

opportunity for the mdustry to’convert
to 3v4 inch rings and acquire and install
VTS units; and because of the .
administrative burden imposed on the
INMFS by these collective measures, e.g.,
implementation of a VTS; the need to
issue thousands of new permits for
operators, dealers and vessels; the need
to establish an appeal process for vessel

" owners who feel their DAS allocation is

in error and/or for vessels that do not
qualify; and the need to establish details

“of the recordkeeping and reporting

requirements required under §650.7
and the DAS monitoring set forth in
§650.25. While the VTS is being put in
place and the initial problems with that
new system are being worked out, a call-

in procedure will be used to implement

the DAS allocations. Existing
regulations, including the meat count
measure, will remain in effect until
March 1, 1994..

On March 1, 1994, the effectwe date
of these regulations, all scallop vessel

" owners and.operators and all scallop

dealers must have an appropriate
permit, as spacified under §§ 650.4,
650.5, and 650.6 in order to participate
in the fishery. In order to ensure being
issued a permit, if eligible, by that date
all owners, operators, and dealers
should apply for a permit as soon as
possible. Application forms are
available now and NMFS will attempt to
‘mail such forms to-all known scallop -

- vessel owners and operators and scallop

dealers as soon as possible.
Applications will be processed as
received. Early application, i.e., one
filed before February 1, 1994, will help .
assure that the permit is issued by
March 1, 1994.

As prov1ded in §650 26(a)(3), untxl
any VTS vendor is approved and the
system is available, all permitted vessels

- fishing under the DAS program must .

comply with the call-in notification
provisions of § 650.26(b). ’

Comments and Responses

NMFS received comments on the
proposed rule from one member of the
Congress of the United States, five
fishing industry associations, and eight
individuals. All of the comments were
carefully considered during the _
formulation of the final rule. Specific

.comments are discussed and responded

to below. :

Comment: A member of Congress of -
the United States and an individual
opposed the allocation of DAS because
it takes Virginia, North Carolina, and
New Jersey fishermen longer to reach
their fishing grounds than it takes New
England fishermen. These individuals
offered days fished or a total allowable .
catch as an alternative. The commenters
- stated that the DAS rule gives a distinct
advantage to one area over another, -
whereas, days fished provides a level
playing field for all scallopers.

Response: The Council analyzed the
days fished system before deciding on
the DAS program, using the NMFS
welghout database, and determined that
DAS is a fair reflection of a vessel's
historical time at sea because it takes :
into consideration the number of daysa

“vessel spent traveling tc and from the

fishing grounds. The Council also

-determined the database could not

accurately show actual days fishing..
However, the final rule includesa *
measure that would allow the adoption’

~ of a days-fished system through a
- regulatory amendment, if data become

available to support such a system.

Comment: Two industry associations
requested an extension of thé comment
period to October 28, 1893, because the
proposed rule was published in the
Federal Register on September 2, 1993,
and their associations did not receivea
copy of the rule until the third week in
September 1993.

Response: The Magnuson Act requires
the Secretary of Commerce (Secretary)
to follow a mandated time schedule for
approval of a plan amendment once it

- has been submitted by a Fishery

Management Council. On July 30, 1993,.
the New England Fishery Management
‘Council submitted its plan amendment
to NMFS, thereby triggering under the

"Magnuson Act the 95-day time period in

which the Secretary must approve or
disapprove the amendinent. Because of -

‘this limited time frame to consider'and

respond to public comment and prepare
the final rule for publication, NMFS
allows for 45 days of public comment.
NMFS believes the 45 days glven for

_commerit are adequate.

Comment: Two industry assocmtxons
stated that they do not support -
staggermg of implementation dates for .
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measures cortained in the amendment
and recommend that the meat count
system remsin in effect until all
management rmeasures contained in
Amendment 4 are implemented.

Response: The final rule retains the .
meat count measure until the new
measures are implemented. ‘

Comment: Two industry associations
commented that the requirement to
submit applications for Operator
permits 30 days prior to the date on
which the permits are desired is
unreasonable and mcommended {ssuing
permits locally or by FAX. -

Response: Due to the projected initial
volume of applications F or Operator
permits required under Amendment 4,
the NMFS needs the flexibility to take
30 days to process and mail permits.
However, NMFS will make every effort
to process permits sooner. NMFS will
make available permit applications well
in advance of March 1, 1994, in order
to maximize the likelihood that all
perticipants in the scallop fishery will
have the ability to obtain a permlt before
March 1, 1994.

Comment: One industry association
commented that the requirement to
provide written notice of changes in
application information sections for
Vessel, Operator, and Dealer permits
was ambiguous and recommended that
the changes be sent by regxstered or
certified mail.

Response: The sections have been
rewritten and . now require that within
15 days after a change in the application
information, a written report of the
change be submitted and received by
the Regional Director. Requiring all
changes to be sent by registered or
certified mail would be too burdensoms,
Nevertheless, permit holders could
choose to send the notice of change by
registered or certified mail, return =~
receipi requested, if they want to verify
that timely notification occurred.

Comment: Two industry associations
and thres individuals requested that the
requirement of no more than double .
links between rings of a scallop dredge
be changed to allow the placement of a
new link between eny two worn out
ones or that the requirement be limited
only to the apron of the dredge. :

Response: Requiring double links
between rings throughout the entire
dredge is necessary to insure the -
escapement of small sea scallops in
order to mitigate the impact of removing .
the meat-count-age-of-entry
requirement. The NMFS recognizes that
this may require some change in .
industry practices but considers these
measures to be necessary to the overall
success of the management program,

- insufficient data. This provision gives

- voluntary participati

Comment: Two industry associations
commented that the vessel recording
and reporting requirements were
burdensome and unnecessary.

Response: A mandatory real-time data
collection system including census

. coverage is necessary to assess the

effectiveness of the new management
measures and to make the n .
adjustments through the framework -
system.

Comrment: An industry association

- objected to the requirement, under the

recordkeeping and reporting
requirements of § 650.7 (a)(1) and (b)(1),
to provide any other information
required by the Regional Director.
esponse: This requirement provides

NMFS the flexibility to obtain the
information necessary for management,
and is not open-ended since the
Regional Director must demonstrate that
any additional data requested is
necessary to manage the fishery.

Comment; An individual objected to
the prohibition on transferring scallops
at sea because it would not allow the
transfer of sea scallop product to freezer
vessals at see.

Response: The transfer prohibition
reflects the Council intent to control and
equalize the amount of fishing pregsure :

associated with allocated DAS. From an -

enforcement perspective, the
rohibition is considered critical
use it would be difficult to detect
violations unless all transfers are _ '
prohibited. -

Comment: Two industry associations
requested that the at-sea observer -
requirements under § 650.28 be deleted
because the provisions of this section
were not clear regerding observer and
vessel responsihilities,

Response: A high level of monitoring °
is required to ensure the effectiveness of
the management program and to avoid
imposing mors restrictive measures than
necessary on the industry because of

the Reglonal Director the discretion to
require a vessel to carry an observer to
enhance data collection, if necessary. ln
most cases where observer coverage is -
considered n , the Regional
Director will first attemp't fo enlist
ion. Observers
would be provided through existing
NMFS observer programs. The vessel
would not heve to pay the salary for the
chserver but would have to provide
adequate accommodations and food.
Neither NMFS nor the government is
responsible for providing insurance
coverage for the observer; each vessel -
should provide appropriate coverage.
Comment: Two industry associations

- supported the framework measures as
* described under §650.40. .- ... -

Response: Comment noted.

Comment: An individual opposed,
based on efficiency and safety concerns,
hmmng scallop vessel crews to no more
than nine people, including the
operator, while fishing under the
scallop DAS R{

Response: Most scallop dredge vessels
currently have their crow members ™~
shuck scallop meats by hand while at
sea. The amount and size of scallops

‘'selected for shucking is a function of the

crew size and the catch rates. The crew
size restriction reflects the Council’s
intention to cap the fishing power of
these vessels at séa by limiting their
processing (shucking) capacity.
Currently, the average crew size on sea
scallop vessels is nine; in the past, crew

-sizes were larger but this was a

reflection of the condition of the .
resource. NMFS is not aware of any data
or information indicating that the
limitation on crew size will affect safety
at sea.

Comment: An individual opposed the

.use of vessel landings in 1988 or 1989

as a criterion for limiting access to
perticipation in the fishery and stated

- that this measure does not mest the

mements of the Magnuson Act.
es nse: This réquirement com hes
e Magnuson Act for establishing
a system for limited access to a fishery,

If a system for limiting accesg to a

fishery is included in a plan, the
Magnuson Act requires the Council and
the Secretary to “take into account”
such factors as present participation in
the fishery, historical fishing practices
and dependence on the fishery, and
‘capability of vessels to be used in other
fisheries. The Council and NMFS

considered all of these factors in

establishing criteria required to qualify
- for full participation in the scallop
fishery. A control date was announced
on March Z, 1989, which gave notice to

participants and potential participams_ .

- of the fact that future participation in

the fishery may be limited for vessels
that entered the ﬁshery after the control
date. -

The purpose of the control date was .
to discourage speculative entry into the
fishery while development of - -
Amendment 4 progressed. In demdmg
to add the requirement that a vessel
must have landed more than 400
pounds of scalléps on at least one trip

. in 1988-1988¢ in order to be eligible to
_ participate in the fishery, the Council

was addressing the factor of historical
fishing practices and dependence on the

: ﬁshery Later in its deliberations, the -

Council recognized that not-all
perticipants may have received timely
notice of the control date and, therefore,

- allowed & limited exception for vessels
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purchased after the control date ifthe .
vessels had any participation in the
fishery between 1982 and 1990. With
respect to determining allocations of
DAS, the Council expanded historical
participation to include 1985-1990 in
order to recognize longstanding
historical dependence on the fishery.
The rule also adopts a Council
recommendation to establish an
exemption to the limited access fishery
for vessels that land less than 400 B
pounds of scallops per day, in order to
provide some opportunity for small-
scale operanons and new entrants to
participate in the scallop fishery. .
Therefore, the Council’s and NMFS’s
decision to rely on the criteria contained
in the final rule represents a balancing
of present and historical participation in
the fishery with the need to reduce
fishing mortality by limiting the number
of full-time participantsin the fishery.
Comment: One individual was
opposed to the minimum ring size of
34 inches and another individual
stated that the ring size must remain at
3% inches. Both individuals were .
opposed to further increasesto 314
inches under §650.21.
Response: This requirement is
necessary to provide protection for
small scallops and to help control the
amount of fishing mortality associated
with-a DAS. This measure is designed
to help mitigate the impact of removal
of the meat count which provides age-
at-entry controls, It is not expected,
however, to afford age-at-entry
protection equal to the current meat
count system.
Comment: Three industry associations
and three individuals commented about
" a currently ongoing ring size
experimental study being done under-a
Saltonstall/Kennedy grant and what
impact it would have on Amendment 4.
Response: NMFS contacted William
" D. DuPaul, Ph.D,, of the Virginia
Institute of Marine Science, principal
investigator on the experimental study,
regarding the comments received. He

‘commented that the first fishing trip of
the experiment had recently been

. completed by a commercial vessel out of
the port of New Bedford and that the
larger rings allowed for sxgmficantly .
more escapement than the 3-inch rings
currently in use by the mdustry DuPaul
also commented that the study is -
ongoing and that it is too early to draw -
any conclusions from the one trip taken."
Final results on the’ expenment are not
expected until work is completed in late .
winter of 1994. Therefore, NMFS has .
ot considered the preliminary results
of the ongoing experiment for the

- purposes of this rule. :

Based on the best scientific
information available at this time,

however, there seems to be a correlation .

between ring size and size of scallops
retained by scallop dredges. Because
removing the meat count measure

- effectively removes all age-at-entry

controls, the Council and NMFS have
determined that implementation of .
minimum ring size requirements

“'simultaneously with removal of the

meat count measure is critical to the
achievement of the amendment’s
objectives. Failure to provide some age-
at-entry limitations could seriously
jeopardize the ability of the
management measures to achieve plan
objectives in the time required.
Comment: Two individuals
‘commented that vessel owners should

" be allowed to cembine limited access

scallop permits and DAS allocati_pns on
one vessel and that ownership interest
should not be limited to 5 percent of the
" total number of scallop vessels
qualifying under the moratorium.

- Response: National Standard 5, 16
U.S.C. 1851(a)(5), states that
conservation and management

* measares, where practicable; should-
promote efficiency. This standard also
provides, however, that the goals of
efficiency may be balanced against other
factors such as social and biologic. In its
deliberations, the Council explicitly
considered possible gains in efficiency
in allowing DAS to be combined, but
ultimately rejected such a measure.
because of socioeconomic concerns of
preserving current fishing ractlces and
traditions at the outset of

management program. The Councxl was -
concerned that allowing combination or
transfer of DAS allocations, at this time,
may prec1pxtously lead to aggregation of
fishing rights in the hands of a few,
thereby challenging the current type of
fishing operations associated with the
northeast region. Moreover, it would be
impracticable to allow such fishing

_ rights to be transferred, at this time,

before the effectiveness of the ..
nanagement measures could be
assessed. The Council did provide,

" however, that measures that may .
enhance efficiency can be considered
and adopted through the framework
procedure specified in the rule. NMFS
concurs in the Council's deliberations .
and conclusions concemmg these -
measures.

Comment: Twe industry assocmuons '
were opposed to allowing changes to the

moratoritm under the framework _
provisions of the regulations if ﬁshmg
mortality declines faster than' - . -

. anticipated.

Response: The rule does not pre-

- determine whether the moratorium w111

be lifted. The rule provides only that the
Council may consider such a measure.
If and when the Council considers such
a measure, the plan requires that it be
subject to public commeént and that
commenters have adequate opportunity
to respond. If the Council decides to -
address this subject under the
framework specifications all interested
parties will be contacted and will have
the opportunity to comment, The
Council could adopt such measures
only if it can be demonstrated that they
are necessary to meet the goalsand
objectives of the FMP, including
socioeconomic goals.

Comment: An industry association
was opposed to allowing changes to the

" management measures through the

framework specifications without .

considering appropriate analysis.

- Response: The Council must provide
the appropriate rationale and economic
and biological analysis when.
determining whether adjustments, or

- additional management measures, are

necessary to meet the goals and
objectives of the rebuxldmg program of
the FMP.

C_omment:-An industry association
requested clarification of the regulations

‘relating to when a DAS starts and ends.

Response: §650.24(c)(2) has been .

- modified to explain more clearly how

‘DAS accrue under both the VTS and the
call-in monitoring system.

- Comment: An industry association
requested-that the Regional Director -
- send notices to permit holders regarding
VTS performance criteria and approval
including costs.

Response: Il addition to pubhshmg a
list of approved VTS vendors in the
Federal Register, ‘all sea scallop permit
holders will receive the information by
letter from the Regional Director. As to

‘costs, vessel owners will have to contact

the individual vendors.

. Comunent: An industry association
questioned the necessity for VTS

~vendors to have the capacity to archive
“vessel position histories and suggested
. that the requirement, with its related - -

cost imposed on a non-fishing industry,
is not wuhm the realm of the Magnuson
Act.

Response -This reqmrement only
applies to vendors that volunteer to .
meet the specifications and provide VTS
units to vessels in the fishery. The - -

- specification is necessary to comply

with the Council’s intent to provide . .
NMFS with the capability to monitor
and enforce the number of DAS used by

-each mdxvxdual vessel issued DAS -~

allocanons
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Changes From the Proposed Rule

Changes were made to several
sections of the proposed rule lbclanfy
the measures and to ensure consistency
with other regulations. In addition,
substantive changes were made to the,
following sections:

In § 650.2, the definitions for
Authorized aofficer, Fishing, or to fish,
and NMFS were deleted because they
are set forth in 50 CFR part 620, which
provides general Magnuson Act
provisions.

In § 650.2, the definition of an
Operator was modified to add the
phrase “ar other individual on board”,
to clarify further the person in charge of
the vessel while fishing.

In § 650.2, the definition of a Vessel
* Tracking Systemn was modified to add
the phrase “as set forth in §650.25(a)(2)
and approved “, to clarify further the
meaning of a Vessel Tracking Systen:.

In §650.3, paragraph (b) was added to
clarify the relationship between state
.and Federal regulations for Atlantic sea
'scallops,

In § 650.4, the narratlve within the
first paragraph and paragraph (a) was
modified to add the phrase *‘and carry
on board an authorizing letter issued
under §650.4(a)(9)(vi)(D),” to clarify
how vessels appealing a denial of a
limited access scallop permit may
continue to fish.

In § 650.4, paragraph (a)(1)(i), the
phrase “and its owner” was added in
order to be consistent with following
sections that refer to both vessel and
vessel owner.

In § 650.4, paragraph (a){(1)G)D), the
_ phrase “and the vessel meets the criteria
described in paragraph (a}{4) of this
. section.” was deleted because it was not
accurate.

In §650.4, paragraph (a)(1)(iii) and
(d), the phrase *Applications for limited
access scallop permits under this
section will not be accepted afier 12
months after the effective date of the
final regulations for Amendment 4.”
was replaced with “Applications for
Jlimited access scallop permits under
this section will not be accepted after
December 31, 1994.”, to clarify that
applications for 1994 permits must be
received by the end oFer calendar year.

In § 650.4, paragraph (a)(4)(ii), the
sentence “For undocumented vessels,
net tonnage does not apply.” was added
to clarify further the requirements for
. replacement vessels.

In §650.4, paragraph (a)(s)(u) was
modified to add the sentence, “This .
type of upgrade may be done separately

from an engine horsepower upgrade Yy

_ -in order to clarify furtherthe ..
. requirements for upgrading a vessel. -

In § 650. 4 paragmph (a)(7) [1] and (u]
“March 1, 1994,” was added for
clarification and consistency with the .
beginning effective date of the . ;
moratorium on limited access scallop
permits.

In § 650.4, paragraph (a)(9)(vi), the
heading was modified to add the phrase
“of a limited access scallop permit

- -denial” in order to clarify that the

appeal process under this paragraph
applies only to limited access scallop
permit denial. The paragraph was -
further modified to add the phrase *if

_ the vessel has on board a letter of
- guthorization from the Regional

Director” to clarify the requirements
that vessels fishing under appeal must
on board the letter issued under

§ 650.4(a)(9)(vi}(D).
. In § 650.4, paragraph (a)(9)(vi)(D) was
modified to add the sentence, “If the
appeal is denied, The Regional Director
shall send a notice of denial to the
vessel owner; the authorizing letter
becomes invalid 5 days after receipt of
the notice of denial.”, to clarify how
vessel owners will be notified in the
event of a denial of the appeal of a
limited access scallop permit.

In § 650.5, paragraph (c) was modified

" 10 add the sentence, “Further, such -
- operators must agree-as & condition of

this permit that if the permit is
suspended or revoked pursuant to 15
CFR part 904, the operator cannot be on
board any fishing vessel issued a

Federal Fisheries Permit or any vessel .

subject to Federal fishing regulations
while the vessel is at sea or engaged in
offloading.” This phrase was included
under §650.5(n) in the prdposed rule
‘and is repeated in this section in the
firal rule to increase awareness of this
provision, -

I § 650.5, paragraph (n) was modrﬁed
to add the phrase *while the vessel is
et sea or engaged in offloading”, 10
allow vessel operators to conduct
business activity on board a vessel when
the vessel is not engaged in any type of
fishing activity."
- In §650.6, paragraph {g) was modified
to add the phrase, “or ownership -
changes,” to clarify that the permit does

. not transfer with the change in . ..

ownership of the business, .-~ -

.In § 650.7, paragraph (a){1) was
modified to replaoe “provide” with
“mail” to clarify the way in which the -
reports will be submitted. The .
paragraph was further modified to
contain the phrase, “name and permit

. number of the vessels from which fish

are landed or received;” and the
sentence, “If no fish is purchased during
the week, a report so stating must be
submrtted ", to clarify reporting. . .
reqmrements for dealers and to be -

consistent with the reporting -
requirements of other regulations.
§650.7, paragraph (a)(2) was
modified to read, “Required data are the
number of employeescimndhng fishery

- products by month. Reports for a given

calendar year shall be submitted to:
NMFS Statistics, 166 Water Street, :
Woods Hole, MA 02543, and must be

‘postmarked by February 10 of the
- following year.” This change further
. details the requirements for this

p,;)mng requirement,

§650.7, paragraph (a)(5) was
modified to add the following sentence, -
“If no product was purchased during a
week, a report so stating must be
submitted.”

In § 650.9, paragraph (b)(1) was
subdivided into paragraphs (i) and (ii).
Paragraph (b)(1)(ii) was added in order
to clarify paragraph (b)(1)(i) by
prohibiting more than one trip per
calendar day.

In §650. 9 paragraph (b)(11), (b)(12),
{b)(13), (b)(17), and (c)(4), the phrase
“Possess on board or”” was added to
clarifg' the prohibition.

650.9, the following changes were

~made to clarify the prohibitions.

Paragraph (c) was subdivided into
paragraphs (c)(1) through (c)(7).
Paragraph (d)(4) was changed to
paragraph (d)(4)(i), and a new
paragraph, (d}{4)(ii), was added.

" Paragraphs (d)(10) through (d)(15) were
redesignated as paragraphs (d)(11)
through (d)(16), and a new paragraph
(d)(10) was added.

- In §650.20, paragraph (a) was -
modified to add the phrase, “that may
be landed, or possessed at or after
landing,” in order to clarify that the
minimum shell height size is not an at-
sea measure. Parallel changes were
made to sections 650.20(by and .
650.9(a)(1) to reflect this clarification.

In §650.21, paragraph (a) was

.modified 1o add the phrase “in

possession of more than 40 pounds
(18.14 kg) of shucked scallops or 5 U.S.
bushels (176.2 1) of in-shell scallops, or
fishing for scallops,” to clarify that
certain trawl gear restrictions are also

" possession restrictions applicable to any
‘'vessel possessing more than 40 pounds

of shucked scallops or 5 bushels of in-

_shell scallops. Similar changes were. .

made to §650. Zl(a) (1)-2) and
§650.9(b)(8). -

In §650.21, paragraph (b) was
modified by deletmg the phrase
“holding a Federal sea scallop permit
under § 650.4 and” and adding the

Ehrases “of more than 40 pounds (18 14 o

g) of shucked scallops or 5 U.S. :
bushels (176.2 1) of in-shell scallops” :
and all vessels issued limited access
scallop permits and fishing under the
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DAS allocation program,” to clarify that

the dredge restrictions apply to all

dredge vessels in possession of more

* than 40 pounds of shucked scallopsor -
5 bushels of in-shell scallops. In

- §650.21, paragraphs (b) (1)3) were
modified to add the phrase “in use by
or in possession of such vessels” to
clarify that the dredge restrictions are
possession restrictions also. The
corresponding prohibition sections to

_ these restrictions, § 650.9, paragraphs

(b) (11)15) and § 650.9, paragraphs (c)

{2)-{6), were changed accordingly to
reflect these clarifications.

In §650.21, paragraph (b)(iii), the
sentence, “The ring size will be the
average of the measurements of any
series of 20 consecutive rings."’ was
deleted. This provision had been added
by NMFS with the intent of facilitating
enforcement. However, tipon further
consideration, it was determined that
allowing an average minimum ring size
would necessitate difficult and
problematic measuring requirements
and possibly would not be consistent
with the Council’s intent that no rings
should be less than 3% inches. NMFS
is developing a standard measuring
device and procedures to determine .
minimum ring sizes and will publish a
description of such device and .

procedures in the Federal Register.

In §650.21, paragraph (e) was '
modified to add the phrase, “in addition
to or notwithstanding other restrictions
in this Part” to clarify that vessels
operating under the small dredge
program are still subject to other
restrictions in § 650 unless modified by
the special provisions of this section. -

In: § 650.24, paragraph {c}{(2)(ii) was
expanded to clarify the process for
counting days at sea under the calt-m
system.

In §650.24, paragraph {f){(6) was
modified to add the phrase “if the vessel
has on board an authorizing letter from
the Regmnal Director”. ;

In §650.25, paragraph (b) was
modified to cross reference cormctly the
call-in procedures described in

- §650.26(b). -

In §650.26, paragraph (a) was
modified to correctly cross reference the
small dredge program in § 650.21{e).

In §650.26, paragraphs {a){(1) and
{a)(2) were modified to indicate that the
Regional Director is to be nouﬁed
“through the VTS". .

In §650.26, paragraph (a)(3] was
modified to add the phrase “ornot
functiopal”.

In §650.26, paragraph (b) was .
modified to add language that is more
specific regarding the call-in :
notification requirements of the vessel
owner or authorized representative,

In §650.26, paragraphs (b)(2) and
(b)(4), the requirement that vessel .
owners or their authorized
representative call-in 2 hours prior to
leaving port and within 1 hour of
returning to port was replaced with the
provision that the DAS will beginand
end upon receipt of the call. The
Regional Directorhas determined that
this less restrictive requirement is
supportable by current technology
without compromising the
enforceability of this measure.

In §650.40, paragraph (c), the phrase
“After consxdermg the PDT"s findings
and recommendations, or at any other
time,” was added in order to clanfy the
Council’s procedures when it is
considering changes in management
measures,

In §650.40, paragraph (e)(3). the
sentence “The Council may reconsider -
its prior action and recommend a new
action under paragraph {d) of this
section.” was deleted because it is
considered to be unnecessary.

Classification

The Secretary of Commeme v
{Secretary) determined that the FMP -
amendment that this rule would
implement is consistent with the
national standards, other provisions of
the Magnuson Act, and othsr applicable
law. The Secretary, in making that
determination, has taken into account
the information, views, and comments
received during the eomment nod.

The Council prepared a fi
supplemental environmental 1mpact
statement (FSEIS) for Amendment 4,
which was filed by the Environmental
Protection Agency with the Office of the
Federal Register. The Environmental
Protection Agency has recominended

- that the National Marine Fisheries

Service conduci studies in the near
future to monitor the effect of scallop
dredges on bottom habitat. The AA has
determined that the preferred

- alternative of Amendment 4 versus the

status quo is environmentally preferable

. upon review of the FSEIS and public

comments. The FSEIS demonstrates that
the preferred alternative contains
management measurés to rebuild the
stock of Atlantic sea scallops, provides
positive economic and social benefits to
the fishing industry in the longterm,

- and provides balance in the ecosystem ;

in terms of the sea scallop resource.
NMFS$ certified to the Small Business
Administration that this rule may have
significant effects on a substantial =~
number of small entities under the
Regulatory Flexibility Act. Por the .

- purposes of the RFA, the RIR is retitled

as a RIR/regulatory flexibility analysis
(RFA). According to the RIR/RFA -

prepared by the Council, the
. management measures will have some

. negative impact on small entities. There
are approximately 400-600 vessels that
rely on scallops for a portion of their
revenue. All are considered small
entities. Of these, more than 150 vessels
would not qualify for the vessel
moratorium and may bave to redmect
effort into other fisheries.
Approximately 63 percent of the 150
vessels, however, depend on sea
scallops for 15 percent or less of their
total revenue and may be able to
compensate by participating in the
general scallop fishery (no moratorium,
landings up to 400 pounds(181.44 kg)
per trip). For those vessels qualifying for -
. the limited access fishery, thereare
significant short-term losses in revenue
that are offset by long-term gains.

The rule contains eight new
collection-of-information requirements -
and also revises four existing
requirements previously approved by
OMB under Control Numbers 0648-
0202 and.0648-0229 and 0648-0018.
These collection-of-information
requirements have been approved by -
OMB. Nevertheless, public comments
are invited on the burden-hour
estimates for the collection of
information requirements as listed
below. _ .

The new reporting requirements are:

(1) Dealer permits (§ 650.6-—OMB
Approval Number 0648—0202) (5
-minutes/response); '

{2) Operator permits {§ 650. 5—OMB.
Approval Number 0648—0202) (1 hour/
response); -

{3) Notice teqmrements for observer
‘deployment (§ 650.28—0OMB Approval
Number 0648-0202) (2 mmutes/ ,

. response);

(4) Proof of mstallataon of vessel
tracking system, (§ 650.25—O0MB
Approval Number 0648-0202) (2
‘minutes/response); .

(5) Automated vessel 'u-ackmg system
(§650.25—0MB Approval Number

" 0648-0202) (0 minutes/response);

. (6) Vessel call-in requirement
(§650.25—0OMB Approval Number
0648—0202) (2 minutes/response);

" (7) Days-at-sea exemption program
(§650.27—OMB Approval Number
0648-0202) (2 minutes/response);

(8) Vessel logbooks (§650.7—0OMB
Approval Number 0848-0212)(6 =
. minutes/response),

Revisions to existing reqmrements
-are:

(1) Limited access scallop permit
appeals—appeal of denied permits will
~ require written submission {§650.24—
OMB Approval Number 0648-0202) (3

" hours/fesponse); -
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-(2) Days-at-sea appeals—appeal of the
days-at-sea allocation will require
written submission (§ 650.24—0OMB-
Approval Number 0648—0202) {5 hours/
response);

(3) Dealer purchase reports (§ 650.7—
OMB Approval Number 0648-0229) (2
minutes/response);

{(4) Annual processed products reports
(§ 650.7—0MB Approval Number 0648—
0018) (2 minutes/response).

List of Subjects in 50 CFR Part 650

Fisheries, Reporting and
recordkeeping requirements.

Dated: January 12, 1994.
Rolland A. Schmitten,

Assistant Administrator for Fisheries,
National Macine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 650 is revised to
read as follows:

PART 650—ATLANTIC SEA SCALLOP
FISHERY

‘Subpart A—General Provisions

Sec.
650.1
- 650.2
650.3
650.4
650.5
. 650.6
650.7

Purpose and scope. -
Definitions.

Relation 10 other laws. -
Vessel permits.

Operator permits.

Dealer. permits.
Recordkeeping and reporting.
650.8 Vessel identification,

650.8 Prohibitions.

650.10 Facilitation of enforcermen.
650.11 Penalties.

Subpart B—Management Measures
650.20 Shell-height standard.
650.21 Gear and crew restrictions.
650.22 Possession restrictions.
650.23 . Transfer-at-sea.

650.24  Days-st-sea {DAS) allomhons
650.25 Monitoring requirements.
650.26 DAS notification program.

" 650.27 DAS exemption program.
650.28 At-sea observer coverage.
650.29 Experimental fishing exemption.

Subpart _G—Framewbrk Adjustmentsto .

Management Measures :

650.40 Framework specifications.
Authority: 16 U.S.C. 1801 et seq.

Subpart A—General Provisions
§650.1 Purpose and scope.

The purpose of this part is to
implement the Fishery Management -
Plan for the Atlantic Sea Scallop Fxshery
(FMP), which was preparedand -
adopted by the New England Fishery
Management Council in consultation
with the Mid-Atlantic and South ..
Atlantic Fishery Management Councils,
and approved by the Assistant
Administrator for Fisheries, NOAA.

§650.2 Definitions. )

In addition to the definitions in the
Magnuson Act and in §620.2 of this
chapter, the terms used in this part have
the following meanings:

Atlantic sea scallop or scallop means
the species Placopecten magel]amcus
throughout its range.

Chafing gear or cookies mean steel,
rubberized or other types of donut rings,
disks, washers, twine, or other material
attached to or between the steel rings of

" a sea scallop dredge. -

- COLREGS Demarcation Lines mean
the lines of demarcation delineating
those waters upon which mariners must
comply with the Internaticnal
Regulations for Preventing Collisions gt -
Sea, 1972 {33 CFR part 80), and those
waters upon which mariners must
comply with the Inland Navigation
Rules. _

Council means the New England
Fishery Management Council.

Day{s)-at-sea [DAS]) means each 24-
hour period of time during which a
fishing vessel is absent from port for
purposes of scallop fishing.

‘Dealer means any person who
‘receiveés scallops for a commercial -
purpose from the owner or operator of

'@ vessel, other than exclusxvely for -

transport on land.

Dredge or dredge gear means gear
consisting of 8 mouth frame attached to
a holding bag constructed of metal rings,
or any other modification to this design,
that can be or is used in the harvest of

. Atlantic sea scallops.

Dredge top means the mesh panel in
the top of a dredge and immediately
adjacent rings and links found between
the bail of the dredge, the club stick and
the two side panels. The bail of the
dredge is the rigid structure of the
forward portion of the dredge that
connects to the warp and holds the
dredge open. The club stick is the rigid

“bar at the tail of the dredge bag that is

attached to the rings.

Dredge vessel means any ﬁshmg _
vessel that is equipped for fishing using
dredge gear and that is capable of
catching Atlantic sea scallops.

- - Fishery Management Plan (FMP)

means the Fishery Management Plan for
Atlantic Sea Scallops, as amended.
Gross registered tonnage méans the

- gross registered tonnage specified on the

U.S. Coast Guard documentanon fora
vessel. .

Land means to enter port w1th fish on
board, to begin ofﬂoadmg fish, or to
offload fish.

Net tonnage means the net tonnage
specified on the U.S. Coast Guard .
documentation for a vessel.

Offload means to begin to remove, to

- remove, 1o pass over therail,or . .

* otherwise take away ﬁsh from any

vessel.
. Operator means the master or captain
of the vessel, or other individual on
board the vessel, who is in charge of
that vessel’s operations.

Postmark means independently
verifiable evidence of date of mailing,
such as U.S. Postal Service postmark,
United Parcel Service (U.P.S.) or other
private carrier postmark, certified mail
receipt, overnight mail receipt, or
receipt received upon hand delivery to
an authorized representative of NMFS.

Regional Director means the Director.
Northeast Region, NMFS, 1 Blackburn

Drive, Gloucester, MA01930—2298 ora . -

d851gnee
orting month means a period of

tlme ginning at 6001 hours local time
on the first day of each calendar month
and ending at 2400 hours local time on
the last day of each calendar month.

Reporting week means a period of
time beginning at 0001 hours focal time
on Sunday; and ending at 2400 hours
local time the following Saturday.

Re-rig or re-rigged means physical
alteration of the vessel or its gear in
order to transform the vessel inio one
capable of ﬁshmg commerclally for sea

-scallops.- -

Sea Scallop Plan Development Team

" {PDT) means a team of techm_cal experts

appointed by the Council.

Shell hezgit is a straight line
measurement from the hinge to the
outermost part of the shell, that is, the

- edge furthest away from the hinge.

- Shucking or to shuck means opening -
or to open a scallop and removing the
meat or the adductor muscle from the
shell.

Shucking machme.means any

- mechanical device that sutomatically
. removes the meat or the adductor

muscle from a scallop shell.

Sorting machine means any - -
mechanical device that automatically
sorts whole scallops by shell height,

-size, or other physical characteristics.

“Transfer means to begin to remove, to
remove, to pass over the rail, or-
otherwise take away fish from any
vessel and move them to another vessel. *

.. Trawl means gear consisting of a net

that is towed and is capable of catching -

‘sea scallops, including Danish and

Scottish seine gear.
__ Trawl sweep means the total length of
the footrope on a trawl net that is -

. directly attached to the webbing of a

net.
Trip is the period of time dunng
which a fishing vessel is absent from

. port, beginning when the vessel leaves
-port and ending when the vessel returns

10 port.
Under ogreement for construction
means that the keel hias been laid and
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that there is a written agreement to
construct a fishing vessel.

Vessel registered length means the
registered length specified on the U.S.
Coast Guard documentation for a vessel
or on the state registration for a vessel
not required to be documented under
Title 46 U.S.C., if the state-registered
length is verified by an authorized
officer. .

- Vessel Tracking System (VTS} means
- a vessel tracking system as set forth in

- §650.25(a)(2) and approved by NMFS
for use by scallop vessels as required by
this part: ‘

VTS unit means a device installed on
board a vessel used for vessel tracking
and transmitting the tracked position as
required by thispart. =~ - :

§650.3 Relation to other jaws.

(a) The relation of this part to other
laws is set forth in §620.3 of this
chapter. - .

{b) Nothing in these regulations shall
supersede more restrictive state
management measures for Atlantic sea
scallops. S '

§650.4 Vessel permits. .

Any vessel of the Unifed States that
fishes for, possesses, or lands per trip
Atlantic sea scallops in quantities
greater than 40 pounds (18.14 kp}
shucked scailops or S bushels {176.2 1)
in-shell, except vessels that fish
exclusively in state waters for sea
scallops, must have been issued and
carry on board an guthorizing letter
issued under §650.4{a)(9){(vi){(D), a valid
limited access scallop permit or a valid
general scallop permit, issued under
this section.

“{a) Limited access scallop permits.
Any vessel of the United States that
possesses or lands per trip more than
400 pounds {181.44 kg) of shucked
scallops or the equivalent amnount of in-
shell scallops {50 U.S. bushels (17.62
hl)), except vessels thai fish exclusively
in state waters for sea scallops, must
have been issued and carTy on board an
authorizing letter issued under
§650.4{a)(9)(vi)(D), or a valid Federal
limited access scallop permit. To qualify
" for a limited access scallop permita
vessel must meet the following criteris,
as applicable: - I

(1) Eligibility in 1994. (i} To be eligible
to obtain a limited access scallop permit
for 1994, a vessel must meet one of the
following criteria:’ : o

-{A) The vessel had been issued a
Federal scallop permit in 1988 or 1989,
and the vessel landed more than 400
pounds (181.44 kg of shucked scallops
or the equivalent amount of in-shell -
scallops (50 U.S. bushels {17.62 h)) on.

at least one>trip completed during 1988

. {B) The vessel was un
agreement for construction or for re-
rigging on or prior to March 2, 1989, and
the vessel was issued a Federal scallop
permit and landed scallops between
March 2, 1989, and March 2, 1990; or,

{C) The vessel was purchased between

- March 2, 1989, and November 28, 1990;
it had been issued a Federal scallop
permit and landed scallops between
January 1, 1982, and January 1, 1988;
and it had been issued a Federal scallop
permit and landed more than 400
pounds {181.44 kg) of scallops on any
one trip completed in 1990; or,

(D) The vessel is replacing a vessel
that meets any of the criteria set forth in
paragraph {a)(1)(i)(A), (a)(1)(i){B) or
(a)(1)(i)}{C) of this section. - .

{ii) No more than one vessel may
qualify, at any one time, for a limited
access scallop permit based on that or
anothier vessel’s fishing and permit
history. I more than one vessel owner
claims eligibility for a limited access
scallop permit, based on one vessel’s
fishing and permit history, the Regional
Director shall determine who is entitled
to gualify for the limited access scallop
permit and the DAS allocation
according to paragraph {a)(3) of this

(iii) A limited access scallop permit
for 1994 will not be issued unless the
-application for such permit is received

" by the Regional Director on or before

December 31, 1994. ’

(2) Eligibility in 1995 and therecfter.
Tao be eligible to renew or apply for a
limited access scallop permit after 1994,
a vessel must have been issued a limited
access scallop permit for the preceding
year, of the vessel must be replacinga -
vessel that had been issued a limited
access scallop permit for the preceding
year, and, if applicable, the vessel must
meet the criteria set forth in paragraph
{a)(4) of this section. If more than one
vessel owner claims eligibility to apply
for a limited access scallop permit based-
on one vessel’s fishing and permit .

. history after 1994, the Regional Director
* shall determine who is entitled to
qualify for the limited access scallop -
permit and the DAS allocation -
according to paragraph {a)(3) of this

'(3) Change in ownership. The fishing
and permit history-of a vessel is
presumed to transfer with the vessel
whenever it is bought, sold, or- .

" otherwise transferred, unless there is a
written agreement, signed by the -~
transferor/seller and transferee/buyer, or
other credible written evidence, .
-verifying that the transferpr/seller is
retaining the vessel fishing and permit

history for purposes of replacing the
vessel. '

_ (4) Replacement vessels. To be
eligible to replace a vessel that has been
issued a limited access scallop permit,
the replacement vessel must meet the

_ following criteria:

(i) The replacement vessel's -
horsepower may not exceed by more
than 20 percent the horsepower of the

_ vessel it is replacing as of the date the

vessel it is replacing was initially issued -
a 1994 limited access scallop permit as
specified on a valid application fora
permit under this section; except that,
the horsepower of the replacement
vessel may not exceed the horsepower
of the vessel being replaced if the -
horsepower of the vessel being replaced
has been increased through upgrade or
vessel replacement from that specified
when the vessel being replaced initially
applied for a 1994 limited access scallop
permit; and, .
(ii) The replacement vessel’s length,
gross registered tonnage, and net
tonnage may not exceed by more than

" 10 percent the length, gross registered

tonnage, and net tonnage of the vessel
being replaced, based on specifications
provided in the initial 1994 application
for a limited access scallop permit;
except that, the length, gross registered
tonnage, and net tonnage of the
replacement vessel may not exceed the
length, gross registered tonnage, and net
tonnage of the vessel initially issued a
limited access scallop permit if any or

‘all of these specifications have been

increased through upgrade or vessel -
replacement from that specified when
the vessel being replaced initially
applied for.a 1994 limited access scallop

_ permit. For purposes of this paragraph,

a vessel not required to be documented
urider Title 46, U.5.C. will be
considered to be 5 gross registered tons.
For undocumented vessels, net tonnage - .
does not apply. .

{5) Upgraded vessel. To remain

_ eligible to retain a valid limited access

scallop permit, of to apply for, or renew
a limited access scallop permit, a vessel
may be upgraded, whether through

refitting or replacement, only if the

upgrade complies with the following
limitations: . o

(i) The vessel’s horsepower may be
increased, whether through refitting or
replacement, only once. Suchen - -
increase may not exceed 20 percent of
the horsepower of the vessel initially
issued a 1094 limited access scallop
permit as specified in that vessel's
permit application for a 1994 limited
access scallop permit; and,

(ii) The vessel’s length, gross .
registered tonnage and net toanage may

. be upgraded, whether through refitting
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or replacement, only once. Such an
increase shall not exceed 10 percent
each of the length, gross registered
tonnage, and net tonnage: of the vessel
initially issued a 1994 limited access
scallop permit as specified in that
vessel’s application for a 1994 limited
access scallop permit. This limitation
allows anly one upgrade, at which time
any or all three specifications of vessel
size may be increased. This type of
upgrade may be done separately frem an
engine horsepower upgrade. .

gul A replacement of a vessel that
does not result in increasing
horsepower, length, gross registered .
tonnage or net tonnage is not considered
an upgrade for purposes of this section.

(6) Notification of eligibility for 1994.
{i) NMFS will attempt to notify all
owners of vessels for which NMFS has
credible evidence that they meet the
criteria described in paragraph (a){1) of
this section, that they qualify for'a
limited access scallop permit if they
meet the requirements contained in
paragraphs (c} through (g) of this
section.

{ii) If a vessel owner has not been
notified that the vessel is eligible to be
issued a limited access scallop permit,
and the vessel owner believes that there
is credible evidence that the vessel does
qualify under the pertinent criteria, the
vessel owner may apply for a limited

-access scallop permit by meeting the
requirements described under
paragraphs (d) and {e) of this section
and by submlttmg the information
described in paragraphs fal(1) through
(a)(5) of this section. In the event the
application is denied, the applicant may
appeal as specified in paragraph (a)(9) of
this section. If, through either of these
procedures, the Regional Birector. . .
determines that the vessel meets the
eligibility criteria, a limited access
scallop permit will be issued to the
vessel.

(7) Percentage ownership restrictions.

(i) Any vesse! owner is eligible to apply
for and be issued a 1994 limited access
scallop permit for any vessel owned as
"of March 1, 1694, provided that the
vessel meets all pertinent criteria in this
part regardless of the owner's ownership
in other scallop vessels on March 1,
1994.

(ii) Fer any vessel acquired after

. March 1, 1994, except as provided in

paragraph (a)(7)(iif} of this section, a

vessel owner is not eligible to be issued

- a limited access scallop permit for the

vessel if the issuance of the permit will -
result in the vessel owner, or any person
who is a shareholder or partner of the
vessel owner, having an ownership
interest in limited secess scaltop vessels
in excess of 5 percent of the nusaber of

all Fimmited access scallop vessels at the

- time-of ‘;)ermﬁ application.

(iii} Vessel owners who were initially
issued a 1994 limited access scallop
permit, or were issued or renewed a
limited aceess scallop permit for a
vessel in 1995 and thereafter ini-
compliance with the ewnership -
restrictions in paragraph (a)(7)(ii} of this
section, are eligible to renew such
permit(s), regardless of whether the
renewal of the permits will exceed the
5 percent ownership restrictions.

(iv) Having an ewnership interest
includes, but is not limited to, persons
who are shareholders in & vessel owned
by a corporation, who are partners
(general ar limited) to a vessel owner, or
who, in any way, partly own a vessel.

(8) Consclidation restriction. Lumted
access scallop permits and DAS
allocations may not be combined or
consolidated.

(9) Appeal of denval of limited access
scallop permit. (i) Any applicant denied
a limited access scallop permit, may
appeal the denial to the Regional
Director within 30 days of the notice of
denial. Any such appeal must be based
on one or more of the follow'mg

‘grounds, must be in writing, and myst

state the grounds for the ap eal
(A) The information used by the

- Regional Director was based an

mistaken or incorrect data;

(B) The appHlcant was prevented by
circumstances beyond his/her control
from meeting relevant criteria; or °

{C) The applicant has new or
additional information.

tii) The Regional Director will appoint
a designee who will make the initial
decision on the appeal. '

Giii) The appellant may request a
review of the initial decision by the
Regional Director by so Hng in
writing within 30:days of the notice of -
initial decision. If the appellant does not
request a review of the initial decision
within 30 days, the initial decision shall
become the final administrative action
of the Departrrent of Comnerce. The
appellant’s request for review must elect
either to have the review conducted by
a hearing officer appointed by the
Regional Director or by an Advisory
Appeals Board if established pursuant
fo paragraph (a)fg){iv)(B) of this section.

f Recommendations to the Regional
Director. (A} Hearing Officer. K the
initial decision is reviewed by a rearing
officer, the hearing officer shall make
findings and a reconmendation to the
Regional Director which shall be
advisory only.

(B) Admsoryﬁppeals Bouard. The
Regione! Director may establish, or .
request the Council to establisth, an -

' Advisory Appeat Board. ¥ such a board

is established and approved by the
Regional Director, an appellant may
request that the initial decision of his/
her appeal be reviewed by the Appeals
Board. If such a request is made, the
Regional Director shall farward the
request to the Appeals Board within 15

-days after receipt. Any initial decision

reviewed by an Appeals Board made up
of other than Federal emplayees shall be

- .open to the public, including all

documentation presented to support the
appeal The Appeals Board shall make
findings and a recommendation to the
Councxl which shall be advisory only.
The Council in turn shall make findings
and an advisory-only recommendation
to the Regional Director.

(v) Upon receiving the ﬁndmgs and a
recommendation, the Regional Director
will issue a final decision on the appeal.
The Regional Director’s. decision is the
final administrative action of the
Department of Comimerce.

vi) Status of vessels ?endmg appeal
of a limited access scallap permit
denial. A vessel for which an
application has been completed and an
appeal has been initiated may fish
under one of the following DAS -
allocation categories based on which
criteria is applicable, pending a final
decision on the appeal, if the vessel bas
on board 4 Ietter of authorization fram
the Regional Director. '

{A) A vessel owner appealing under
this part who can establish credible
evidence, or NMFS records, that his/her
vessel completed at least 10 trips, each
landing more than 400 pounds (181.44 °
kgJ of shucked scallaps or 50 U.S.
bushels (17.62 hi) of in-shell scallaps, in
any consecutive 12-month period
during 1991-1992, may fish under the
Full-time DAS allocation, pending a
final decisian un.the appeal.

(B} A vessel ownerappealing under
this part who cannot meet the criteria
specified in paragraph (a}(9)(vi}(A}, but
who can establish through credible

“evidence, or NMFS records, that his/her

vesse! completed at least 5 trips, each
landing more than 400 pounds (181.44
kg) of shucked scallops or 50 U.S. *
bushels (17.62 hi} of in-shell scallops, in
any 12 consecutive month period during
1991-1992, may fish under the Part-

. time DAS allocation, pending a final

decision on the appeal.
(C) A vessel owner appealing ueder

‘this part who cannot meet the criteria

specified in paragraph (a)(9)(vi}{A} ar
(a)(9)(vi)(B), but who can establish
through credible evidence, or NMFS
records, that their vessel completed at
least one trip, landing more than 400
pounds €181.44 kg) o£ shucked scallops
or 50 U.S. bushels t17.62 hi] of in-shell
scallops, during 1991-1992, may fish
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under the Occasional DAS allocation,
endmia final decision on the appeal.

{D} The decision and notification
whether to allow any vessel that -
presents evidence under paragraphs
(a){9)(vi)(A) through (a)(9)(vi)(C) of this
section to fish under one of the three
categories of DAS, pending a final
decision on the appeal, will be prowded
by the Regional Director inan
authorizing letter. Any such decision is
the final administrative action of the
Department of Commerce on allowable
fishing activity pending a final decision
on the appeal. The authorizing letter
must be carried on board the vessel
while participating in the DAS program.
If the appeal is finally denied, the
Regional Director shall send a notice of
final denial to the vessel owner; the
authorizing letter becomes invalid §
days after receipt of the notice of denial.

({)] General scallop permit. Any vessel
of the United States that is not in
possession of a limited access scallop
permit, and that possesses, or lands per_
trip, more than 40 pounds (18.14 kg)
and less than or including 400 pounds
{181.44 kg), of shucked meats, or the

- equivalent amount of in-shell scallops
{5 and 50 U.S. bushels {176.2 1 and
17.62 hl}, respechvely) except vessels
that fish exclusively in state waters for
scallops, must carry on board a valid
general scallop permit,

(c) Condition. Vessel owners who
apply for a permit under this section
must agree as a condition of the pemnt
that the vessel and vessel's fishing, -
catch, crew size, and pertinent gear
(without regard to whether such fishing
occurs in the EEZ or landward of the
EEZ, and without regard to where such
fish or gear are possessed, taken, or
Ianded]), are subject to all requirements
of this part, unless exempted from such
requirements under § 650.27. The vessel
and all such fishing, catch, crew size,
and gear shall remain subject to all
applicable state or local requirements. If
a requirement of this part and a
management measure required by state -
or local law differ, any vessel owner -
permitted to fish in the EEZ must
comply with the more restrictive

irement.

re?u d) Vessel permit apphcatlon
Applicants for a permit under this
section must submit a completed
application on an appropriate form
obtained from the Regional Director.
The application must be signed by the
owner of the vessel, or the owner’'s -
authorized representative, and be
submitted to the Regional Director at

- Jeast 30 days before the date on which
the applicant desires to have the permit
made effective. The Regional Director
will notify the applicant of any

deficiency in the application pursuant
¥dithis section. Apphcams for limited
access scallop permits who have not
been notified of eligibility by the
Regional Director shall provide
information with the application

. sufficient for the Regional Director to

determine whether the vessel meets the
eligibility requirements specified under
paragraph (a)(1) of this section.
Applications for 1994 limited access :

" scallop permits under this section will

not be accepted after December 31,
1994, Acceptable forms of proof
include, but are-not limited to, state
weigh-out records, packout forms,
settlement sheets, grocery receipts, fuel
receipts, and bridge logs.

(e) Information reqmrements (1) In
addition to applicable information
required to be provided by paragraph (d)
of this section, an application for either
a limited access or general scallop
permit must contain at least the
following information, and any other
information required by the Regional
Director: Vessel name; owner name,
mailing address, and telephone number;
U.S. Coast Guard documentation
number and a copy of vessel’s U.S.
Coast Guard documentation or, if -
undodumented, state registration
number and a copy of the state-

. registration; home port and principal
- port.of landing; length; gross tonnage;

net tonnage; engine horsepower; year
the vessel was built; type of -
construction; type of propulsion;
approximate fish-hold capacity; type of

fishing gear used by the vessel; number.

of crew; permit category; if the owner is

- a corporation, a copy of the Certificate -

of Incorporation, and the names and

addresses of all shareholders owning 25 .

percent or more of the corporation’s
shares; if the owner is a partnership, a
copy of the Partnership Agreement and

- the names and addresses of all partners;

if there is more than one owner, names

_of all owners having owned more than

25 percent interest; and name and-
signature of the owner or the owner's |

" ‘authorized representative.

(2) Applications for a limited access
scallop permit must also contain the
following information: = -

(i) For every person named by
applicants for limited access scallop
permits pursuant to paragraph (e)(1) of -

- this section, the names of all other
. vessels in which that person has an -

ownership interest and for which a
limited access scallop permit has been
issued or applied for; .

{ii) The engine horsepower of the
vessel as specified in the vessel’s permit
documentation as of August 3, 1992; or,
if thie engine horsepower is different

_ from that stated in the vessel’s Federal

scallop permit as of August 3, 1992, .

- sufficient documentation to ascertain -

the different engine horsepower;
(iii) If applying for Full-time or Part-

- time limited access scallop permit, or if

opting to use a VTS unit although not
required, a copy of the vendor
installation receipt from a NMFS-
approved VTS vendor as descnbed in
§650 25(a); and

~.(iv) If applying fot the small dredge

- program set forth under § 650.21(e), an

annual declaration into the program.
() Fees. The Regional Director may

charge a fee to recover the

administrative expense of issuing a

" permit required under this section. The

amount of the fee shall be calculated in
accordance with the procedures of the
NOAA Finance Handbook for ’
determining administrative costs of each
special product or service. The fee may
not exceed such costs and is specified
with each application form. The =
appropriate fee must accompany each

. application; if it does not, the

application will be considered

.incomplete for purposes of paragraph {(g)

of this section. - -
(g) Issuance. (1) Except as provided in

subpart D of 15 CFR part 904 and under

§ 650.4(a)(9), the Regional Director shall

_ issue a Federal scallop vesse! permit

within 30 days of receipt of the
application unless:

(i) The applicait has faJled to submit
a completed application. An application
is complete when all requested formis,
‘information, documentation, and fees, if
applicable, have been received and the
applicant has submitted all apphcab]e
reports specified at § 650.7; or,

(ii) The application was not received
by the Regional Director by the
deadlines set forth in paragraphs
(a)(1){iii) and (p) of this section; or,

. {iii) The applicant and applicant’s

"vessel failed to meet all ehgxblhty

requirements described in paragraphs
(a)(1) and (a)(2) of this section; or, .
(iv) For applicants applying for a Full-

' time or Part-time limited access scallop

permit, the applicant has failed to meet
all of the VTS requirements as- descnbed
in § 650,25; or,

(v) The applicant has fmled to meet
any other application requirements
stated in 50 CFR part 650.

(2) Upon receipt of an incomplete or-
improperly executed application, the
Regional Director shall nonfy the
applicant of the deficiency in the

. application. If the applicant fails 1o’

correct the deficiency within 30 days

“following the date of notification, the -

application w:ll be oon51dered

. abandoned.
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(h) Expiration. A permit will expire
upon the renewal date specxﬁed in the
permit. :

(i) Duration. A permit is valid until it
is revoked, suspended, or modified
under 15 CFR part 904, or until it
otherwise expires, or ownership
changes, or the applicant has failed to
report any change in the information on
the permit apphcanon to the Regional
Director as specified in paragraph (I} of
this section. Federal fishing vessel
permits must be renewed annually and
unless renewed will expire upon the
renewal date specified in the permit.

(j) Replacement. Replacement
permits, for an otherwise valid permit,

- may be issued by the Regienal Director -

when requested in writing by the owner
or authorized representative, stating the
need for replacement, the name of the
vessel, and the Federal Fisheries Permit
number assigned. An application for a
replacement permit will not he
. considered a new application. An
appropriate fee may be charged for
issuance of the replacement permit.

(k) Transfer. Permits issued under this
part are not transferable or assignable. A
permit is valid only for the vessel and
owner to whom it is issued.

(1) Change in application information.
Within 15 days after a change in the
information contained in an application
submitted under this-section, a written
notice of the change must be submitted
to the Regional Director. K the written

- notice of the change in information is
not received by the Regianal Director
within 15 days, the permit is void.

(m) Alteration. Any permit that has
been altered, erased, or mutilated is
invalid,

(n) Display. Any permit issued under
this part must be maintained in legible
condition and displayed for inspection

.upon request by any authorized officer. -

(c) Sanctions. Procedures governing
enforcement-related permit sanctions
and denials are found at subpart D of 15
CFR part 904. '

{p) Limited access scaIIop penmt
renewal. To renew or apply for a limited

. access scallop permit in 1995 and
thereafter, a completed application must
be received by the Regianal Director by

December 31 of the year befare the
permit is needed. For example, to
receive a limited access scallop permit

. for 1996, vessel owners mustapply by

December 31, 1995. Failure to renew a
limited access scallop permit in any
year bars the renewal of the pemutm
subsequent years. .. :

{q) Aban 'onment ar va)unta:y ]
relinquishment of limited access scallop
permits. If a vessel’s limited access
scallop permit is voluntarity :
relinquished ta the Regmnal Dmectn:

abandoned through failure to renew or
otherwise, no limited access scallop -
permit may be re-issued or renewed
based on that vessel's history or to any |
vessel relying on that vessel’s history.

§650.5 Operator permits.

(a) General. Any aperator of a vessel
issued a Federal limited access scallop
permit under § 650.4, or any operator of
a vessel fishing for scallops in the EEZ
or in possession of more than 40 pounds
(18.14 kg) of shucked scallops, or § U.S.

~ bushels (176.2 1} of in-shell scallops, in

or harvested from the EEZ, must carry
on board a valid operator’s permit
issued under this part.

(b) Operator application. Applicants
for a permit under this section must
submit a completed permit application
on an appropriate form obtained from
the Regional Director. The application
must be signed by the applicant and
submitted to the Regiona {’Dn‘ector at
least 30 days prior to the date on which
the applicant desires to.have the permit
made effective. The Regional Director
will notify the applicant ofany -~ -
deficiency in the applicatian pursuant -
to this.section. -

(c) Condition. Vessel operators who
apply for an operator’s permit under

. this section must agree as a condition of

this permit that the operator and
vessel’s fishing, catch, crew size, and
pertinent gear (without regard to
whether such fishing occurs in the EEZ
or landward of the EEZ, and without
regard to where such fish or gear are
possessed, taken, or landed), are subject
to all requirements of this part while
fishing in the EEZ or on board a vessel
permitted under § 650.4, unless .
exempted from such requirements-
under §650.27. The vessel and all such
fishing, catch, crew size, and gear will
remain sub)ect to all applicable state or’

_local requirements. Further, such

operators must agree as a condition of
this permit that if the permit is

suspended or revoked pursuantta 15 .-

CFR part 904, the operator cannot be on
board any fishing vessel issued a ’
Federal Fisheries Permit or any vessel
subject to Federal fishing regulations
while the vessel is at sea or engaged.in-
offloading. If a requirement of this part
and a management measure required hy
state or Tocal law differ, any operator
issued 8 permit under this part maust -
comply with the more restnctwe '
requirement. -,

d) Information. tequxrements. An

applicant must provide at least all the

following information and any ether
information required by the Regienal
Directar: name, mailing sddress, and
telephonae number; date of birth; bair

. color; eye colas; baight; weight; sacial

security number {optional) and

signature of the applicant. The applicant
must also provide two color passport
size photographs. -

(e) Fees. The Regional Director may
charge a fee to recover the
administrative expense of issuing a
permit required under this section. The
amount of the fee is calculated in
accardance with the procedures of the
NOAA Financial Handbook for

_determining the administrative costs of

each special product or service. The fee
may not exceed such costs and is
specified with each application form.

- The appropriate. fee must accompany

each application; if it does not, the
application will be considered
incomplete for purposes of paragraph M
of this section.

() Issuance. Except as provided in
subpart D of 15 CFR part 804, the
Regional Director shall issue an -
operator’s permit within 30 days of
receipt of a completed application if the
criteria specified herein are met. Upon
receipt of an incomplete or improperly
executed application, the Regional
Director will notify the applicant of the
deficiency in the application. I the
applicant fails te correct the deficiency
within 30 days following the date of
notification, the application will be
‘considered abandoned.

(g) Expiration. A permit will expire
upon the renewal date specified in the
permit.

(h) Durction. A permit is valid until
it is revoked, suspended, or modified
under 15 CFR part 904, or otherwise
expires, or the applicant has failed ta

. report a change in the information en

the permit application to the Regional
Director as specified i in paragraph ('l() of
this section. .

(i) Replacement. Replacement
permits, for otherwise valid permits,
may be issued by the Regional Director
when requested in writing by the

-applicant, stating the need for

Teplacement and the Federal operator
permit number assigned. An applicant
for a replacement permit must also

< provide two colar passport size photos  *

of the applicant. An application for a

- replacement permit will not be - -

considered a new application. An
appropriate fee may be charged. ’
F j} Transfer. Permits issued under thi

- part are not transferable or assignable. A
- permit is valid anly far the person to

whmn it is issued. .. )

(k) Chenge in application :
information. Natice of a change in the
permit holder’s name, address,or = -
telephone number must be submitted in
writing to, and received by, the Reg;onal
Director within 15 days of the change i in
information. i written nnhca of the
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change in information is not received by .

the Regional Director within 15 days,
ermit is void.
}) Meration. Any permit that has
" been altered, erased, or mutilated is

* . invalid.

- {m) Displaf. Any permit issued under
this part must be maintained in legible

condition and displayed for inspection -

upon request by any autharized officer,

(1) Sanctions. Vessel operators with |
suspended or revoked permits may not
be on board a Federally permitted
fishing vessel in any capacity while the
vessel is at sea or engaged in offloading.
- Procedures governing enforcement ,
related permit sanctions and dentals are
found at sabpart D of 15 art 904.

(o) Vessel owner respansxbxf ity. Vessel
owners are responsible for ensuring that
their vessels are operated by an
individual with a valid operator’s
permit issued under this sectjon.

. §650.6 Dealer permits. -

{a) All dealers must have been 1ssued
and have in their possession a valid
permit issted under this part.

(b) Dealer application. Applicants for
a permit under this section must submit
. a completed application on an
appropriate form provided by the
Regional Director. The application must
be signed by the applicant and
submitted to the Regional Director at
least 30 days before the date upon

whick the applicant desires to have the .

permit made effective. The Regional
Director will notify the applicant of any
deficiency in the apph\.amn pursuant
to this section.

- {c} Information requzrements :
Applications must coittain at leest the
following information and any other
information required by the Regional

‘Director: Company name, place(s) of
business, mailing address(es) and .
telephone number(s); owner’s name;
dealer permit numbser (if a renewal); and
name and signature of the person -
responsible for the truth and accuracy of
the report. If the dealer is a corporation,

- a copy of the certificate of incorporation
must be included with the application.
If a partnership, a copy ofthe =~
Partnership Agreement and the names . .
and addresses of all partners must be
included with the application,

(d} Fees. The Regional Director may .

" charge a fee to recoverthe .

- administrative expense of i issuing a

. permit required under this section. The
amount of the fee is calculated in -
accordance with the procedures of the
NOAA Finance Handbook for -
determining the administrative costs of
each special product or service. The fee
may not exceed such costs and is

_specified with each application form.

. apF) ]Pnate fee may be ch

The appropriate fee must accompany
each application; if it does not; the
application will be considered -
incomplete for purposes of paragraph (e) .
of this section.

(e) Issuance. Except as provided in
subpart D of 15 CFR part 904, the
Regional Director will issue a permit at
any time during the fishing year to an
applicant unless the applicant has failed
to submit a completed application. An
application is complete when all -

‘requested forms, information, and

documentation have been received and
the applicant has submitted all -
applicable reports specified in
§650.7(a). Upon receipt of an -
incomplete or improperly executed
application, the Regional Director will
notify the applicant of the deficiency in
the application. If the applicant fails to
carrect the deficiency within 30 days
following the date of notification, the -
application will be considered
abandoned.

(f) Expiration. A permit will expne

- upon theTenewal date specified in the

permit. -
® Duration. A permit is valid until it
is revoked, suspended, or modified
under 15 CFR part 904, or otherwise
expires, or ownership changes, or the -
‘applicant has failed to report any .
change in the information on the permit
application to the Regional Director as
required by paragraph (j) of this section.
%J) Replacement. %epllacement :
permits, for otherwise valid permits,
may be issued by the Regional Director
‘when requested in writing by the
‘applicant, stating the need for . .
replacement and the Federal dealer
permit number assigned. An application
for a replacement permit will not be
considered a new apphcanon An

ransfer. Permits issue under this
part are not transferable or assignable. A .
permit is valid only for the person to
whom, or other busmess entityto -
‘which, it is issued. :
{j) Cbange in appIxcatzon mformatwn
Within 15 days after a change in the

_information contained in ‘an application

submitted under this section, a written -
report of the change must be submitted
to, and received by, the Regional
Director. If written notice of the change
in information is not received by the

- Regional Director thhm 15 days, the -

permit is void.
(k) Alteration. Any permit that has

h been allered erased or mutxlated is
- invalid.’

4] Dlsplay Any permlt ora valid

e duplicate thereof, issued under this part
" must be maintained in legible condition

and displayed for inspection upon -

- request by any authorized officer.

(m) Federal versus state requirements. -
If a requirement of this part differs from
a fisheries management measure
required by state law, any dealer issued
a Federal dealer permit must comply
with the more restrictive requirement.

(n) Sanctions, Procedures governing
enforcement-related permit sanctions
and denials are found at subpart D of 15

-CFR part 904,
: 5 650.7 Recordkeeplng and reponlng.

(a) Dealers—{(1) Weekly report.
Dealers shall mail at least the following
information to the Regional Director, or
official designee, on a weekly basis on
forms supplied by or approved by the

~ Regional Director. Or, if authorized in

writing by the Regional Director, dealers
may submit reports electronically or -

- through other media. The following

information, and any other information
required by the Regional Director, must
be provided: Name and mailing address
of dealer; dealer number; name and
permit number of the vessels from
which fish are landed or received; datés
of punchases pounds by species; price

by species; and port landed. If no fish
_is'purchased during the week, a report

s0 stating must be submitted.

(2) Annual report. All persons
required to submit reports under
paragraph (a)(1) of this section are
required to complete the “Employment
Data” section of the Annual Processed

-Products Reports; the other information '

on that form is voluntary. Required data

* are the number of employegs handling

fishery products by month. Reports for .
a given calendar year shall be submitted -

_to: NMFS Statistics, 166 Water Street,

Woods Hole, MA 02543, and must be
postmarked by February 10 of the
following year.

(3) Inspecnon The dealer shall make
available copies of the required reports

that have been submitted, or should

have been submitted, and the records
upon which the reports were based, -
immediately upon request for =
inspection by an authorized officer, or

‘by an employee of NMFS designated by

the Regional Director to make such
inspections. -

(4) Record retention. Coples of -
reports, and records upon which the
reports were based, must be retained

* -.and available for review for one year

“after the date of the last entry on the
Teport. The dealer shall retain such

. reports and records at its principal place

of business.’

(5) Submitting reports Reports must _
_ be received or postmarked, if mailed,
within 3 days after the end of each *

" reporting week. Each dealer will be sent

forms and instructions, including the

- address to which to submit reports,
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shortly after receipt of a dealer permit.
If no product was purchased during a
week, a report so stating must be ‘
submitted. .

(b) Vessel owners—(1) Fishing log
reports. The owner of any vessel
holding a Federal scallop permit under
§650.4 shall maintain, on board the
- vessel, and submit an accurate daily

fishing log report for all fishing trips
regardless of species fished for or taken,
.on forms supplied by or approved by
the Regional Director. If authorized in
writing by the Regional Director, vessel
owners may submit reports
electronically, using the VTS, or other
media. At least the following '
information, and any other information
required by the Regional Director, must
be provided: Vessel name; U.S. Coast
Guard (USCG) documentation number
(or state registration number if
undocumented); permit number; date/ -
time sailed; date/time landed; trip type;
number of crew; gear fished; quantity
and size of gear; mesh/ring size; ¢hart .
area fished: average depth; latitude/
longitude (or loran stationand =
bearings); total hauls per area fished;
average tow time duration; pounds by
species of all species landed and

discarded; dealer permit number; dealer

name; date sold; port and state landed;
and vessel operator’s name, signature,
and operator permit number.

(2) When to fill in the log. Such log
reports must be filled in, except for
information required but not yet
ascertainable, before offloading has
" begun. At the end of a fishing trip all
information in paragraph (b){1) of this

trip before starting the next fishing trip.

(3) Inspection. Owners and operators
shall make, immediately upon request,
the fishing log reports currently in use
or to be submitted available for
inspection by an authorized officer, or
an employee of the NMFS designated by
the Regional Director to make such

inspections, at any time during or after o

atrip.

(4) Record retention. Copies of ﬁs'hing-

log reports must be retained and
available for review for one year after
the date of the last entry on the report.

(5) Submitting reports. Fishing log
- ‘reports must be received or postmarked, -

if mailed, within 15 days after the end
of each reporting month. Each owner
will be sent forms and instructions,
including the address to which to
submit reports, shortly after receipt of a

Federal Fisheries Permit. If no fishing ~

trip is made during a month; a report so’
stating must be submitted. © .

§esd.a Vessel idenﬁiicaﬁon.

(a) Vessel name. Each fishing vessel
subject to this part and that is over 25
feet (7.6 m) in length must displayits
name on the port and starboard sides of
its bow and, if possible, on its stern.

(b) Official number. Each fishing
vessel subject to this part that is over 25
feet (7.6 m) in length must display its
official number on the port and
starboard sides of its deckhouse or hull,
and on an appropriate weather deck, so
as to be visible from above by
enforcement vessels and aircraft. The
official number is the U.S. Coast Guard
documentation number or the vessel’s
state registration number for vessels not
required to be documented under title
46 of U.S. Code. :

(c) Numerals. The official number
must be permanently affixed in
contrasting block Arabic numerals at
least 18 inches (45.7 cm) in height for

(4) Fail to report to the Regional -
Director within 15 days any change in
the information contained in the permit
application as required under § 650.4(})
or § 650.5(k). . :

(5) Make any false statement in
connection with an application under
§650.4 or §650.5. : )

(6) Fail to affix and maintain
permanent markings as required by
§650.8. :

(7) Sell or transfer, or attempt to sell

_or transfer, to a dealer any sea scallops
unless the dealer has a valid Federal
Dealer’s Permit issued under § 650.6.

_(8) Land, offload, remove, or
otherwise transfer, or attempt to land,
offload, remove, or otherwise transfer .
Atlantic sea scallops or fish from one
vessel to another vessel. -

(b) In addition to the prohibitions
specified in paragraph (a) of this

_section, it is unlawful for any person

vessels over 65 feet (19.8 m), and at least owning or operating a vessel issued a

" 10 inches (25.4 cm) in height for all

other vessels over 25 feet (7.6 m) in

length, - - i

(d) Duties of owner and operator. Thé
owner and operator of each vessel

. subject to this part shall:

(1) Keep the vessel name and official
number clearly legible and in good
repair; and .

- (2) Ensure that no part of the vessel,

its rigging. its fishing gear, or any other
object obstructs the view of the official
number from an enforcement vessel or
aircraft. . ’ "

§650.9 Prohibitions. o

' (a) In addition to the general - .-
* prohibitions specified in § 620.7 of this
section must be filled in for each fishing -

chapter, it is unlawful for any person
owning or operating a vessel issued a’
limited access scallop permitora

general scallop permit under § 650.4, or .

a letter under § 650.4(a)(9)(vi)(D), to do
any of the following: =~ -

" (1) Land, or possess at or after

landing, in-shell sea scallops smaller
than the minimum size specified in
§650.20(a). All Atlantic sea scallops
will be subject to inspection and ..
‘enforcement, in accordance with the
compliance and sampling procedures
‘'specified in § 650.20(b), up toand -
including the time when a dealer

‘Teceives or possesses sea scallops fora

commercial purpose. N
(2) Fail to comply in an accurate and

_ timely fashion with the log report,

reporting, record retention, inspection,
and other réquirements of §650.7(b). -
{3) Fish for, possess, or land sea

scallops unless the operator of the .~ -

vessel has been issued an operator’s

. permit under § 650.5, and the permit is
" on board the vessel and is valid, -~

limited access scallop permit under .
§650.4(a), or a letter under C
'§650.4(a)(9)(vi)(D), to do any of the
following: -~ .
. (3)(i) Possess, or land per trip, more

_ than 400 pounds (181.44 kg) of shucked

sea scallops or 50 U.S. bushels {17.62
hl) of in-shell:scallops after using up the
vessel’s annual DAS allocation or when
not participating under the DAS -
program pursuant to § 650.26, unless
exempted from DAS allocations as
provided in § 650.27. _

(ii) Land scallops on more than one
trip per calendar day after using up the
vessel’s annual DAS allocation or when
not participating under the DAS
program pursuant to § 650.26, unless

exempted from DAS allocations.as
provided in §650.27. . ., ..

(2) Fail to have an approved,
operational, and functioning VTS unit

- that meets the specifications of .

. §650.25(a) on board the vessel at all

times, unless the vessel is not subject to
the VTS requirements specified in. -
§650.26. I -

(3) If the vessel is not'suBiéct to' VTS

~ -requirements specified in § 650.26, fail

to comply with -any aspect of the call-

- in system as specified in § 650.26(b).

- (4) Combine, transfer, or consolidate
DAS allocations.: - '
(5) Have an ownership interest in

. more than 5 percent of the total number
" of vessels issued limited access scallop -

" permits,-except as provided in
§650.4(a)(7)(iid). - -

_ (6) Fish for, possess, or lz:md Al-lantic'— -

sea scallops with or from a vessel that
has had the horsepower of such vessel
or its replacement upgraded or -
" increased in excess of the limitations
_specified in §650.4(a)(5). "~ . "
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(7) Fish for, possess, or land Atlantic
sea scallops with or from a vessel that
has had the length, gross registered
tonnage, or net tonnage of such vessel
or its replacement increased or
upgraded in excess of limitations

specified in § 650.4(a){5).

"~ (8) Possess more than 40 pounds
{18.14 kg} of shucked scallops or 5§ U.S.
bushels {176.1 1) of in-shell scallops
while in possession of, or fish under the
DAS allocation program with, trawl nets
that have a maximum sweep exceeding
144 feet (43.9 m), as measured by the
total length of the footrope that is
directly attached to the webbing of the
net.

(9) Fish under the DAS allocation
program with, or have available for -
immediate use, traw! nets of mesh
smaller than the minimum size, as
specified in § 650.21(a){2).

(10} Fish under the DAS allocation
program with trawl nets that use chafing
gear or other means or devices that
.violate the provisions of § 650.21(a)(3).

{11) Possess more than 40 pounds
(18.14 kg) of shucked scallops or 5 U.S.
bushels {176.1 1) of in-shell scallops
while in possession of, ar fish under the
DAS allecation program with,. dredge
gear that has a maximum combined
dredge width exceeding 31.feet (9.4 m),
measured at the widest point in the bail
of each dredge.

{12} Possess more than 40 pounds
(18.14 kg) of shucked scallops or 5 U.S.
bushels (176.1 1) of in-shell scallops -
while in possession of, or fish under the
DAS allocation program with, dredge
gear that uses net or net material on the
top half of the dredge of a minimum
mesh size smaller thax that spemﬁed in
§650.21(b)(2).

(13) Possess more than 40 pounds
(18.14 kg) of shucked scallops or 5 U.S.
bushels (176.1 1).of in-shell scallops
- while in possession of, or fish under the .
DAS allocation program with, dredge
gear comaining ririgs that have .
minimum sizes smaller than those -
specified in §650.21(b)(3). _

(14) Possess more than 40 pounds
{18.14 kg) of shucked scallops or 5 U.S.
bushels (176.1 ]) of in-shell scallops
while in possession of, or fish under the
DAS allocation program with, dredgs
gear that uses more than double hn]cs
between rings of the gear,

(15) Passess more than 40 pounds
(18.14 kg) of shucked scallops or 5U.S,
bushels (176.1 1) of in-shell scallops
- while in possession of, or fish under the
DAS allocation program with, dredge
gear that uses cookies, chafing gear or
other gear, means, or devices on the top
half of a dredge that obstruct the
openings in or between the rings, other

.access, and assistance, as specified in

than double links as specified and
described in § 650.21(b)(4).

(16) Fish under the DAS allocation
program with mors than'9 persons,
including the operator, on board the

~ vessel, unless otherwise authorized by

the Regional Dirsctor,

(17) Fish under the small dredge
program as specified in § 650. 21(0)
with, or while in possession of, a dredge
that exceeds 10 feet 8 inches (3.2 m) in
overall width, as measured at the widest
point in the bail of the dredge. -

(18) Fish under the small dredge
program as specified in § 650. 21(9) with
more than 5 persons, including the
-operator, on board the vessel, unless -
otherwise authonzed by the Reglonal
Director. :

(19) Tobave a shuchng machine on
board a vessel, or.a sorting machine on
board a vessel that shucks scallops at
sea while fishing under the DAS
allocation program, unless otherwise .
authorized by the Regional Director.

(20) Refuss-or fail to carry an observer

 if requested to do so by the Reglonal

Director. =
{21) Interfers with or bar by

command, impediment, threat,

coercion, or refusal of reasonable

assistance, an observer conducting his

or her duties aboard a vessel. .
(22) Fail to provide an observer with .
the required food, accommodations,

§650.28,

(23) Fail to comply with any
- requirement for declaring in and out of
the DAS allocation program as specified
in §650.26. .

(24) Fail to comply with any :
requirement for participating in the DAS

. Exemption Program as specified in
§650.27.
(c) In addition to the bmons

specified in paragraph (3) of this
section, it is unlawful for eny person
owning or operating a vessel issued a
general scallop permit under §650 4(b)
to do any of the following:

(1) Possess, or land per trip, ‘more -
than 400 pounds (181.44 kg) of shucked
scallops or 50 U.S. bushels (»17 62 hl) of

_ in-shell scallops

(2} Possess moré than 40 pounds

(18.14 kg) of shucked scallops or'5 U. s

bushels (176.1 1) of in-shell scallops
while in possession of, or fish for N
scallops with, dredge gear that hasa
maximum combined dredge width
exceeding 31 feet (9.4 m), measured at
;h}:dmdestpmntinthebaﬂ ofeach
(3) Possess more than 40 pounds
(18.14 kg) of shucked scallops.ar'5 U.S.
bushels (176.1 1) of in-shell scallops
while in possession of, or fish for

- gcallops with, dredge goar that uses et

Cin pamgmphs {a
section, it is unlawful for any person to

- ecellop

or net material on the top half of the
dredge of a minimum mesh size smaller
than that specified in § 650.21(b)(2);

(4) Possess more than 40 pounds
(18.14 kg) of shucked scallops or 5 U.S.
bushels (176.1 1) of in-shell scallops
while in possession of, or fish for -
scallops with, dredge gear containing
rings that have minimum sizes smaller
than those specified in §650.21(b)(3);

(5) Possess mora than 40 pounds

" (18.14 kg) of shucked scallops or 5 U.S. '

bushels (176.1 1) of in-shell scallops
while in possession of, or fish for .
scallops with, dredge gear that uses

more than double links between rings of

dredge gear;

(6) Possess more than 40 pounds v
(18.14 kg) of shucked scallops or 5 U.S.
bushels (176.1 1) of in-shell scallops -

“while in possession of, or fish for

scallops with, dredge gear that uses
cookies, chafing gear or other gear,
‘means, or devices on the top half of a-
dredge that obstruct the openings in or

" between the rings, other than double

links ass od and descnbed in
§650.21(b}(4);

(7) Fish for, or land more than 40
pounds of, scallops on more than one

per calendar day.

(d) In addition to the general :
prohibitions specified in §620.7 of this
chapter and the rohibitions specified

f (b) and (c) of this

do any of the following:

. (1) Possess, or land per trip, sea
scallops in excess of 40 pounds (18 14
kg) of shucked scallopsor5U.8. .~ -

-bushels (176.21) of in-shell smllops

unless:

(1) The scallo g:en were harvested by a
vessel that has issued and carries
on board a general or limited access
permit under §850.4, or a letter
u_nder § 850.4{a){9){(vi){D), or,

(ii) The scallops were harvested by a
vessel without a Federal scallop permit
and that fishes for scallops exclusively
in state waters; -

{2) Possess, or land per trip. »
scallops in excess of 400 pounds (181.44 ,
kg) of shucked scallops or 50 U,S.
bushels (17.62 hl] of in-ghell smllops
unless: '

{i) The scallops were harvasted.by a
vessel that has been issued and carries
on board a limited access scallop permit

"under § 650.4(a), or a letter under
~ §650.4(e)(9)(vi)(D), or, -

(ii) The scallops were harvested by a

- .vesse] without a Federal scae]’lﬁx
and that fishes for scallops uswely

in state waters;
(3) Possess, or land per trip, sea
scallops in excess of 40 pounds (18.14

'kg)ofshuckedseallopsorsus



Federal Register / Vol. 59, No. 12 / Wednesday, ]anu'm.'yvllg, 1994 / Rules and Regulations

2771

- bushels (176.2 l) of i in- shell scallops
unless:

(i} The scallops were-harvested by a
vessel with en operator on board who
has been issued an operator’s permit
urder §650.5 and the permit is on board
the vessel and is valid, or,

(ii) The scallops were harvested by a
vessel not issued a Federal scallop
permit snd that fishes for scallops
exclusively in state waters;

{4)(i) Land, offload, cause to be

officaded, sell, or transfer, or attempt to -

land, offload, cause to be offloaded, sell
or transfer sea sczllops, from a fishing
vessel, whether on land or at sea, as an
owner or operator without accurately
preparing and submitting, in a timely
fashion, the documents required by -

§650.7, unless the scallops were

harvested by a vessel without a Federal

scellop permit and that fishes for
scallops exclusively in state waters;

- (ii) To have a shucking machine on
board a vessel, or a sorting machine on
board a vessel that shucks scallops at
sea-while in possession of more than
400 pounds (181.44 kg) of shucked
scallops; or, the vessel fishes

" exclusively in state waters and has not
been issued a Federal scallop permit.

(5) Purchase or receive scallops, or .
attempt:to purchase or receive scallops,
whether on-land or at sea, as a dealer
without accurately preparing,
submitting and retaining, in-a nmely
fashlon. the documents required by -
§650.7;

(6) Land offload, remove, or
otherwise transfer, or attempt to land,
offload; remove or otherwise transfer,
Atlantic sea scallops from one vessel to
another;

(7) Sell, barter or trade, or otherwise
transfer, or attempt to sell, barter or
trade, or otherwise transfer, for a
commercial purpose any sea scallops

_from a trip whose catch is 40 pounds
{(18.14 kg} of shucked scallops or less, or

5U.S. bushels (176.1.]) of in-shell
scallops unless the vessel has been .
issued a valid Federal general or limited
access scallop permit under § 650.4, or
a letter under § 650.4(a){9){vi)(D), or the.
scallops were harvested by a vessel
without a Federal scallop permit that .
fishes for scallops excluswely in state
waters; -

(8) Purxchase, possess., or receive fqr &

commercial purpose, or aitempt to
purchase, pessess, or receive fora
commercial purpose, in the capacity of
a dealer, sea scallops taken froma -

fishing vessel, unless in possession of a -

valid dealer’s permu issued under
§650.6; .
(9) Purchase, possess, or receive for
commercial jpurposes, or attempt to.
purchase or receive for commercxal .

purposes, sea scallops caught by a
‘vessel other than one issued a valid
federal general or limited access sea
scallop permit under § 650.4, or a letter
under § 650.4(a)(9)(vi)(D), unless the
scallops were harvested by a vessel
without a Federal scallop permit and
that fishes for scallops exclusively in _
state waters;

(10) Tobe or act as an operator ofa

vessel fishing for or possessing Atlantic.
" sea scallops in or from the EEZ, or

issued a Federal scallop permit under .
§ 650.4, without having been issued and
possessing a valid operator's permit
issued under § 650.5.

(11) Assault, resist, oppose, impede,
harass, intimidate, or interfere with -
either a NMFS-approved observer
aboard a vessel, or an authorized officer
conducting any search, inspection,
investigation, or seizure in-connection
with enforcement of this part;

{12} Make any false siatement, oral or
written, to.an authorized officer,
concerning the taking, catching,
‘harvesting, landing, purchase, sale, or

_ transfer of any Atlantic sea scallops;

{13) Make any false statement on any
report required to be submitted or

_maintained under § 650.7;

{14) Tamper with, damage, destroy,
-alter, ot in any way distort, render
useless, inoperative, ineffective, or
inaccurate the VTS unit or VTS signal
required to be installed on,’or" ¢ -
transmitted by, Full-time and Part-time
limited access scallop vessels or any
other vessel requlred touse a VTS by
this part; - .

(15) Violate any provision of this part,
the Magnuson Act, or any regulation or

‘ permit issued under the Magnuson Act.

(e] Any person possessing, or landing

" per trip, sea scallops in excéss of 40

pounds (18,14 kg} of shucked scallops
or 5 U.S. bushels (176.1 1) of in-shell
scallops at or prior to the time when
those scallops are received or possessed

. by a dealer is subject to all of the

prohibitions specified in paragraphs (a),
(b) and (c) of this section, unless the
scallops were harvested by a vessel
without a Federal scallop permit and

that fishes for scallops excluswely in - -

state waters. . -

{6} Presumption, Sea scallops that are
posmed orlanded at er prior to the
time when the scallops are received by
a dealer, or sea scallops that are
possessed by a dealer, are presumed to
be harvested from the EEZ. A -
preponderance of all submitted

"evidence, that such scallops were
. harvested by a vessel without a Federal -

scallop permit and fishing exclusively
for scallops in state waters, will be
sufficient to rebut the presumption..

§650.10 Facilitation of enforcement.
See § 620.8 of this chapter.

§650.11 Penalties.
See § 620.9 of this chapter.
Subpart B—-Management Measures

§650.20 Shell-height standard
(a) The minimum shell height for in- .

. shell Atlantic sea scallops that may be

landed, or possessed at or after landmg,

‘is 314 .inches (69 mm).

(b) Compliance and sampling. -
Compliance with the specified shell-
height standards will be determined by
inspection and enforcement at or after
landing, including, the time wken the
scallops are received or posssssec by a
dealer or person acting in the capacity
of a dealer, as-follows: the authorized -
officer will take samples of forty
scallops each at random from the total
amount of scallops in possession. The
person in possession of the scallops may
request that as many as ten samples (400
scallops) be examined as a sample
group. A sample group fails to comply
with the standard if more than ten
percent of all scallops'sampled are less

-than the shell height specified by the

standard. The shell height shall be

* measured in a straight line from the

hinge of the scallop to the outermost
part of the curve on the leadmg edge.
The total amount of scallops in _
possession will be deemed in violation
of this regulation-and subjectto - -
forfeiture if the sample group fails to
comply with the standard.

§650.21 Gear and crew restrictions.

(a) Trawl vessel gear restrictions.
Trawl vessels in possession of more
than 40 pounds (18.14 kg) of shucked
scallops or 5 U.S. bushels (176.2 1) of in-
shell scallops, trawl vessels fishing for
scallops, and trawl vessels issued a
limited access scallop permit-under
§650.4(a}, while fishing under or

- subject to the DAS allocation program
“for sea scallops must comply w1th the

following: - .
- (1) Maximum sweep. The t:awl sweep ‘
in use by or in possession of such .

‘vessels shall not exceed 144 feet (43.9

m) as measured by thie total length of the

footrope that is directly attached to the

webbing of the net. :
(2) Net requirements—(i) memum
mesh size in'1994 and 1995. In 1994
and 1995, the mesh size shall not be
smaller than 5 inches (12.7 cm) south of

. . 'a line commencing at the shoreline and

proceeding easterly along 39°10’ N,
Latitude until it intersects the outer
boundary of the EEZ, @nd 5% inches
(13.97 cm) for any scallop trawl net
north of this line. - p—
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(ii} Minimum mesh sizes in 1998 and -
beyond. In 1938 and beyonrd, the mesh
size for any scallop trawl net in all areas
shall not be smaller than 5% inches
(13.97 cm).

(iii) Mesh stowage. No vessel may
have available for immediate use any
net, or any piece of a net, not meeting
the requirements specified in
paragraphs {a){2)(i) and (a}(2){ii} of this
section. A net that conforms to one of
the following specifications and that can
be shown not to have been in recent use
is considered to be not “available for
immediate use:

{A) A net stowed below deck,

rovided:.

(1) It is located below the main
working deck from which the net is’

- deployed and retrieved;
2} The towing wires, 1ncludmg the
“leg" wires, are detached from the net;

{3) It is fan-folded (flaked) and bound
arcund its circumference.

(B} A net stawed and lashed down on
deck, provided:

(1) It is fan-folded {flaked) and bound
around its circumference; -

{2) It is securely fastened to the deck
or rail of the vessel; and

(3) The towing wires, including the
leg wires, are detached from the net.

{C) A net that is on a reel and is
covered and secured, provided:

(1) The entire surface of the net is

_ covered with canvas or other s:vmlar
material that is.securely bound;

{2) The towing wires, including the
leg wires, are detached from the net; and

(3) The cadend s removed from &he :
net and stored below deck. - .

{D) Nets that are secured in a manner
authorized in writing by the Regional
Director.

(1v) Megsurement of mesh size. Mesh
size is measured by using & wedge-
shaped gauge baving a taper of two
centimeters in eight centimetersand a' .
thickness of 2.3 millimeters, inserted
into the meshes under a pressure or pull
of five kilograms. The mesh size will be
the average of the measurements of any
series of 28 consecutive meshes for nets
baving 75 or more meshes, and 10
‘consecutive meshes for nets havmg
fewer than 75 meshes. The mesh in the

_ regulated portion of the net will be
measured at least five meshes away
from the lacings, running paral-]el to the
long axis of the net. - -

{3) Chafing gear and ot}-er gear
obstructions—{i) Net obstruction or
constriction. A fishing vessel may not

“use any device or material, including,
but not limited to, nets, net
strengtheners, ropes, lines, or chafing
gear, on the top of a trawl net, except -
that one splitting strap and one bull

rope (if present}, consisting of line and -

- section, if it ol

- ‘The rings to be measured will’

rope no more than 3 inches (7.62 cm) in
diameter, may be used if such splitting
strap and/or bull rope does not constrict
in any manner the top of the trawl net.
“The top of the trawl net” means the 50
percent of the net that (in & hypothetical
situation) would not be in contact with
the ocean bottom during a tow if the net
were laid flat on the ocean floor. For the
purpose of this paragraph, head ropes
shall not be considered part of the top -
of the trawl net.

(ii}) Mesh obstruction or constnctron
A fishing vessel may not use any mesh
configuration, niesh construction, or
other means on, or in, the top of the net,
as defined in paragraph (a}(3){i) of this
tructs the meshes of the
net in any manner.

(iii) No vessel may tse or possess a

- net capable of catching sea scallops in

which the bars entering or exiting the
knots twist around each other.

{b) Dredge vessel gear restrictions. All
dredge vessels fishing for or in
possession of more than 40 pounds
{18.14 kg) of shucked scallops or 5.U.S.
bushels (176.2 1} of in-shell scallops,
and all dredge vesssls issued a limited
access scallop permit and fishing under
the DAS Program, with the exception of

hydraulic clam dredges and mahogany -
. quabog dredges in possession of 400

pounds or less (181.44 kg) of sea
scellops, must comply with the
following restrictions:

(1) Maximum dredge width. The
combined dredge wigth in use by or in
possession of such vessels shall not .
exceed 31 feet (9.4 m) measured at the
widest point in the bail of the dredge,
except as pm\nded under paragraph (e)
of this section.

(2) Minimum imesh size. (i) The mesh
size of net material on the top of a
scallop dredge inuseby orin - .
possession of such vessels shall not be
smaller than 5vz inches (13.97 cm).

(ii) Mesh size is measured as provided
in paragraph (a)(2)(iv) of this section.

(3) Minimum ring size. (i) For 1994 -
and 1995, the inside ring size-of a .
scallop dredge in use by-or in '
possessicn of such vessels shall not be

. .smaller than 3% inches (83-mm).

(ii) For 1996 and thereafter, the inside
ring size of a scallop dredge in use by
or in possession of such vessels shall
not be smaller than 314 inches (89 mm).

(iii) Ring sizes are determined by

. measuring the shortest straight line
- passing through the center of the ring .

from one inside edge to the opposite
inside edge of the ring. The

- measurement shall not include nhormal

welds from ring menufecturing or links.
five rings away imm the mouth, and at

-at least.

least two rings away from other rigid
portions of the dredge.

- (4) Chafing gear and other gear
obstructions—{i} Chafing gear
restrictions. No chafing gear or cookies
shall be used on the top of a scallop
dredge;

(ii) Link restrictions. No more than -
double links between rings shall be used
in or on scallop dredges;

‘(iii) Dredge and nét obstructions. No
material, device, net, or dredge
configuration or design shall%e used if
it results in obstructing the release of
scallops that would have passed
through a legal size net and dredge that
did not have in use any such material,
device, or net or dredge configuration or
design

(c) Crew restrictions. Lumted access.
vessels fishing under or subject to the -

- scallop DAS allocation program may

have no more than nine people,
including the operstor, on board unless
fishing under the small dredge program
specified in §650.21{e), or otherwise =~
authorized by the Regional Director.

{d) Sorting and shucking machines.
(1) Shucking machines are prohibited
on all limited access vessels fishing

‘under the scallop DAS program or any

vessel in possession of more than 400
pounds (181.44 kg} of scallops, unless
the vessel has not been issued a Federal
limited access scallop permit and fishes
exclusively in state waters.

(2) Sorting machines are prohibited

_ on limited access vessels fishing under

the scallop DAS program that shuck
scallops at sea. - -

(e) Smail dredge program restnctxons
Any vessel cwner whose vessel is -
assigned to either the Part-time or
Occasional category may request to be
placed in one category higher on the
annual vessel permit application as
described under § 650.4(e}(2)(iv). Vessel
owners making such a request will ba «
placed in the appropriate category, for
the entire year, if they ‘agree to comply
with the following restrictions, in
addition to and notwithstanding other.
restrictions of this part, when fishing

. under the DAS program described in
-§650.24, or are in

ion of more
than 400 1bs (181.44 kg) of shucked .
scallops or 50 U.S. bushels (17.62 hl) of
in-shell scallops;

‘(1) The vessel must fish exclusively
with one dredge no more than 10.5 feet
(3.2 m) in width; )

(2) The vessel is prohibited from
having more than one dredga on board -
orin use; and,

(3) The vessel may have no more than -
five peaple, including the operator, on

‘board.
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§650.22 Possession restrictions.

(a) Owners or operators of vessels
with a limited access scallop permit that
have declared out of the DAS program
as specified in § 650.26, or have used up
their DAS allocations and vessels
possessing a general scallop permit,
unless exempted under the DAS
exemption program described under
§650.27, are prohibited from possessing
or landing per trip, more than 400
pounds (181.44 kg) of shucked scallops,
or 50 U.S. bushels (17.62 hl) of in-shell
scallops, with not more than one scallop
trip allowable in any calendar day.

{b) Owners or operators of vessels
without a Federal sea scallop permit,
except vessels fishing for scallops
exclusively in state waters, are
prohibited from possessing or landing
per trip, more than 40 pounds {18.14 kg)
of shucked sea scallops, or 5 U.S.
bushels {176.2 1} of in-shell sea scallops.
Owners or operators of vessels without
Federal scallop permits are prohibited
from selling, bartering, or trading sea
scallops harvested from Federal waters.

~ §650.23 Transter-at-sea.

(a) Owners or operators of vessels
permitted under § 650.4 are prohibited
frem transferring-or attempting to
transfer fish from one vessel to another
vessel.

(b) All persons are proliibited from
transferring or attemxpting to transfer sea
scallops from one vessel to another
vessel.

§650.24 Days-at-sea (DAS) allocations..
Each vessel issued a limited access
scallop permit shall be assigned to a
DAS category based on evidence and
criteria as specified in paragraph (a) of
this section. Limited access scallop
permits will indicate which category the
‘vessel is assigned to. Vessels are . :
probibited from fishing for, landing per
trip, or possessing more than 400
" pounds (181.44 kg) of shucked scallops
or 50 U.S. bushels (17.62 hl) of in-shell
scallops once their allocated number of
DAS, as specified under paragraph (c) of
this section, are used up.
(a) Criteria for assigning DAS -
categories. All vessels quahfymg fora

limited access scallop permit under the

criteria specified in §650.4(a) shall be
assigned to the Full-time, Part-time, or
Occasional DAS Catégory based on the
formulas specified in paragraph (b) of
this section and the following:

(1) Full-time. A vessel shall be
assigned to the Full-time category if that .
vessel has averaged at least 150 days of
directed scallop fishing annually
according to the formulas specified i in -
paragraph (b) of this section;

(2} Parst-time. A vessel shall be
assigned to the Part-time category if that
vessel has averaged more than 37 days
but less than 150 days of directed ’
scallop fishing annually according to
the formulas specified in paragraph b)
of this section;

(3) Occasional. A vessel shall be
assigned to the Occasional category if

that vessel has averaged 37 days or less -

of directed scallop fishing annually
according to the formulas specified in
paragraph (b) of this section.

(b) DAS formulas. A vessel's average
number of days of directed scallop
fishing for purposes of assigning the
vessel to one of the categories specified
in paragraph (a) of this section shall be
determined by applying one of the
following formulas to the data,
information, or other credible evidence
available to the Regional Director. -
Scallop DAS for this purpose is defined
as the total days at 5ea on trips with
landings of more than 40¢ pounds
(181.44 kg) of shucked scallops or 50
U.S. bushels {17.62 hl) of in-shell

. scallops.

(1) The followmg formulas applyto
all vessels qualifying for limited access
scallop permits, with the exception of
vessels that qualify under paragraph
§650.4(a)(1)(1)(C). The DAS formula
applicable to that group of vessels is
specified in paragraph. (bj(2) of this
section. Vessel owners may choose their

1990 hlstory under paragraph (b)(1)(i) of

this section, or a calculation based on
the 1985-1990 history, as applicable,
under paragraph (b)(1)(ii) of this section.
DAS are calculated from the formulas
below and the resuit is applied to the
DAS categories described in paragraph
(a) of this section.

(i) 1990 fishing Iustory. For any vessel
that fished for scallops in 1990, the
number of scallop DAS may be
determined by calculating the total
number of DAS on scallop trips ending
in 1990; or, .

(ii) 1985-1990 ﬁshmg Iustory For
vessels with history in the scallop
fishery between 1985 and 1990,

".inclusive, the number of years history is
determined as follows. With the
exception of the adjustments specified
under paragraphs (b)(1)(iii) and
) 1)(iv) of this section, vessels whose
calculated scallop history is based on a
formula below must use their-entire -

*history in the scallop fishery and may

not elect to use a formula based on
fewer years history in the fishery.

(A) Four or more years history.
Calculate the total number of scallop
DAS for each year, exclude the high and
low years of days at sea and average the

- remaining years; or .

(B) Three year history. Calculate the
total number of scallop DAS for each
year, average the high and low years of
days at sea, and then average the resuit
with the third year;or .

(C) Two year history. Calculate the
total number of scallop DAS for each
year, average the two years’ DAS; or

(D) One year history. Calculate the
actual number of scallop DAS for that

ear.
y (iii) Pro-ration. If a limited access
vessel entered the scallop fishery for the
first time during the relevant time
period, the first year shall be pro-rated _
to a full year by pro-rating on an annual
basis the number of DAS the vessel
actually incurred on trips landing more
than 400 pounds (181.44 kg) of shucked
scallops or more than 50 U.S. bushels
(17.62 hl) of in-shell scallops to
determine the number of days at sea the
vessel would have incurred had the
vessel been in the fishery for the full
year. The pro-ration formula is as
follows: The total number of scallop
DAS in that year is divided by the

" percentage of the year the vessel was in

the fishery (by month). In pro-rating the

_days for such vessels, the Regional
" Director shall take into account the date

the vessel entered the fishery, the
vessel's subsequent fishing history, and
other relevant information.

{iv) New owner. Vessel owners who
purchased their vessel during the 1985~
1990 time period may request that the
DAS formulas be based solely on their
individual history in the scallop fishery,
-excluding all previous owner’s scallop
histories. Under this option a vessel's
first year in the fishery may be pro-rated
based on the criteria specified in
paragraph (b)(1)(iii) of this section.

(2) For vessels qualifying for a limited
access scallop permit under paragraph
§650.4(a)(1)(1)(C), pro-rate to a full year
the total number of DAS for trips the
vessel would have fished and landed
over 400 pounds (181.44 kg) of shucked

" scallops or more than 50 U.S. bushels

{17.62 hl) of in-shell scallops in 1990
based on the actual number of DAS the

" vessel did fish in 1990 and the criteria

specified in paragraph (b)(1)(iii) of this -
section. Then, calculate the average
number of DAS for trips landing more
than 400 pounds (181.44 kg) of shucked
scallops or more than 50 U.S. bushels
(17.62 hl) of in-shell scallops for the
years 1991 and 1992. The number of

- days to determine the category shall be

the lower number between the pro-rated
1990.days and the average of DAS in

. 1991 and 1992,

+(c) DAS allocations. ‘Each vessel
qualifying for one of the three categories
gecnﬁed in paragraph (a) of this section
all be allocated, annually, the
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maximum number of DAS it _may
participate in the limited access scallop
fishery, according to the category for
which it qualifies. A vessel whose
owner/operator has declared it out of
the scallop fishery pursuant to the

provisions of §650.26, or has used up
its allocated DAS, may leave port

 without being assessed a DASas lohg'as

it does not possess or land more than
400 pounds (181.44 kg) of shucked
scallops or 50 U.S. bushels {17.61 hl) of -

in-shell scallops and complies with the

-other requirements of this part.

(1) Annual DAS allocations. The
annual allocations of DAS for each -
category of vessel specified in paragraph
{a) of this section shall be as follows:

DAS category

1994 - 1995-96 1997 1998-99 2000+

Full-time - 204 . 182 164 142 120
Part-time o1l 82 66 57 48
Occasional 18 16 14 |- 12| 10

{2) Accrual of DAS. DAS shall accrue
" in hourly increments, with all partial
hours counted as full hours. A DAS is
calculated beginning when a vessel
leaves port and ending when the vessel
returns to port as follows:

(i) DAS for vessels that are under the
VTS monitoring system described in
§ 650.26(a) are counted beginning with
the first hourly location signal received
showing that the vessel crossed the
COLREGS Demarcation Line leaving
port and ending with the first bourly
location signal received showing that
the vessel crossed the COLREGS
Demarcation Line upon its return to
port.

{11) DAS for vessels fishing under the
call-in notification system described in
- §650.26(b) are counted beginning once
the phone cell has been received and
confirmation given by the Regional
Director. A DAS ends when after
returning ta port, the phone call has
been received, and confirmation given
by the Regional Director. -

(d} Adjustments in annuaF DAS

cllocotions. Adjusbments or changesin

annual DAS allocations, if required to
meet fishing mortality reduction goals,
may be made following a reappraisal
and analysm under the framewaork
provisions spemﬁed in subpart Cof this
part.

(e) Notice of mmal DAS category. The’

. Regional Director will attempt to notify

* 8]l owners of vessels that are deemed
eligible to be issued a limited access
scallop permit pursuant to § 650.4{(a)(6)
as to-which category the vessel qualifies

for based on data, information and other -

evidence available to the Regional
Director.

N Appeal of DAS category (1) _
Appeal criteria. A vessel’s owner may
. eppeal his/her vessel's initial placement
. into a vessel category to the Regional
Director within 30 days of receipt of the
-notice of a vessel's DAS category. Any
* such appeal must be based on one or
more of the following grounds; must be
in writing,"and must state the grounds '
for the appeal: :

(i) The information used by the
Regional Director was based on ..
mistaken or incorrect data;

{ii) The applicant was prevented by
circumstances beyond his/her control
from meeting relevant criteria; or

{iii) The applicant has new or
additional information. '

(2) The Regional Director w11] appomt
a designee who will make an initial
decision on the appeal.

(3) The appellant may request a
review of the initial decision by the " -
Regmnal Director by so requesting in
writing within 36 days of the notice of
initial decision. If the appellant does not
request a review of the initial decision
within 30 days, the initial decision shall

. become the final administrative action
_ of the Department of Commerce. The:

appellant’s request for review must elect
either to have the review conducted by

. a hearing officer appointed by the

Regional Director or by an Advisory -
Appeals Board if established pursuant

- to Faragraph (a){9)(iv}(B) of this section.

4) Recommendations to the Regional

. Director—{i) Hearing Officer. If the

initial decision is reviewed by a hearing
officer, the hearing officer shall make
findings and a recommendation to the

_ Regional Director wh1ch shall be -

advisory only. "

{ii) Advisory Appeals Board Han
Advisory Appeals Board is established
under § 650.4(a)(9)(iv), an appellant may

-request that the initial decision of his/

her appeal be reviewed by the Appeals -
Board. If such a request is made, the -
Regional Director shall forward the
request to the Appeals Board within 15
(days after receipt. Any initial decision
reviewed by an Appeals Board made up

~ of other than F ederal employees shall be

open to the public, including all
documentation presented to support the

. appeal. The Appeals Board shall make

findings and a recommendation to the
Coungcil, wlnch shall be advisory only.
The Council in turn shall make findings
and en advisory-only recommendation |

_ to the Regional Director.

(5) Upon receiving the findings and

recommendation, the Regional Director . -

will issue a final decision on the appeal.

The Regional Director’s decision is the
final administrative action of the
Department of Commerce.

6) Status of vessels pending appeal of
DAS allacatians. A vessel, far which an
appeal of its DAS category has been

- initiated, may fish under the DAS

allocation allowed under the next
higher category than the vessel’s initial

- category placement if the vessel has on

board.a letter of authorization from the

" Regional Director, regardless of what .

category the vessel is appealing to be
placed in, and is subject to all
requirements applicable to such
category of vessels unless otherwise
exempted. That is, if a vessel was
initially placed in the Part-time
category, that vessel may fish up to the
maximum number of DAS allocated to
Fuli-time vessels until the Regional -
Director has made a final determination

" on the appeal If a vessel is initially -

placed in the Occasional category, that
vessel may fish upto the DAS allocated

" to Part-time vessels, regardless of what

category the Occasional vessel is
appealing to be placed in, until the
Regional Director has inade & final .

_ determination on the appeal. Any DAS

spent fishing for scallops shallbe
counted against the DAS allocation of

- the category that the vessel is’ ulhmatelyr

placed in. I, before this appeal is
decided, a vessel exceeds the number of

. DAS it is finally allocated after appeal,
" the excess DAS will be subtracted from

“the vessel’s allocation of DAS in 1995.°
(g} End-of-yedr carry-over. Limited
‘access vessels with unused DAS on -
December 31 of any year may carry-over -
a maximum of 10 DAS into the next
year. At no time may more than 10 DAS
be carried gver.
(h) Good Samaritan credit. Limited
access vessels fishing under the DAS -
- program and that spend time at sea for

- one of the following reasons, and that

‘can document the occurrence through
the Coast Guard, will not accrue DAS .
for the time documented:

{1} Time spent assisting in a Coast
Guard search and rescue operation; or
{2) Time spent assisting the Coast

Guard in towing a dlsabled vessel. '
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§650.25 Monitoring requirements.

(a) Full-time and Part-time limited
access vessels. To be issued a Full-time
or Part-time limited access scallop
permit as specified in § 650.4(a), all
vessels must provide documentation to
the Regional Director that the vessel has
an operational VTS unit on board that
is part of an approved VTS as specified
in paragraph (a)(1) of this section and
meets the minimum performance .
criteria specified in paragraph (a)(2) of
this section, or as modified annually as
specified in paragraph (a)(1) of this
section. -

(1) Approval. The Reglonal Director
will annually approve VTSs that meet
minimum performance criteria specified
in paragraph (a)(2) of this section. Any
changes to the performance criteria will
be published annually in the Federal
Register and a list of approved VTSs
will be published in the Federal
Register uporn addition or deletion of a
VTS from the list. In the event that a
VTS is deleted from the list, vessel
owners that purchased a VTS unit that
is part of that VTS prior to. publication

‘of the revised list will be considered to
be in compliance with the requirement
to have an approved unit unless
otherwise notified by the Reglonal
Director.

(2) Minimum VTS performance
criteria. The basic required features of
the VTS are as follows:

(i) The VTS shall be tamper proof, i.e.,
shall not permit the input of false
positions; furthermore, if a system uses
satellites to determine position, satellite
selection should be automatic to
provide an optimal fix and should not -
be capable of being manually
overridden by any person on board a
fishing vessel or by the vessel owner;

(ii) The VTS shall be fully automatic
and operational at all times regardless of
weather and environmental conditions;

(iii) The VTS shall be capable of
tracking vessels in all U.S. waters in the
Atlantic Ocean from the shoreline of

- each coastal state to a line 215 nautical
miles offshore and shall provide
position accuracy to w1thm 400 me{ers
(1,300 feet);

(iv) The VTS shall be capable of
transmitting and storing information
including vessel identification, date,
time, and latitude/longitude; .-

(v) The VTS shall provide accurate
hourly position transmissions every day
of the year. In add.ition, the VTS shall
allow polling of individual vessels or
any set of vessels at any time'and
receive position reports in real time. For
the purposes of this specification, “‘real
time” shall constitute data that reflect a
delay of 15 minutes or less between the

displayed information and the vessel’s
actual position; -
{vi) The VTS shall be capable of

. providing network message . :

communications between the vessel and
shore. The VTS shall allow NMFS to
initiate communications or data transfer
at any time; ‘

(vii) The VTS vendor shall be capable
of transmitting position data to a NMFS-
designated computer system via a
modem at a minimum speed of 9600
baud. Transmission shall be in ASCII

text in a file format acceptable to NMFS; .

(viii) The VTS shall be capable of
providing vessel locations relative to
international boundaries and fishery
management areds;

(ix) The VTS vendor shall be capable

of archiving vessel position histories for -

a minimum of one year and providing
transmission to NMFS of specified
portions of archived data in response to
NMFS requests and in a variety of
media (tape, floppy, etc.). '

(3) Operating requirements. All
required VTS units must transmit a
signal indicating the vessel’s accurate ~
position at least every hour, 24 hours a
day, throughout the year.

(4) Presumption. Failure of a V'I‘S unit
'to transmit an hourly signal of a'vessel’s

‘positien shall be presumed to be a DAS,
ot fraction thereof, for as long as the

~ unit fails to transmit a signal. A

preponderance of evidence that the
failure to transmit was duetoan -~ -
unavoidable malfunction or disruption
of the transmission that occurred while
the vessel was declared out of the
scallop fishery or was not at sea will be
sufficient to rebut the presumption..

(5) Replacement. Should a VTS umt
requira replacement, a vessel owner
must submit documentation to the
Regional Director, within 3 days of _
installation and prior to the vessel’s

- next trip, verifying that the new VTS

unit is an operational approved system
as described under paragraph (a)[l] of
this section.

{6) Access. As a condition to obtammg'

a limited access scallop permit, all
vessel owners must allow the NOAA/

NMFS, the U.S. Coast Guard, and their

authorized officers or designees access _

_ to the vessels’ DAS and location data

obtained from its VTS at the time of or
after its transmission to the vendor or

* receiver, as the case may be.

(7) Tampering. Tampermg witha
VTS, a VTS unit, or a VTS signal, is
prohibited. Tampermg includes any
activity that is likely to affect the unit’s:

. (i) Ability to operate properly;

(ii) Signal; or -

(iii) Accuracy of oomputmg the
vessel’s position ﬁx.

(b) Occasional limited access vessels.
Vessels qualifying for a DAS allocation
under the Occasional category as
described under § 650. 24(a)(3), may
participate in either the DAS
notification program using the VTS
procedures described in §650.26(a) or
the call-in procedures described i in
§650.26().

§650.26 DAS notification program

(a) VTS notification. Owners of
scallop vessels with Full-time or Part-
time limited access scallop permits,
owners of vessels with Occasional
limited access scallop permits that have
elected to fish under the VTS -
monitoring system specified in
§650.25(a), and owners of vessels
fishing under the small dredge program -
specified in § 650.21(e), shall be subject
to the following presumption and

-requirements:

(1) Full-time scallop vessels at sea are
presumed to be fishing under the DAS
allocation program unless they declare .
out of the sea scallop fishery fora
specifictime period by notifying the
Regional Director through the VTS,

{2) Owners of Part-time scallop

_vessels may not fish in the DAS

allocation program unless they declare
into the scallop fishery for a specific
time period by notifying the Regional
Director th:ough the VTS.

(3) If the VTS is not available ot not

- functional, and if authorized by the - -

Regional Director, a vessel owner must
notify as required in paragraphs (a)(1)
and {a)(2) of this section and report
using the call-in notification system
described under paragraph (b) of this
section.

{b) Call-in notxfxcat)on Owners of
vessels qualifying for a DAS allocatlon
under the Occasional category as ™ -
described under § 650.24(a)(3) or fishing

" in the Part-time category underthe

Appéeal Program described in

. §650.24(f), who have not elected to fish

under the VTS monitoring system
described in'§650.25, and vessels
ﬁshmg pending an appeal as specified
in § 650.4(a)(9)(vi)(D), shall be sub)ect to

- the following requirements:

(1) The vessel owner.or authorized

. representatnve shall notify the Regional
- Director prior to leaving port that the

vessel will be participating in the DAS

. program by calling (508-281-9335) and
" providing the following information:

Owner and caller name and phone
number; the vessel’s name and permit

. number; the type of trip to be taken, and
.. that the vessel is beginning a trip.

(2) A scallop DAS begins once the call -

‘has been received and confirmation

given by the Regional Director.
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{3) Upon returning to port, the vessel
owner or owner's representative shall
notify the.Regional Director that the trip
has ended by calling 508—-281-9335 and
providing the following information:
owner and caller name and phone
‘number; the vessel’s name and permit.
number; and that the trip has ended.

{4) A DAS ends when the call has
been received and confirmation given
by the Regional Director. :

(5) Any vessel that possesses or lands
per trip more than 400 pounds of
scallops shall be deemed in the DAS

_program for purposes of counting DAS
whether or not the vessel’s owner or
suthorized representative provided .
adequate notification as required by this
pazt.

§650.27 DAS exemption program.

Any vessel holding a limited access
scallop permit under § 650.4(a) may
request an exemption from the DAS
Program, as follows, while scallop
fishing exclusively landward of the
outer boundary of a state’s waters. Any
such exemption granted will exempt the
vessel from the DAS requirements
specified under § 650.24(c).

-(a) VTS notification. Vesse] owners -

' reqllllestmg a DAS exempt]on via a VTS
" sha

(1) Notify NMFS, via their VTS prior

to the vessel's first trip under the DAS
exemption program, that the vessel will

be fishing exclusively in state waters for -

scallops; and,

{2) Notify NMFS, via their VTS, pnor
to the vessel’s first planned trip in the
EEZ, that the vessel is to resume fishing
under the vessel's DAS allocation.

{b) Other methods of notificatios.
Vesse! owners opting to request entry
into the DAS exemption program via fax
or phone shall:

1) Notify NMFS by oa]lmg 508-281—

9335 or faxing 508-281-9135 the
following information at least 7 days
prior to the date on which the
exemption is requested: owner and .
caller name and address; vessel name
and permit number; and beginning and
ending dates of the exemption period; -

{2) Remain in the.exemption program
a minimum of 7 days; and,

(3) Ifan exemptxon holder has been in
the program a minimum of 7 days and
wishes to withdraw earlier than the .
designated end of the exemption period,
the exemption holder must notify the
Regional Director of early withdrawal
from the program. Notification of
withdrawal is made by calling 508-281—
9335 or by faxing 508.281-9135. When
- providing notice, the exemption holder
will specify that the request is for .
withdrawal from the program and :
provide the vessel name and penmt

number, and the name and phone
number of the caller. The exemption
holder may not leave port to fish for
scallops in the EEZ until 48 hours after
notification of early withdrawal is
received by the Regional Director.

(c) A vessel participating in the DAS

exemption program may not fish in the

EEZ during the participation period.
(d) Participation inthe DAS - - -~
exemption program expires when the -
owner’s or vessel's name changes.
(e) Vessels participating in the DAS
exemption program continue tobe -

- subject to all the other requxrements of
- this part.

|§650.28 - At-sea observer coverage.

(a) The Regional Director may require '
observers for any vessel holding a
Federal sea scallop permit. .

{b) Owners of vessels selected for
observer coverage must notify the

appropriate Regional or Center Director, -

as specified by the Regional Director,
before commencing any fishing trip that
may result in the harvest 6f any Atlantic
sea scallops. Notification procedures
will be specified in selectlon letters to
vessel owners. ; )
(c) An owner or operator of a vessel

on which a NMFS-approved observer is -

embarked must:

(1) Provide accommodatlons and food -
that are equivalent to those prov1ded to
the crew;

(2) Allow the observer access to and
use of the vessel’s communications
equipment and personnel upon request
for the transmission and receipt of
messages related to the observer’s
duties;

(3) Allow the observer access to and
use of the vessel’s navigation equipment
and personnel upon request-to
determine the vessel's position;

(4) Allow the observer freeand -
unobstructed access to the vessel's
bridge, working decks, holding bins,
weight scales, holds, and any other - -
space used to hold, process, wetgh or
store fish; and .

(5) A]low the observer to mspect and
copy the'vessel’s log, communications

~.logs, and any records associated with
" the eatch and dxstnbunon of fish for that -

trip.

565029 Expedmental ﬂshlng exemptlon i

{a) The Regional Director may. exempt
any person or vessel from the = -
requirements of this part for the conduct
of experimental fishing beneficial to the
management of the sea scallop resource
or fishery. -

(b) The Reglonal Dlrector may not

_grant such exemption unless it is

determined that the purpose, design,

. and administration of the exempnon is”

consistent with the objectives of the
FMP, the provisions of the Magnuson

" Act, and other applicable law, and that

granting the exemption will not:"
(1) Have a detrimental effect on the

- sea scallop resource and fishery; or

(2) Create mgmﬁcant enforcement
problems.

(c) Each vessel partxmpatmg inany
exempted experimental fishing activity
is subject to all provisions of this part
except those necessarily relating to the
purpose and nature of the exemption.

‘The exemption will be specified ina
- letter issued by the Reglonal Director o

each vessel participating in the

_exempted activity. This letter must be

carried aboard the vessel seeking the
benefit of such exemptxon

Subpart G—-Framework Ad]ustrnents to

* Management Measures

§ 650.40 Framework specmwuons. .

(a) Annually, upon request from the
Council, but at a minimum in the years
1996 and 1999, the Regional Director .
will provide the Council with

" information on the status of the sea
~ scallop resource.

_(b) Within 60 days of receipt of that
mformatmn the Council’s Plan

Development Team (PDT) shall assess

-the condition of the Atlantic sea scallop
resource to determine the adequacy of
the total allowable DAS reduction ~
schedule, described in § 650.24(c), to
achieve the target fishing mortality rate. .

" In addition, the PDT shall inake a

determination whether other resource -
conservation issues exist that require a

) management response in order to meet

the goals and objectives outlined in the
FMP. The PDT shall report its findings

‘and recommendations to the Council. In -~

its report to the Council, the PDT shall

" provide the apmeﬂate rationale and
- economic and bio

ogical analysis for its
recommendation utilizing the most-
current catch, effort, and other relevant
data from the ﬁshery

(c) After receiving the PDT ﬁndmgs
and recommendations, the Council shall
determine whether adjustments to, or . ..
additional, management measures are _
Tecessary to meet the goals and -
objectives of the FMP. After consxdenng
the PDT’s findings and

recommendations, or at any other time,

if the Council determines that

- adjustments to, or additional, .
management measures are necessary; it
shall develop and analyze apprepriate
management actions over the span of at

:_least two Council meetings. The Conincil
- shall provide the public with advance
. notice of the availability of both the

proposals and the analyses,and .-

- oppertunity to comment on them prior
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to and at the second Council meeting.
The Council’s recommendation on
adjustments or additions to management
measures must come from one or more
of the following categones

(1)} DAS changes :

(2) Shell keij

(3) Offloading wmdow re-instatement;

(4) Effort monitoring;

(5) Data repomng, e

(6) Trip limits;

(7) Gear restrictions;

(8) Permitting restrictions;

(9) Crew limits; -

(10) Small mesh line;

(11) on board observers;

(12) Any other management measures
currently included in the FMP.

(d) After developing management
actions and receiving public testimony,
the Council shall make a
recommendation to the Regional
Director. The Council’s
recommendation must include
supporting rationale and, if management
measures are recommended, an analysis
of impacts, and a recommendation to
the Regional Director on whether to .
publish the management measures as a
final rule. If the Council recommends -
that the management measures should
be published as a final rule, the Council

- must consider at least the following
factors and provide support and .
analysis for each factor considered: -

YWhether the availability of data on
w}nch the recommended management
measures are based allows for adequate
time to publish a proposed rule, and
whether regulations have to be in place
for an entire harvest/fishing season;

(2) Whether there has been adequate
notice and opportunity for participation
by the public and members of the
affected industry in the development of
the Council’s recommended
management measures;

(3) Whether there is an immediate
need to protect the resource; and,

(4) Whether there will be a continuing
evaluation of management measures
adopted following thelr promulgatlon as
a final rule,

(e) If the Council’s recommendation
includes adjustments or additions to
management measures, and if after
reviewing the Council’s : T
recommendation and suppomng
information:

(1) The Regional Dlrector concurs ,
with the Council’s recommended
management measures and determines
that the recommended management
measures may be published as a final
rule based on the factors specified in -
paragraph (d) of this section, the action
will be published in the Federal
Register as a final rule; or,

~ (2) The Regional Director concurs

- with the Council’ s recommendanon and -

(33 meats per 0.45 kg)

' ~ implementing tt

determines that the recommended
management measures should be
published first as a proposed rule, the
action will be published as a proposed
rule in the Federal Register. After -
additional public comment, if the
Regional Director concurs with the
Council recommendation, the action

- will be published as a final rule in the
. Federal Register; or

(3) The Regional Director does niot
concur, the Council will be notified, in
writing, of the reasons for the non-
concurrence. ‘

(f) Nothing in this section is meant to
derogate from the authority of the
Secretary to take emergency action
under section 305(e) of the Magnuson
Act.

[FR Doc. 94-1188 Filed 1-18-94; 8: 45 am]
BILLING CODE 3510-22-P

50 CFR Part 650
[1.D. 010394A]

Atiantic Sea Scallop Fishery

AGENCY: National Marine Fisheries -
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),

Commerce. . -
ACTION: Temporary agitfétment of the
meat count/shelli€ight standards.

SUMMARY; S issues this notice to
imp nt a temporary adjustment of
the’meat count and shell height -
standards for the Atlantic sea scallop
fishery. Its purpose is to take into
account the fact that at the end of the
spawning season, the scallop resource is
dominated by small scallops. This
action increases the average meat count
standard to 33 meats per

OR PORTHER lNFORMATlON CONTACT
Pafl] H. Jones, Resource Policy Analyst,
Fishery Management Operations, .
NMFS, Northeast Regxonal Office, 508~
281-9273. - :
SUPPLEMENTARY INFOR
Regulations at 50

Plan for Atl
S (Regional Director), to

adjust temporanly the meat count/shell

height standards (standards) upon
finding that specific criteria are met,
These criteria, which appear at _ - :
§650.22(c), include the finding that: (1)
The objective of the FMP would be -
achieved more readily, or would be

~_scallops. This makes attaining an

~ of the scarcity of large s¢

better served through an adjustment of
the standards; (2) the recommended

- alteration in the standards would not

reduce expected catch over the )
following year by more than 5 percent
from that which would h

een
expected under the proailing standard;
(3) the recommen standards for meat

with each gafer; and (4) 50 percent of -
theh table biomass is at scallop
sizes€maller than those consistent with
the prevailing standards, and a -
temporary relaxation of the standards
would not jeopardize future recruitment
to the fishery. Adjustments of the
standards may remain in effect for up to
twelve months.

After consideration of the criteria, the
Regional Director made a proposal to

' adjust the standards In accordance with

er 9, 1993, New
agement Council -

fion were solicited.

at the public hearing was
y one State Director and one
er of the industry commiented.
The comments were in-support of the
recommended adjustment. No written
comments were received on the
recommendation.

After consideration of the full record, -
including: (1) Comments from the
public, (2) comments from the Council,
(3) new resource and assessment
information, and (4) available
information on the fishery and the
industry, the Regional Director has .
decided to adjust the standards to 33 -
MPP (0.45 kg) with a corresponding
shell height standard of 31%16 inches (94
mm) for the period Febru , 1994,
through February 28, 1994/

This adjustment to t#& standards
coincides with thg£€nd of the 10 percent
spawning seagefi adjustment approved
under Am ent 2 to the FMP (53 FR
23634),Fhis action was also taken in
19901991, 1992, and 1993, at the end
of the spawning season adjustment
period. Survey information shows-that
abundance and recruitment values for
the sea scallop resource are down and
that the resource is dominated by small

ps available
for mixing. Vessel increase .
arch of large scallops,
ortality increases on small .

- scallops, and landings decrease. These ..
. factors conflict with the objectives of the

FMP and, ther:efore, cntenon 1 outlined
above. .
This action meets cntenon 2 because

it is not expected to.reduce catch over





