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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration  
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930 
 

 
 
        April 28, 2021  
 
 
 
Luke Feinberg 
Office of Renewable Energy 
Bureau of Ocean Energy Management 
45600 Woodland Road 
Sterling, Virginia 20166 
 
RE:  Docket No. BOEM-2021-0021; New York Bight Wind Energy Area EA 
 
Dear Mr. Feinberg,  
 
This responds to your request for comments on issues and alternatives to be considered in the 
Environmental Assessment (EA) that the Bureau of Ocean Energy Management (BOEM) will 
prepare to consider potential environmental consequences of site characterization activities (i.e., 
biological, archeological, geological, and geophysical surveys and core samples) and site 
assessment activities (i.e., installation of meteorological buoys) associated with issuing wind 
energy leases in the newly identified New York Bight Wind Energy Areas (WEA).  Here we 
provide a brief overview of our trust resources in the WEA, information regarding protected 
species and survey impacts that should be considered in the EA, and information regarding 
permitting needs for potential survey activities.   
 
NMFS Trust Resources in the New York Bight WEAs 
 
Endangered Species Act 
Several species of marine mammals, sea turtles, and marine fish that are listed as threatened or 
endangered under the Endangered Species Act (ESA) of 1973, as amended, occur in the WEAs.  
These include the critically endangered North Atlantic right whale (Eubalaena glacialis) as well 
as endangered fin (Balaenoptera physalus), sei (Balaenoptera borealis), and sperm (Physeter 
macrocephalus) whales; endangered Kemp’s ridley (Lepidochelys kempii) and leatherback 
(Dermochelys coriacea) sea turtles; threatened North Atlantic distinct population segment (DPS) 
of green (Chelonia mydas) sea turtles and Northwest Atlantic DPS of loggerhead (Caretta 
caretta) sea turtles; and five DPSs of Atlantic sturgeon (Acipenser oxyrinchus oxyrinchus).  
Threatened giant manta rays (Manta birostris) and oceanic whitetip shark (Carcharhinus 
longimanusalso) may occasionally occur in the WEAs.  More information on the species that 
occur in the WEAs is available on our webpage1.  We also note that while there is no critical 
habitat designated for any ESA listed species under our jurisdiction in the WEAs, critical habitat 
is designated in nearby areas (including the Hudson River) and maps of critical habitat should be 

                                                 
1 https://www.fisheries.noaa.gov/new-england-mid-atlantic/consultations/section-7-species-critical-habitat-
information-maps-greater 
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reviewed to determine if any activities considered in the EA may overlap with these areas.  Maps 
of critical habitat are available on the above referenced webpage.  Your EA should consider 
effects of the reasonably foreseeable effects of leasing and any activity that would not occur but 
for the proposed lease sales, such as site characterization and site assessment activities, on all 
ESA listed species that occur in the WEA and their habitats.  This assessment should include 
consideration of geophysical and geotechnical surveys, installation of meteorological buoys 
(including consideration of entanglement risk), and a thorough consideration of potential effects 
of biological surveys, including but not limited to fisheries surveys, that may result in the 
incidental take  of ESA listed species either directly or indirectly.  Types of “take” that should be 
considered include: capture/collection (including entanglement), harassment, harm (including 
through habitat changes), injury, and death.  The EA should also consider vessel traffic and the 
risk of vessel strike on ESA listed species that would not occur but for proposed leasing and 
associated activities.  Additionally, the EA should consider effects on listed species of potential 
displacement of fishing effort and other existing uses as a result of leasing and activities, such as 
these surveys and site characterization activities, that would not occur but for the lease sales.   
 
Under Section 7(a)(2) of the ESA, each federal agency is required to insure that any action they 
authorize, fund, or carry out is not likely to jeopardize the continued existence of any endangered 
or threatened species or result in the destruction or adverse modification of designated critical 
habitat.  A number of activities that may affect ESA listed species are reasonably certain to occur 
as a result of lease issuance, including site characterization and site assessment activities, such as 
surveys or monitoring to characterize fisheries resources, habitat, and protected species in lease 
areas.  As such, consultation pursuant to section 7 of the ESA on any proposed lease issuance is 
required.  We are in the process of finalizing a programmatic informal ESA consultation on 
effects of certain site characterization and site assessment activities (i.e., geophysical and 
geotechnical surveys and deployment and retrieval of meteorological buoys) that may be carried 
out on the Atlantic OCS.  However, that consultation does not consider issuance of leases or all 
activities that may result from lease issuance.  Rather than request individual consultations for 
any new leases issued for the WEA, we encourage you to work with us to develop a 
programmatic ESA consultation that would address all consequences of lease issuance within the 
newly identified New York Bight WEAs.  We anticipate that such a consultation would address 
site characterization and site assessment activities within the WEA, including fisheries surveys 
and other activities that may affect ESA listed species and/or critical habitat.  Following the lease 
sale, if any Construction and Operations Plans (COPs) are submitted to BOEM, site specific 
effects of construction, operation, and decommissioning of any future wind projects would be 
considered in later consultations on BOEM’s proposed approval of the COPs. 
 
The EA should consider the effects of the proposed lease sale and activities that would not occur 
but for lease issuance, as well as a reasonable range of alternatives.  One or more alternatives, as 
appropriate, should include measures that could be include as lease conditions to avoid, 
minimize, monitor, and report on effects to listed species and their habitats from the lease sale 
and related, subsequent activities.  We would be happy to discuss options for such measures with 
BOEM.  
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Marine Mammal Protection Act 
All marine mammals receive protection under the Marine Mammal Protection Act (MMPA) of 
1972, as amended.  The MMPA prohibits the “take2” of marine mammals, with certain 
exceptions.  Sections 101(a)(5)(A) and (D) of the MMPA (16 U.S.C. 1361 et seq.) direct the 
Secretary of Commerce (as delegated to NMFS) to allow, upon request, the incidental, but not 
intentional, taking of small numbers of marine mammals by U.S. citizens who engage in a 
specified activity (other than commercial fishing) within a specified geographical region if 
certain findings are made and either regulations are issued or, if the taking is limited to 
harassment, a notice of a proposed incidental take authorization may be provided to the public 
for review.  Authorization for incidental takings shall be granted if NMFS finds that the taking 
will have a negligible impact on the species or stock(s) and will not have an unmitigable adverse 
impact on the availability of the species or stock(s) for taking for subsistence uses (where 
relevant).  Further, NMFS must prescribe the permissible methods of taking and other “means of 
effecting the least practicable adverse impact” on the affected species or stocks and their habitat, 
paying particular attention to rookeries, mating grounds, and areas of similar significance, and on 
the availability of the species or stocks for taking for certain subsistence uses (referred to in 
shorthand as “mitigation”); and requirements pertaining to the mitigation, monitoring and 
reporting of the takings are set forth.  More information on the MMPA incidental take 
authorization permitting process is available at https://www.fisheries.noaa.gov/permit/incidental-
take-authorizations-under-marine-mammal-protection-. 
 
A number of marine mammal species occur in the WEA.  As such, the EA should consider those 
activities that may result in a take of a marine mammal such as geophysical and geotechnical 
surveys, installation of meteorological buoys (including consideration of entanglement risk), and 
biological surveys, including fisheries surveys that may result in the incidental capture (including 
entanglement), collection, harassment, injury or death of marine mammals.  In addition, MMPA 
permitting needs should be carefully considered by developers and discussed with NMFS well in 
advance of any planned activities.  
 
Magnuson-Stevens Fishery Conservation and Management Act (MSA) 
The MSA requires federal agencies to consult with the Secretary of Commerce, through NMFS, 
with respect to “any action authorized, funded, or undertaken, or proposed to be authorized, 
funded, or undertaken, by such agency that may adversely affect any essential fish habitat (EFH) 
identified under this Act,” 16 U.S.C. § 1855(b)(2).  This process is guided by the requirements of 
our EFH regulation at 50 CFR 600.905.  The EFH regulations state that for any federal action 
that may adversely affect EFH, federal agencies must provide NMFS with a written assessment 
of the effects of that action on EFH (50 CFR § 600.920(e)).  This EFH Assessment should 
include analyses of all potential impacts, including temporary, permanent, direct, indirect 
individual, cumulative, and synergistic impacts, of the proposed project.  The EFH consultation 

                                                 
2 “Take” means to harass, hunt, capture, or kill, or attempt to harass, hunt, capture, or kill any marine mammal.  
“Harassment” is statutorily defined as, any act of pursuit, torment, or annoyance which has the potential to injure a 
marine mammal or marine mammal stock in the wild (Level A harassment); or has the potential to disturb a marine 
mammal or marine mammal stock in the wild by causing disruption of behavioral patterns, including, but not limited 
to, migration, breathing, nursing, breeding, feeding, or sheltering but which does not have the potential to injure a 
marine mammal or marine mammal stock in the wild (Level B harassment). 
 

https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-
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is a separate review mandated pursuant to the MSA, although we request BOEM use the NEPA 
document as the vehicle within which to present the EFH assessment.  The EFH Assessment 
should be included within a separate section or appendix of the EA and be clearly identified as 
an EFH assessment. 
 
As currently described, the proposed lease areas and associated site characterization activities 
will occur in areas designated as EFH for various life stages of nearly every species managed by 
the New England Fishery Management Council (NEFMC), Mid-Atlantic Fishery Management 
Council (MAFMC), and NMFS.  The area is also designated EFH for species managed by the 
South Atlantic Fishery Management Council (SAFMC).  Species for which EFH has been 
designated in the project area include, but are not limited to, Atlantic cod (Gadus morhua), 
bluefish (Pomatomus saltatrix), black sea bass (Centropristis striata), scup (Stenotomus 
chrysops), summer flounder (Paralichthys dentatus), windowpane flounder (Scophthalmus 
aquosus), winter flounder (Pseudopleuronectes americanus), yellowtail flounder (Limanda 
ferruginea), winter skate (Leucoraja ocellata), Atlantic sea scallop (Placopecten magellanicus), 
and Atlantic surfclam (Spisula solidissima).  The proposed lease areas are also designated EFH 
for several Atlantic highly migratory species (tuna, swordfish, billfish, small and large coastal 
sharks, and pelagic sharks) including, but not limited to, blue shark (Prionace glauca), bluefin 
tuna (Thunnus thynnus) sandbar shark (Carcharhinus plumbeus) and sand tiger shark 
(Carcharias taurus).  You can find information on species with designated EFH in the project 
area at https://www.habitat.noaa.gov/protection/efh/efhmapper.  
 
Ecologically sensitive habitats exist within the proposed lease areas.  Habitats affected by the site 
characterization activities and installation of meteorological buoys or towers should be mapped 
(characterized and delineated) and impacts to these habitats should be described.  Measures taken 
to avoid and minimize impacts to ecologically sensitive habitats should also be included in both 
the EA and EFH assessment.  To aid BOEM and developers in the development of 
comprehensive and complete EFH Assessments, we have published our Recommendations for 
Mapping Fish Habitat, dated March 2021.  This document is an updated version, the earlier 
version of which was previously submitted to BOEM on May 27, 2020.  Ecologically sensitive 
habitats within the proposed lease areas include, but are not limited to: shellfish habitat 
(including Atlantic surfclam areas) and shellfish reefs, areas dominated by complex hard bottom 
habitats such as rock outcrops, ledge, boulders, and cobbles, submerged aquatic vegetation 
(SAV; inclusive of rooted macroalgae and seagrasses) beds and habitat, shipwrecks and artificial 
reef sites, benthic features such as sand ridges and waves and their associated troughs and 
depressions (oftentimes referred to as ridge and swale complexes), Prime Fishing Areas (defined 
by the New Jersey Department of Environmental Protection (NJDEP)), and areas known to be 
favored by the fishing community that are not codified in state rules/regulations (e.g., the 
“Mudhole”).  Furthermore, ecologically important biogenic habitats, including soft bottom 
habitats with emergent fauna (e.g. octocorals and pennatulids, tube dwelling anemones and 
structure forming amphipods and polychaetes) should also be identified and impacts resulting 
from site characterization activities should be avoided and minimized.  
 
Fish and Wildlife Coordination Act (FWCA) 
The Fish and Wildlife Coordination Act (FWCA), as amended in 1964, requires that all federal 
agencies consult with us when proposed actions might result in modifications to a natural stream 

https://www.habitat.noaa.gov/protection/efh/efhmapper
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or body of water.  It also requires that they consider effects that these projects would have on fish 
and wildlife and must also provide for improvement of these resources.  From the information 
provided, the likely site assessment and site characterization activities will impact areas where 
aquatic resources that we seek to conserve and enhance under the FWCA occur.  These resources 
include, but are not limited to, American lobster (Homarus americanus), striped bass (Morone 
saxatilis), American shad (Alosa sapidissima), alewife (Alosa pseudoharengus), and blueback 
herring (Alosa aestivalis) (collectively known as river herring), blue crab (Callinectes sapidus), 
Atlantic menhaden (Brevoortia tyrannus), killifish (Fundulus spp.), Atlantic silversides (Menidia 
menidia), bay anchovies (Anchoa mitchilli), horseshoe crab (Limulus polyphemus), tautog 
(Tautoga onitis), spot (Leiostomus xanthurus), weakfish (Cyanoscion regalis) and other assorted 
fish and invertebrates (e.g., Neomysis americana, Mysidopsis bigelowi).  Impacts to these 
resources from site characterization activities should be described in the EA as well as the 
measures to avoid and minimize those impacts.  
 
Fisheries Survey Considerations 
We understand that as part of site characterization, developers may carry out surveys of fisheries 
resources within the WEA.  All offshore wind energy fisheries monitoring plans or survey 
activities that engage in “fishing” as defined by the MSA3 must comply with all applicable 
fishery management regulations.  Monitoring or survey activities that carry out scientific 
research, as defined, from a scientific research vessel (e.g., a vessel chartered and controlled by a 
university/scientific institution and operating under a scientific research plan)4 are not considered 
to be fishing, and are not subject to MSA fishery management regulations.  This means that such 
vessels are not restricted by fishing regulations established under 50 CFR 648 and 697 for 
regional fisheries, including quotas, gear restrictions, or area closures.  The full scope of vessel 
activity must be consistent with the definition for scientific research, and the scientific research 
vessel may not conduct fishing and research activities on the same trip.  NMFS recognizes, but 
does not authorize, scientific research activities from a scientific research vessel by providing, 
upon request, a Letter of Acknowledgment.  A Letter of Acknowledgement is not required, but 
we highly encourage that research programs obtain one to ensure NMFS concurs that the criteria 
have been met and the vessel is not subject to MSA-based fishing regulations.  Obtaining a 
Letter of Acknowledgement minimizes any delays caused by potential U.S. Coast Guard and law 
enforcement vessel inquiries.  Please note that a Letter of Acknowledgement is not an 
authorization and is separate and distinct from any permit or consultation required under the 
                                                 
3  Fishing, or to fish means any activity, other than scientific research conducted by a scientific research vessel, that 
involves:  (1) The catching, taking, or harvesting of fish; (2) The attempted catching, taking, or harvesting of fish; 
(3) Any other activity that can reasonably be expected to result in the catching, taking, or harvesting of fish; or (4) 
Any operations at sea in support of, or in preparation for, any activity described in this definition. 
 
4 A Scientific research vessel means a vessel owned or chartered by, and controlled by, a foreign government 
agency, U.S. Government agency (including NOAA or institutions designated as federally funded research and 
development centers), U.S. state or territorial agency, university (or other educational institution accredited by a 
recognized national or international accreditation body), international treaty organization, or scientific institution.  In 
order for a domestic commercial fishing vessel to meet this definition, it must be under the control of a qualifying 
agency or institution, and operate in accordance with a scientific research plan, for the duration of the scientific 
research activity.  In order for a vessel that is owned or chartered and controlled by a foreign government to meet 
this definition, the vessel must have scientific research as its exclusive mission during the scientific activity in 
question, and the vessel operations must be conducted in accordance with a scientific research plan. 
 



6 
 

MMPA, the ESA, or any other applicable law.  The issuance of a Letter of Acknowledgement is 
not considered a federal action that triggers ESA section 7 consultation; as such, if the proposed 
survey may affect one or more species listed under the ESA (inclusive of capture and release 
without injury), additional coordination with NMFS is necessary. 
 
Monitoring plans or survey activities that do not meet the definition of scientific research by a 
scientific research vessel that deploy fishing gears similar to typical fishing operations may need 
an exemption from specific fishing regulations.  Depending on the monitoring activities, 
exemptions may be needed for existing possession limits, minimum fish sizes, closure areas, and 
gear requirements, among other regulations, to support experimental/monitoring activities during 
trips conducting monitoring activities.  Exemption(s) may be obtained by applying for an 
Exempted Fishing Permit (EFP) from the Regional Administrator.  We developed guidance to 
assist researchers with understanding whether a Letter of Acknowledgement or an EFP is an 
appropriate document to obtain prior to beginning a project.  Further information can be found 
online at: https://www.fisheries.noaa.gov/new-england-mid-atlantic/sustainable-
fisheries/scientific-research-and-exempting-fishing-permits.  Issuance of an EFP is a federal 
action that may require ESA section 7 consultation.   
 
Given the complex issues associated with fisheries surveys, we strongly recommend that 
developers contact NMFS at least one year prior to planned surveys.  This will allow for 
sufficient time to review plans and obtain necessary permits or authorizations.  It is our view that 
pursuing the programmatic ESA consultation noted above will help to streamline future issuance 
of permits or authorizations for fisheries survey activities associated with wind energy leases.   
Site characterization activities have the potential to affect existing fisheries or marine mammal 
data collections that may coincide during the site characterization process.  Site characterization 
activities may include ensonification of the water column and seafloor with vessel-based side 
scan and multi-beam sonar, coring, grab sampling, and use of shallow ground penetrating high-
resolution seismic systems to map bottom and sub-bottom substrates and benthos.  These 
activities could alter benthic and pelagic habitats as well as the distribution and abundance of 
fisheries resources and protected species that are monitored by federal survey programs.  This 
issue should be thoroughly addressed in the EA, including the potential nature and magnitude of 
these impacts to existing fisheries or marine mammal data collections that may be carried out 
during such activities.  
 
Addressing Impacts to Federal Fisheries Surveys in Wind Lease Areas and Northeast 
Fisheries Science Center Engagement  
Wind farm development will have impacts on NMFS long-term scientific surveys and 
assessments.  The impacts will be actuated through four main mechanisms: 1) exclusion of 
NMFS sampling platforms from the wind development area; 2) impacts on the random-stratified 
statistical design that is the basis for data analysis and use in scientific assessments, advice, and 
analyses; 3) the fundamental alteration of benthic, pelagic, and airspace habitats in and around 
the wind energy development; and, 4) in combination with adjacent developments, impact of  
sampling efforts outside developed areas by increasing vessel transit time. This will reduce the 
accuracy and precision of the biological indices derived from these surveys, which are essential 
for informing fisheries management decisions and ecosystem level assessments and impact the 
data critical for conservation and recovery of protected species.  This compels a need to develop 

https://www.fisheries.noaa.gov/new-england-mid-atlantic/sustainable-fisheries/scientific-research-and-exempting-fishing-permits.
https://www.fisheries.noaa.gov/new-england-mid-atlantic/sustainable-fisheries/scientific-research-and-exempting-fishing-permits.
https://www.fisheries.noaa.gov/new-england-mid-atlantic/sustainable-fisheries/scientific-research-and-exempting-fishing-permits
https://www.fisheries.noaa.gov/new-england-mid-atlantic/sustainable-fisheries/scientific-research-and-exempting-fishing-permits
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standardized methodologies within and across lease areas for sampling inside of wind farms that 
are comparable with the long term monitoring that occurs outside of wind farms.  In the absence 
of an established NMFS federal survey mitigation program, any wind farm monitoring plans and 
approaches should first be developed with these considerations in mind, including the need for 
appropriate calibration of methods.  This work should be coordinated with NOAA’s Northeast 
Fisheries Science Center (NEFSC).  NEFSC scientific staff can provide technical assistance and 
advice, as appropriate, on measures that can be employed to design and execute research and 
monitoring programs that consider regional survey considerations and needs.  Survey plans 
should follow standardized regional survey designs and methods.   
 
NMFS understands the need to provide enhanced fisheries data stewardship services that can 
improve access, understanding, and accessibility of important Science Center fisheries data but 
are limited by available resources at this time.  Requests for NOAA NEFSC Data should follow 
standard procedures for identifying and accessing NMFS data and metadata.  NEFSC scientific 
data holdings, descriptions, and accessibility can be found at NMFS InPort Website 
(https://inport.nmfs.noaa.gov/inport/) which serves as NMFS enterprise data management 
program.  For further information regarding coordination with the NEFSC, contact: Andy 
Lipsky, Northeast Fisheries Science Center, andrew.lipsky@noaa.gov. 
 
Conclusion  
NMFS recognizes the importance of identifying additional lease areas in working towards the 
goal of deploying 30 gigawatts of offshore wind power by 2030 and we look forward to working 
with BOEM and other partners throughout this process.  Based on information provided at the 
April 14, and 16, 2021 New York Bight Task Force Meeting, we understand that you will be 
soliciting public comment on the draft EA and that later in 2021 you will invite comments on a 
proposed sale notice.  We anticipate providing additional information and comments as this 
process moves forward, including potentially recommending additional lease conditions to 
reduce impacts of future surveys and development on our trust resources.  Should you have any 
questions regarding these comments, please contact Sue Tuxbury at susan.tuxbury@noaa.gov or 
978-281-9176. 
      

Sincerely, 
 
 
 

Michael Pentony 
Regional Administrator  

 
     
 
 
ec:   Brian Hooker, BOEM 

Tom Nies, NEFMC 
Chris Moore, MAFMC 
Lisa Havel, ASMFC 
Lingard Knutson, EPA 
Tim Timmerman, EPA 

mailto:andrew.lipsky@noaa.gov
mailto:Peter.Burns@noaa.gov
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Greg Lampman, NYSERDA 
James Gilmore, NYSDEC 
Jeffery Zappieri, NYDOS 
Jon Hare, NEFSC 
Candace Nachman, Helen Chabot, NMFS  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 

 

April 28, 2021 

 

Program Manager, Bureau of Ocean Energy Management 
Office of Renewable Energy Programs 
45600 Woodland Road (VAM-OREP) 
Sterling, Virginia 20166 

Re: New York Bight Wind Energy Areas and Environmental Assessment 

Dear Sir/Madam, 

Please accept these comments from the New England Fishery Management Council (New 
England Council) and Mid-Atlantic Fishery Management Council (Mid-Atlantic Council) to 
support preparation of an Environmental Assessment (EA) to consider potential 
environmental consequences of site characterization activities and site assessment activities 
associated with issuing wind energy leases in the New York Bight wind energy areas 
(WEAs). Our comments should also be considered in the context of the forthcoming 
proposed sale notice.   

The New England Council has primary management jurisdiction over 28 marine fishery 
species in federal waters and is composed of members from Connecticut to Maine. The 
Mid-Atlantic Council manages more than 65 marine species1 in federal waters and is 
composed of members from the coastal states of New York to North Carolina (including 
Pennsylvania). In addition to managing these fisheries, both Councils have enacted 
measures to identify and conserve essential fish habitats (EFH), protect deep sea corals, and 
sustainably manage forage fisheries. The Councils support policies for U.S. wind energy 
development and operations that will sustain the health of marine ecosystems and fisheries 
resources. While the Councils recognize the importance of domestic energy development to 
U.S. economic security, we note that the marine fisheries throughout New England and the 
Mid-Atlantic, including within the project area and in surrounding areas, are profoundly 
important to the social and economic well-being of communities in the Northeast U.S. and 
provide numerous benefits to the nation, including domestic food security. 

BOEM has been largely silent on next steps for the New York Bight WEAs since 2018, and 
now the process is moving quickly towards establishment of lease areas. We believe 
additional public dialog is greatly needed, as evidenced by the commercial fishery boycott 

 

1 Fifteen species are managed with specific Fishery Management Plans, and over 50 forage species are managed as 
“ecosystem components” within the Mid-Atlantic Council’s FMPs. 
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of the April 14 and 16 New York Bight Task Force meeting. Fishing industry 
representatives communicated the basis for their boycott to BOEM, largely related to their 
perception that the WEA identification process inadequately considered fishing interests. 
We agree that it is unclear to what extent the potential lease areas account for the 
distribution of federally managed fisheries, NOAA surveys, and protected species.  

We are very concerned that the pace and number of offshore wind projects already in 
development in our region pose challenges for thorough analysis of potential impacts,  
informed public input, and adopting lessons learned from each project. There are over a 
dozen projects for which survey, design, and environmental review are already occurring. 
Work on these projects is already taxing available resources in the fishing, fishery 
management, and fishery science communities, and we expect at BOEM as well. Given 
these ongoing challenges, this is not the time to rush into additional leases without a robust 
and public dialog about the potential effects of development in these areas. We recognize 
that leasing is many steps removed from issuing a permit to construct and operate a wind 
farm, but it is a critical early step that has the potential to mitigate adverse impacts on 
marine resources and users. 

While some impacts of renewable energy development can be mitigated through permit 
conditions on a specific project, other effects will be most easily avoided by not leasing 
certain areas or by establishing conditions associated with a lease. Therefore, it is especially 
important to proactively gather recent information and additional public comment before 
finalizing the areas to be leased. We encourage BOEM to take the time now to work with 
multiple user groups to fully understand the distribution of other ocean uses, and we urge 
BOEM to accept NOAA Fisheries' offer of assistance in convening additional meetings with 
fishery stakeholders.  

Wind farms impose costs on other ocean users – whether it is a loss of access for resource 
surveys, or loss of access to fishing grounds, or other impacts. We were glad to hear New 
York state express concerns over the Fairways North and South areas, and the state’s 
recognition that these are important fishing grounds. These are not, however, the only 
important fishing areas identified for possible leasing, and close coordination with the fishing 
industry and NOAA Fisheries will be essential to understand how fisheries might be affected 
by development in specific areas. Biological and socio-economic baseline characterizations 
are part of the site assessment process for wind energy leases. The EA should provide a solid 
foundation for any future site assessment work and must clearly acknowledge the limitations 
of available fisheries data.  

BOEM’s memorandum for area identification emphasizes input from the scallop and surfclam 
fisheries, but the EA should describe all fisheries that operate in the area and should not overly 
emphasize fisheries with the highest dollar value at the expense of fisheries that might be 
important for other reasons (e.g., lower value but higher number of participants, an important 
seasonal fishery, or use as bait in a higher value fishery). The memorandum for area identification 
describes the Relative Use Index and weighting approach used to evaluate fisheries data (p. 14-15). 
The details of this approach should be explained in further detail and could provide a data-driven 
foundation for near-term conversations with fishermen about usage patterns. We recommend 

https://www.boem.gov/renewable-energy/memorandum-area-id-ny-bight
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updating this analysis with more recent data to reflect activity since 2015. 

In addition to understanding fishing activity in potential lease areas, the EA should 
document patterns of vessel transit. As we understand it, the transit lanes accounted for in 
the potential lease areas appear to match the input provided by the fishing industry during 
the March 2019 New York Bight Transit Workshop organized by NYSERDA and RODA, 
but it would be useful for BOEM to document this consistency more clearly, since the 
workshop transit proposals are not available publicly for overlay with the lease areas. Tug 
and tow fairways under development by the United States Coast Guard overlap with 
potential lease areas as well, and while this issue is beyond our area of expertise, the need to 
balance multiple competing uses provides another argument for continued public dialog 
before lease areas are finalized. 

BOEM is expected to divide the New York Bight WEAs into multiple lease areas and to 
limit the number of lease sales per bidder. If all areas are leased, this will result in multiple 
different developers carrying out site assessment work and eventually construction and 
operations in adjacent or nearby areas. Surveys should be coordinated across lease areas so 
that consistent baseline data are collected, considering the recent recommendations of the 
Responsible Offshore Science Alliance relative to fisheries assessment, and NOAA 
Fisheries habitat mapping recommendations for seabed characterization. The EA should 
acknowledge the impacts of wind energy development on fishery, ecosystem, and protected 
resource surveys. The EA must also account for the impacts of all types of pre-construction 
monitoring that are expected to occur during the site assessment phase. This would include 
estimates of cumulative removals of fishery species during baseline surveys and any takes 
of protected species. While these removals and takes may be minor at the scale of an 
individual lease, cumulative effects could be significant for some species.  

In addition to site assessment and monitoring, it will be essential to coordinate construction 
and project design across lease areas, for example through use of a standardized turbine 
layout, to minimize impacts to other ocean users, including commercial and recreational 
fisheries, search and rescue operations, and scientific surveys. It will be important to 
identify any restrictions or conditions during leasing to avoid inconsistent approaches within 
adjacent lease areas. This will benefit developers because they can consider this information 
when submitting bids. We strongly encourage shared cable routes for neighboring projects 
to minimize impacts to habitat and fisheries which use mobile bottom-tending gear. This is 
especially important in areas of the Mid-Atlantic Bight where large sand waves may pose 
challenges for cable burial. 

We appreciate the opportunity to provide comments to ensure that issues of social and 
ecological importance are considered as BOEM considers leasing areas of the New York 
Bight for wind energy development. We look forward to working with BOEM to ensure that 
any wind development in our region minimizes impacts on the marine environment and can 
be developed in a manner that ensures coexistence with our fisheries. We would be happy to 
assist in communicating information to the fishing industry through our respective Council 
processes. 

https://4d715fff-7bce-4957-b10b-aead478f74f6.filesusr.com/ugd/99421e_b8932042e6e140ee84c5f8531c2530ab.pdf
https://www.mafmc.org/s/March292021_NMFS_Habitat_Mapping_Recommendations.pdf
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Please contact us if you have any questions. 

Sincerely, 

 
Thomas A. Nies 
Executive Director, New England Fishery Management Council 

 
Dr. Christopher M. Moore 
Executive Director, Mid-Atlantic Fishery Management Council 

 

cc:   J. Beaty, M. Luisi, W. Townsend, J. Bennett, A. Lefton 



 
 
 

 
April 28, 2021 

 
 

 
Program Manager, Bureau of Ocean Energy Management 
Office of Renewable Energy Programs 
45600 Woodland Road (VAM-OREP) 
Sterling, Virginia 20166 

Re: Notice of Intent to Prepare and EIS for the Ocean Wind project 

Dear Sir/Madam, 

Please accept these comments from the New England Fishery Management Council (New 
England Council) and Mid-Atlantic Fishery Management Council (Mid-Atlantic Council) 
regarding the Notice of Intent to prepare an Environmental Impact Statement (EIS) for the 
Construction and Operations Plan (COP) for the Ocean Wind project off New Jersey. The COP 
proposes to install up to 98 turbines, 3 offshore substations, 2 onshore connection points, and 383 
miles of cables connecting the turbines, substations, and onshore connection points.  

The New England Council has primary management jurisdiction over 28 marine fishery species 
in federal waters and is composed of members from Maine to Connecticut. The Mid-Atlantic 
Council manages more than 65 marine species1 in federal waters and is composed of members 
from the coastal states of New York to North Carolina (including Pennsylvania). In addition to 
managing these fisheries, both Councils have enacted measures to identify and conserve essential 
fish habitats (EFH), protect deep sea corals, and sustainably manage forage fisheries. The 
Councils support policies for U.S. wind energy development and operations that will sustain the 
health of marine ecosystems and fisheries resources. While the Councils recognize the 
importance of domestic energy development to U.S. economic security, we note that the marine 
fisheries throughout New England and the Mid-Atlantic, including within the Ocean Wind 
project area and in surrounding areas, are profoundly important to the social and economic well-
being of communities in the Northeast U.S. and provide numerous benefits to the nation, 
including domestic food security. 

General comments 

The pace and number of offshore wind projects in development in our region pose challenges for 
thorough analysis of potential impacts, informed public input, and adopting lessons learned from 
each project. There are over a dozen projects for which survey, design, and environmental 
review are already occurring and multiple additional areas in the New York Bight are planned to 
be leased. Work on these projects is already taxing available resources in the fishing, fishery 

 
1 Fifteen species are managed with specific Fishery Management Plans, and over 50 forage species are managed as 
“ecosystem components” within the Mid-Atlantic Council’s FMPs. 



2 
 

management, and fishery science communities, and we expect at BOEM as well. Consistency in 
approaches and adopting lessons learned from one project to the next will benefit stakeholders 
who seek to engage in the review process for these complex projects. 

Alternatives considered in the EIS 

BOEM should consider if additional alternatives beyond a no action alternative and the proposal 
outlined in the COP are necessary to mitigate impacts to fisheries and habitat. For example, input 
from fishermen should be sought regarding if the proposed 1 by 0.8 nautical mile layout is 
sufficient to allow for safe fishing operations and transiting or if additional transit lanes should 
be considered. In addition, ongoing habitat data collection and analysis may suggest that certain 
preferred turbine locations should be removed or relocated to minimize impacts to habitat. The 
EIS should include specific criteria that would result in a preferred turbine location being moved 
or removed to minimize habitat impacts.  

The EIS should also clearly state the extent to which a reduction in the proposed number of 98 
turbines is feasible, especially given the recent segmentation of the lease (leaving less space 
available to move turbine locations) and existing procurements. 

The EIS should also be clear on which mitigation measures will be required as opposed to 
discretionary. Only required mitigation measures should influence the impacts conclusions in the 
EIS. 

Fisheries and habitat considerations 

BOEM should coordinate early and often with NOAA Fisheries on the most appropriate data for 
analysis of potential impacts to fisheries, including fishing and transiting locations, as well as 
socioeconomic impacts. The EIS should clearly and repeatedly acknowledge the limitations of 
each data set. Summary information on Council-managed fisheries is also available on the 
Council websites, www.mafmc.org, and www.nefmc.org, at fishery management plan-specific 
links, typically via annual fishery information reports (MAFMC) or recent plan amendment or 
framework documents (both councils).  

Commercial and recreational fisheries provide a wide range of benefits to coastal communities; not 
all are captured by looking only at financial metrics. The EIS should not overly rely on ex-vessel 
value when assessing and weighting impacts across various fisheries. Focusing on ex-vessel value 
can mask other important considerations such as the number of impacted fishery participants, the 
use of a low-value species as bait for a high-value species, or a seasonally important fishery. 
Models exist to estimate the amount of fisheries revenue generated from within the project area; 
however, it is important to acknowledge that changes in transit patterns will also have economic 
impacts and the associated economic impacts will be challenging to accurately quantify.  

Commercial, for-hire recreational, and private recreational fishing should be considered 
separately, but in the same or adjacent sections of the document. As the Councils have stated in 
comment letters on other wind projects, the grouping of private recreational fishing with 
recreation and tourism, rather than with commercial and for-hire fisheries, is not intuitive to us 
and makes it challenging for readers to understand the full picture of potential impacts on all 
fishery sectors. If fishery species are affected by the project, this will affect both for-hire and 

http://www.mafmc.org/
http://www.nefmc.org/
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private recreational fishing. Grouping both types of recreational fishing would make linkages 
between biological and fishery conditions more straightforward to explain.  

We recognize that data on private angling are very limited; therefore, it will be important to 
clearly articulate the limitations of the available data and work with local fishermen to 
understand how the project area is used by recreational fisheries.  

The impacts of the project will not be felt only by fishermen from nearby ports; the EIS should 
consider commercial and recreational fisheries over a wide geographic area that may be 
impacted by the project. For example, vessels traveling from ports north and south of the project 
area may transit through and/or fish in the area. Again, BOEM should coordinate with NOAA 
Fisheries on the best data regarding fishing and transit, the EIS should clearly acknowledge the 
limitations of the available data, and local fishermen should be consulted to better understand use 
patterns not captured in the data. 

Turbine foundations and their associated fouling communities will create artificial reefs, which 
are expected to attract certain fishery species (e.g., black sea bass). The EIS should acknowledge 
that the benefits of this artificial reef effect will vary by target species. For example, any benefit 
to anglers targeting highly migratory species (e.g., tunas and sharks) could be offset by the 
inability to anchor or to drift throughout the area. If operators shift their effort outside the project 
area during construction or long-term operations, this will potentially put them in areas of higher 
vessel traffic and gear conflict. Also, depending on operating conditions at sea, commercial and 
recreational fishermen cannot always reap the benefits of any increased catchability of target 
species due to safety concerns of fishing in swells around the turbines. These safety 
considerations will be different than the existing artificial reefs in the Greater Atlantic region 
which, except for the Block Island Wind Farm turbine foundations, are all submerged structures.  

The COP proposes connecting the project to shore via three cables along two distinct cable 
routes to reduce impacts to the onshore power grid. The EIS should explain why the use of 
multiple cables is needed, develop and analyze alternatives to this approach, and acknowledge 
that the use of two cable routes greatly increases offshore impacts, including habitat disturbance 
and modification, as well as safety concerns for fisheries that use bottom tending mobile gear. 
Specifically, according to table 6.1.1-10 in Volume 1 of the COP, the northern cable route to 
Oyster Creek is much longer than the southern route to BL England (71 miles and 32 miles, 
respectively). The New England Council’s submarine cables policy recommends that when cable 
burial is not possible, cables should be protected with materials that mimic natural, nearby 
habitats where possible. It would be helpful to identify the characteristics of any cable protection 
materials, should burial depths of 4-6 feet not be achieved, because these materials contribute to 
the net amount of complex habitat that would exist in the area once the project is constructed.  

The EIS must complete a thorough evaluation of impacts at cable landfall sites, particularly in 
cases where complex, vegetated coastal habitats occur in both Barnegat Bay and Great Egg 
Harbor. The northern cable route could disturb 20 acres of submerged aquatic vegetation (SAV; 
table 2.2.5-6 in Volume 2 of the COP), while the proposed southern cable route is not expected 
to disturb SAV.  Impacts to these habitats should be minimized by choosing burial approaches 
that limit disturbance of the seabed, and restoration of coastal habitats should occur if mitigation 
does not eliminate impacts during construction. We are encouraged to note that Ocean Wind 

https://s3.amazonaws.com/nefmc.org/NEFMC-Submarine-Cables-Policy-1-Dec-2020_201221_095243.pdf
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surveyed SAV at both sites in 2019/2020, since such habitats can and do change in distribution 
over time. The Councils recommend that BOEM and Ocean Wind work with NOAA Fisheries 
and local coastal managers to craft an appropriate range of alternatives to minimize impacts 
within the estuarine portions of the cable routes. 

The COP states that offshore cables may or may not be removed during decommissioning, 
depending on regulatory requirements at the time. It is essential that cables be removed during 
decommissioning. Abandoned, unmonitored cables could pose a significant safety risk for 
fisheries that use bottom-tending gear and the long-term risks to marine habitats are unknown. 

Cumulative impacts 

The EIS must include a meaningful cumulative impacts assessment. We supported the criteria 
used in the Vineyard Wind EIS for defining the scope of reasonably foreseeable future wind 
development; however, that scope should now be expanded to include the anticipated New York 
Bight lease areas, especially because they are in relatively close proximity to this lease. 

We have significant concerns about the cumulative impacts of offshore wind development on 
fishery independent surveys. Major negative impacts to these surveys could translate into greater 
uncertainty in stock assessments, the potential for more conservative fisheries management 
measures, and resulting impacts on fishery participants and communities. We are encouraged by 
BOEM’s commitment to working with NOAA on long term solutions to this challenge.  

The EIS should also consider how the Ocean Wind project and the other offshore wind projects 
planned for the east coast may impact the Mid-Atlantic Cold Pool. Impacts to this unique 
oceanographic feature have implications for stratification and mixing of the water column, 
primary productivity, and recruitment and migration of many species, including those targeted by 
commercial and recreational fisheries, as well as protected species. Climate change will also be 
an essential consideration in the cumulative effects analysis. 

Coordination between adjacent projects 

The Councils recommend that BOEM require that this project, future projects in the segmented 
lease area, and projects in the adjacent Atlantic Shores lease area use standardized turbine 
layouts, consistent survey methodologies, and shared cable routes to the extent possible. This 
will provide efficiencies for analysis and development and will also help minimize impacts to 
commercial and recreational fishing, vessel transit, and habitats. In Southern New England, 
developers voluntarily agreed to a consistent array configuration spanning all lease areas; in the 
absence of such an agreement here BOEM must take a strong leadership role. 

Conclusion 

We appreciate the opportunity to provide comments to ensure that issues of social and ecological 
importance are considered in the forthcoming EIS for the Ocean Wind COP. We look forward to 
working with BOEM to ensure that any wind development in our region minimizes impacts on 
the marine environment and can be developed in a manner that ensures coexistence with our 
fisheries.  
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Please contact us if you have any questions. 

Sincerely, 

 
Dr. Christopher M. Moore 
Executive Director, Mid-Atlantic Fishery Management Council 
 

 
Thomas A. Nies 
Executive Director, New England Fishery Management Council 
 
 

cc: J. Beaty, M. Luisi, W. Townsend, J. Bennett, A. Lefton 
 



 

 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276

 
        April 27, 2021 
 
Ms. Michelle Morin 
Program Manager 
Office of Renewable Energy 
Bureau of Ocean Energy Management 
45600 Woodland Road 
Sterling, VA 20166 
 
RE: Docket Number BOEM-2021-0024 
 Scoping Comments for the Notice of Intent to Prepare an Environmental Impact Statement 

for Ocean Wind LLC’s Proposed Wind Energy Facility Off New Jersey 
 
Dear Ms. Morin: 
 
We have reviewed the March 30, 2021, Federal Register Notice of Intent (NOI) to prepare an 
Environmental Impact Statement (EIS) for Ocean Wind LLC’s proposed wind energy facility off 
the coast of New Jersey within the northern portion of the BOEM Renewable Energy Lease Area 
OCS-A 0498.  The Bureau of Ocean Energy Management (BOEM) intends to prepare an EIS to 
consider the approval of a Construction and Operations Plan (COP) submitted by Ocean Wind 
LLC, and analyze the construction and operation of up to a 98 wind turbine generator (WTG) 
wind energy facility off New Jersey approximately 15 miles southeast of Atlantic City, New 
Jersey.  The WTGs would connect via a transmission cable to a grid in Ocean and Cape May 
Counties, New Jersey.  The project would be located in water depths ranging from 15 to 36 
meters (approximately 49 to 118 feet).  The project would also include submarine cables 
between the 98 WTGs (inter-array cables), 3 offshore substations, substation interconnector 
cables, and 2 onshore substations and an operations and maintenance facility in Atlantic City.  
According to information provided in the draft COP, the proposed project would involve WTGs 
spaced approximately 1.5 to 1.9 km (0.8 to 1.0 nautical miles) apart within the lease area.  Port 
facilities in New Jersey, Virginia, or North Carolina could support offshore installation activities 
and/or cable staging areas.    
 
The NOI commences the public scoping process for identifying issues and potential alternatives 
for consideration in the Ocean Wind COP EIS.  Through the NOI, BOEM is requesting 
information on significant resources and issues, impact-producing factors, reasonable 
alternatives (e.g., size, geographic, seasonal, or other restrictions on construction and siting of 
facilities and activities), and potential mitigation measures to be analyzed in the EIS.  This letter 
responds to your request for information as a cooperating agency on this project with legal 
jurisdiction and special expertise over marine trust resources, and as a consulting agency under 
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the Magnuson-Stevens Fishery Conservation and Management Act (MSA), the Fish and Wildlife 
Coordination Act (FWCA) and section 7 of the Endangered Species Act (ESA).  We are also an 
action agency for this project to the extent NOAA provides Incidental Take Authorizations 
(ITAs) under the Marine Mammal Protection Act (MMPA).  If deemed sufficient to do so, we 
will rely on and adopt your Final EIS to satisfy our independent legal obligations to prepare an 
adequate and sufficient analysis under the National Environmental Policy Act (NEPA) and the 
regulations published by the Council on Environmental Quality (CEQ regulations (2020)) in 
support of our proposal to issue the MMPA ITA for the proposed project. 
 
In our role as a Cooperating Agency under NEPA, we offer the following comments and 
technical assistance related to significant issues, information and analysis needs for the EIS 
related to resources in the project area over which we have special expertise or legal jurisdiction, 
including associated consultation and authorization requirements.  Data related to the occurrence 
and status of these resources, evaluation of effects to them, and development of responsive 
mitigation are critical elements of the NEPA process, which require early identification of such 
issues in the scoping process and full evaluation throughout the NEPA process.   
 
General Comments on the COP 
We rely on the information in the Ocean Wind COP to help inform the comments and technical 
assistance provided during the scoping process.  Changes and updates to the COP will affect our 
ability to provide detailed, site-specific information to assist in the development of the EIS and 
undertake the required consultations.  During a March 2, 2021, interagency meeting, BOEM 
indicated that the March 2021 COP will be updated in August 2021 to include additional 
information on submerged aquatic vegetation (SAV), marine archeological surveys, and acoustic 
modeling data.  While the absence of this information may be sufficient to meet BOEM’s 
regulations regarding the COP completeness and sufficiency review, this information is a critical 
component for our consultations and project review and will require additional staff time to 
evaluate.  We may need to provide additional comments and technical assistance upon review of 
the updated information, including potential alternatives to minimize and mitigate impacts of the 
project on marine and estuarine resources.  To reduce the potential need for multiple reviews, 
supplemental technical assistance comments, and project delays, we recommend BOEM ensure 
that project information is complete before initiating future projects or continuing to advance the 
process for existing projects.  Early coordination with us to discuss information needs would 
help prevent inefficiencies and confusion that can result from multiple reviews.   
 
Critical information is missing from the March 2021 COP that is necessary to evaluate this 
project and help inform the development of the EIS.  For example, WTG capacity is not 
specifically identified, and the design envelope is not defined (e.g., there is no lower limit to 
anticipated WTG numbers or WTG foundation size).  This limits our ability to assess the number 
and placement of WTGs necessary to meet the project purpose and need while also minimizing 
impacts to marine resources and existing fishing operations.  Further, this information will help 
determine foundation diameter for WTGs and substations and inform considerations of impacts 
to marine resources and potential mitigation needs. 
 
Alternatives Analysis 
The “Alternatives” section of the EIS should consider and evaluate the full range of reasonable 
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alternatives to the proposed action, including those that would cause less damage to the 
environment.  The analysis should include development of mitigation measures that follow the 
sequence of avoidance, minimization, and compensation, or offsetting, of adverse impacts.  For 
difficult-to-replace resources such as submerged aquatic vegetation (SAV; inclusive of attached 
macroalgae and seagrasses), natural hard bottom substrates with epifauna (including corals), and 
shellfish habitat and reefs, alternatives that avoid impacts to these habitats should be evaluated 
and given full consideration.  To facilitate efficient review of the alternatives, we recommend the 
alternatives and comprehensive analyses associated with each be grouped into the three 
corresponding elements of the proposed project:  (1) wind farm area; (2) offshore export cable 
routes and associated corridors; and (3) inshore export cable routes and associated corridors and 
landfall points.  Each element of the proposed project should have multiple alternatives that 
could be “mixed and matched” in the final selection of the single and complete project. 
 
Alternative locations within the lease area   
A full range of reasonable alternatives should be considered despite restrictions to the project 
area.  On March 26, 2021, BOEM approved the segmentation of the original lease area into two 
portions, designating OCS-A 0498 as the lease area for this project and reserving OCS-A 0532 as 
a separate project for future development.  Further, the project boundaries described in Section 
5.1.5 of the COP narrowly define the project such that few options would be considered viable 
except the proposed action.  Together, these decisions limit the number of alternatives that could 
be considered for this project.  Despite these limitations, alternative locations within the lease 
area and outside of the project boundary defined in the COP should be considered, particularly if 
such locations would minimize impacts to ecologically sensitive habitats and other marine 
resources.  As we noted with respect to the South Fork Wind project, we remain concerned about 
the process by which segmentation of the lease area occurs, particularly with little opportunity 
for input from cooperating agencies.  Such segmentation substantially limits the range of 
alternatives available for consideration for each project, especially alternative WTG locations 
within the lease area that may reduce impacts on habitat.  
 
Reduced number of WTG locations  
Because the segmented lease restricts the size of the potential development area, BOEM should 
also consider reducing the number of WTG locations within the lease area to reduce impacts to 
marine resources and associated habitat, while still meeting the purpose and need of the project.  
For example, we recommend that you consider an alternative that limits or avoids development 
within areas of the lease that may adversely impact important benthic features, including ridge 
and swale complexes (inclusive of sand ridges and waves, and their associated troughs and 
depressions).  The EIS should evaluate the most appropriate location for each project component 
(e.g., WTG, substations, and cables) siting within the lease area.  If alternative locations within 
the larger lease area are not considered, it will be necessary to provide a detailed explanation and 
justification as to why other areas within the lease were not evaluated.   
 
Alternative layout, location, and spacing   
Commercial and recreational fishing are essential components contributing to the economic 
viability of many coastal communities that must be preserved in the development of the project.  
Impacts to such users should be minimized to ensure co-existence between fishing and offshore 
wind development and prevent interference with existing reasonable uses of the lease area.  
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Alternatives for WTG layout, location, and spacing, particularly related to impacts on fishing and 
survey vessel operations and transit, are important considerations for the alternatives analysis in 
the EIS.  To that end, we appreciate efforts to consider such operations in the proposed layout 
specified in the COP instead of the non-orthogonal layout.   
 
Vessel monitoring system (VMS)1 data used by BOEM to develop polar histograms of vessel 
operating courses can be used to inform alternative WTG location, layout, and spacing.  These 
data suggest a similar number of vessels operate along both a roughly southwest-northeast course 
(similar to the proposed layout) while fishing and a north-south course while transiting within the 
project area.  We recommend BOEM continue to work closely with the commercial and 
recreational fishing communities and the U.S. Coast Guard to ensure WTG spacing and layout 
alternatives minimize impacts to existing fishing and NOAA Fisheries survey operations, 
including vessel transit.  Similar to the agreement between developers for adjacent Rhode Island 
and Massachusetts offshore wind projects, coordination with Atlantic Shores Offshore Wind is 
necessary to ensure that the WTG layout and spacing alternatives developed for this project do 
not conflict with and result in hazards and safety issues for vessels operating within or navigating 
through the adjacent projects.  BOEM should consider alternatives that increase WTG layout and 
spacing consistency between these two adjacent projects.   
 
Alternative cable corridor routes and landing sites   
A full range of reasonable alternatives to the proposed offshore and inshore export cable 
corridors and landing site options should also be considered and evaluated to avoid and minimize 
impacts to sensitive habitats located in the project area.  Such sensitive habitats include, but are 
not limited to, important commercial and recreational fishing areas, artificial reefs, SAV, 
shellfish reefs, biogenic habitats, coastal marshes, subtidal and intertidal flats (e.g., mudflats), 
and bay islands.  Options for avoiding and minimizing impacts related to the methods of 
construction and routes that allow for full cable burial to minimize permanent habitat impacts 
and potential interactions with fishing gear should be considered.  
 
Currently, both offshore export cable corridors cross through and will impact numerous Prime 
Fishing Areas.  Prime Fishing Areas are tidal water areas and water's edge areas that have a 
demonstrable history of supporting a significant local intensity of recreational or commercial 
fishing activity.  These areas include, but are not limited to, groins, artificial reefs, and features 
such as rock outcroppings, sand ridges, rough bottoms, aggregates such as cobblestones, coral, 
shell and tubeworms, slough areas and offshore canyons.  Additionally, the northern offshore 
export cable route corridor alternative (Oyster Creek route) appears to be sited in close proximity 
(tens to hundreds of meters) to ecologically valuable, well-known artificial reef sites (and Prime 
Fishing Areas), including Atlantic City Reef, Little Egg Reef, Garden State South Reef, Garden 
State North Reef, and Barnegat Light Reef.  We recommend BOEM work closely with the 
commercial and recreational fishing industry on cable corridor route alternatives to minimize 
impacts to existing fishing areas and operations. 
 
The Oyster Creek route is proposed to cross the Barnegat Bay, north of the Barnegat Inlet, where 
numerous sensitive habitats such as shellfish habitat, SAV beds and habitat, and subtidal and 

                                                 
1 VMS data is only required for specific vessels.  

https://www.fisheries.noaa.gov/national/enforcement/regional-vessel-monitoring-information#northeast-(greater-atlantic-region)
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intertidal flats (e.g., mudflats), and prominent features (e.g., Tices Shoal) occur.  The Barnegat 
Bay-Little Egg Harbor estuary (Barnegat Bay) is one of 28 estuaries located along the Atlantic, 
Gulf, and Pacific coasts and in Puerto Rico designated as estuaries of national significance.  
Alternatives that avoid impacts to these habitats and the Barnegat Bay as a whole should be 
thoroughly evaluated, discussed, and fully considered.  BOEM should also be aware that many 
aquaculture leases are present in Barnegat Bay and should be considered in determining potential 
cable routing alternatives.   
 
Coordinated cable routing   
Offshore export cable routing alternatives that use common corridors with adjacent projects 
(Atlantic Shores, OCS-A-0499) should be evaluated and discussed.  At present, the proposed 
Oyster Creek route runs parallel to nearly the entirety of lease area OCS-A-0499 as it heads 
north-northeast toward the Barnegat Bay.  For lease areas such as these that are adjacent to one 
another, BOEM should develop common cable corridors to both increase efficiency and 
predictability and reduce resource impacts.  Specifically, common cable corridors would lead to 
efficiencies in planning, project development, and benthic habitat mapping, more predictability 
and time savings for applicants and resource agencies, and comprehensive avoidance and 
minimization of impacts to marine resources through reducing the number of corridors and 
allowing for programmatic-level review and comment.    
 
Affected Environment 
The “Affected Environment” section of the EIS should cover a sufficient geographic area to fully 
examine the impacts of the proposed project and support an analysis of the cumulative effects.  It 
is important that the geographic area encompass all project related activities, including the lease 
area, cable corridors, landing sites, and the use of ports outside of the immediate project area.  
This analysis should also include any necessary landside facilities and the staging locations of 
materials to be used in construction.  BOEM should ensure that findings for each effect/species 
are supported by references where possible and in context of the proposed project to allow for a 
well reasoned and defensible document.  
 
The description of the “Affected Environment” should recognize the ocean environment is not 
static, and the environment and species within the environment vary over time and seasons.  This 
section should include information on the physical oceanography (temperature, salinity, depth, 
and dissolved oxygen).  It is important that the EIS discuss seasonal changes in the environment 
or other factors such as the changes in the “cold pool” due to altered hydrodynamic regimes and 
how they influence the distribution and abundance of marine resources.  Within this section, the 
EIS should include results of on-site surveys, site-specific habitat information, and 
characterization of benthic communities.  Additional details should be provided related to 
sensitive habitats in the project area, as described above, particularly once new information is 
available in the updated COP.     
 
The “Affected Environment” section should also include all of the biological, cultural, and 
socioeconomic issues related to fisheries and marine resources that may be affected by this 
project, including species that live within or seasonally use the immediate project area and 
adjacent locations.  For benthic resources, fish, and invertebrate species, this section should 
include an assessment of species status and habitat requirements, including benthic, demersal, 
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bentho-pelagic, and pelagic species and infaunal, emergent fauna and epifaunal species living on 
and within surrounding substrates.  The discussion of commercial and recreational (party/charter 
and private angler) fisheries affected should assess landings, revenue, and effort; fishery 
participants, including vessels, gear types, and dependency upon fishing within the project area; 
potential impacts beyond the vessel owner level (e.g., shoreside support services such as dealers, 
processors, distributors, suppliers, etc.); and coastal communities dependent on fishing.  Our 
offshore wind socioeconomic impacts page can help identify important commercial and 
recreational fisheries, while the status of many species can be found on our individual species 
pages, and recent trends can be found on our Stock SMART page.  Information that can help 
characterize communities engaged in fishing activity can be found on our website describing 
social indicators for coastal communities and should be integrated into the EIS.  
 
The section describing the “Affected Environment” for protected species should include 
information on the seasonal abundance and distribution of marine mammals, sea turtles, ESA-
listed marine fish, anticipated habitat uses (e.g., foraging, migrating), threats, and the habitats 
and prey these species depend on throughout the area that may be directly or indirectly impacted 
by the project.  The status of marine mammal stocks (see our stock status reports), population 
trends, and threats should also be identified.  Similar information should also be provided for all 
ESA listed species (see relevant status reviews on our ESA Species Directory).2  As the EIS is 
developed, specificity between species groups (e.g., low frequency vs. mid frequency cetaceans) 
of marine mammals and sea turtles should be incorporated.  A broad grouping approach (e.g., all 
marine mammals) creates uncertainty and gaps in the analysis and does not fully represent the 
variability of impacts amongst different taxa.  As species within these taxa have different life 
histories, biology, hearing capabilities, behavioral and habitat use patterns, distribution, etc., 
project effects may not have the same degree of impact across all species.  Thus, the impact 
conclusions (e.g., minor, moderate) are clearer and better supported if the document describes 
the degree of impacts to each species (e.g., green sea turtle vs. hawksbill) or groups of species 
(e.g., mysticetes, odontocetes, pinnipeds).  Additionally, for some marine mammal species (e.g., 
harbor porpoise), data from European wind farms can be used to support each determination.  
This approach also allows the analysis to better identify the ability of those species or groups to 
compensate when exposed to stressors and better identify the benefit from mitigation and 
monitoring measures.  This approach would ensure the analysis reduces uncertainty and reflects 
the best available scientific information.  Also, wherever possible, we encourage you to identify 
effects to individuals (e.g., injury, behavioral disturbance, disrupted foraging), as well as impacts 
at the population level.   
 
Environmental Consequences 
The “Environmental Consequences” section of the EIS must consider impacts resulting from the 
construction, operation and maintenance, and decommissioning of the proposed facility, 
including survey and monitoring activities that are anticipated to occur following approval of a 
COP.  Impact descriptions should include both magnitude (negligible, minor, moderate, major) 
and direction (beneficial or negative).  This section should consider all of the individual, direct, 

                                                 
2 Please note that NOAA Fisheries biological opinions should not be used as a reference unless referring to specific 
conclusions for which the particular project that the biological opinion was issued.  We do not recommend relying 
on NOAA Fisheries Biological Opinions to support conclusions reached by BOEM for other projects that were not 
the subject of that Opinion.   

https://www.fisheries.noaa.gov/resource/data/socioeconomic-impacts-atlantic-offshore-wind-development?utm_medium=email&utm_source=govdelivery
https://www.fisheries.noaa.gov/find-species
https://www.fisheries.noaa.gov/find-species
https://www.st.nmfs.noaa.gov/stocksmart?app=homepage
https://www.fisheries.noaa.gov/national/socioeconomics/social-indicators-coastal-communities
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
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and indirect effects of the project, including those impacts that may occur offsite as a result of 
the proposed project, such as construction of landside facilities necessary to construct and 
support operations of the Ocean Wind project.  Impact producing factors from each phase of 
development should be considered, including site exploration, construction, operation and 
maintenance, and decommissioning.   
 
All activities included in construction of the project should be considered, including the 
deposition of fill material, dredging, water withdrawals, pile driving, increased vessel traffic, 
anchoring, and transmission cable installation.  All relevant impact producing factors affecting 
marine resources should be evaluated, including, but not limited to, elevated noise levels, 
increased vessel traffic, turbidity and sedimentation, electromagnetic fields (EMF), habitat 
alteration, presence of structures (WTGs, substations, and cables), and localized changes in 
currents.  The ecological impacts resulting from the loss of seabed and the associated benthic 
communities and forage base should be evaluated.  This should include a discussion of the 
ecological and economic impacts associated with habitat conversion (e.g., soft sediments to 
artificial reef or man-made structural habitat) from WTG, substation, and cable installation.  This 
analysis should also include site-specific benthic data collection and an evaluation of impacts to 
higher trophic levels due to the loss of prey species.  Impacts associated with decommissioning 
of the project should also be included, with details on how decommissioning would occur and 
the environmental consequences associated with project removal. 
 
It is important that the analysis provides a sufficient evaluation of baseline conditions and uses 
the best available information to evaluate the alternatives and support the analysis of effects.  
Any conclusions related to the level and direction of project impacts should be fully supported 
by the analysis in the EIS and be consistent with impact definitions identified in the EIS.  
Importantly, the significance criteria definitions identifying the level of impacts from the project 
(e.g., negligible, minor, moderate, major) should not embed terms defined by other statutes (e.g., 
the definition of minor should not refer to the MMPA definition of "level A harassment") or 
apply other statute definitions to the impact criteria used for NEPA purposes.  Rather, these 
definitions should be written in a way that it is clear to a reader how these impact determinations 
consider the spectrum of effects to individual animals (e.g., temporary behavioral disturbance, 
injury).  We also encourage you to use definitions that are appropriate for the resource being 
considered (e.g., benthic habitat vs. marine mammals).  To the extent that any conclusions are 
based on inclusion of mitigation measures, those measures must be clearly defined and include 
an indication as to whether the measure is considered part of the proposed action and will be 
required upon approval, or an option that may be implemented by the developer at their own 
discretion.  In preparation of the NEPA document for Ocean Wind, we recommend you review 
and incorporate comments we have made on previous BOEM documents to ensure a robust and 
sufficient analysis of NOAA trust resources.  
 
Using the best scientific information available for all marine trust resources is critical to 
analyzing the impacts resulting from this project.  Data used should include a sufficient range of 
years to reflect natural variability in resource conditions and fishery operations, but also current 
conditions.  We recommend that fisheries and marine resource survey analysis consider at least 
10 years of data up to and including data within the past two years.  This is especially important 
for marine mammals given recent distribution and habitat utilization shifts.   
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Temporary, long-term, and permanent direct and indirect impacts to water quality, protected 
species, habitats, and fisheries (ecological and economic) throughout construction, operation, and 
decommissioning should be addressed in the EIS.  The temporal classification (e.g., short-term 
or long-term) should be appropriate for the species and types of impacts considered and should 
be clearly and consistently defined.  The time of year that construction activities occur is also an 
important factor in evaluating potential biological, economic, and social impacts of the project.   
 
In addition to focused evaluations on protected species, fish, invertebrates, and habitats, the 
“Environmental Consequences” section of the EIS should include a subsection evaluating 
impacts to commercial and recreational fisheries.  The EIS should discuss biological impacts to 
marine species caused by the temporary or permanent loss/conversion of bottom habitat (i.e., 
resource distribution, productivity, or abundance changes) and direct or indirect socioeconomic 
impacts to commercial and recreational fishing activities and support businesses from project 
construction and operation such as loss of access to important fishing areas due to the presence 
of structures (WTGs, substations, cables, scour protection).  This evaluation should also include 
any potential displacement of fishing activities and resulting increased gear conflicts, bycatch, 
catch rates, and fishing pressure in other locations.  When structuring the fishery socioeconomic 
impact evaluation, BOEM and its contractors should address all of the elements identified in the 
checklist we provided in January 2021, or explain why specific elements on that checklist were 
not included in the EIS.  As noted above, our fishery socioeconomic impact summaries can and 
should serve as the foundation for this analysis in the EIS, although additional project-specific 
analysis may be necessary to address particular impacts or mitigation/compensation 
arrangements with affected fisheries.  
 
It is vital that all costs and benefits of available alternatives, including the no action alternative,  
are considered in a cost-benefit analysis.  Costs and benefits should include both quantifiable 
measures (to the fullest extent that these can be usefully estimated) and qualitative measures of 
costs and benefits that are difficult to quantify, but nevertheless essential to consider (including 
potential economic, environmental, public health and safety, distributive impacts, equity, etc.). 
   
Because coastal and fishing communities often have large minority and low-income populations, 
we anticipate Environmental Justice concerns will be included as required under Executive Order 
12898 (E.O. 12898, 59 FR 7629; February 16, 1994) Federal Actions to Address Environmental 
Justice in Minority Populations and Low-Income Populations.  This E.O. requires that “each 
Federal agency shall make achieving environmental justice part of its mission by identifying and 
addressing, as appropriate, disproportionately high and adverse human health or environmental 
effects of its programs, policies, and activities on minority populations and low-income 
populations in the United States and its territories…” and take into account E.O. 13985 (86 FR 
7009; January 20, 2021) On Advancing Racial Equity and Support for Underserved 
Communities Through the Federal Government.  In addition, for coastal communities that 
include tribal nations who value the sea and fish to sustain Native American life, projects should 
also consider E.O. 13175 (65 FR 67249; November 6, 2000), which requires federal agencies to 
establish regular and meaningful consultation and collaboration with tribal officials where tribal 
implications may arise.  
 

https://www.fisheries.noaa.gov/resource/data/socioeconomic-impacts-atlantic-offshore-wind-development?utm_medium=email&utm_source=govdelivery
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Mitigation 
NEPA requires consideration of potential mitigation from adverse impacts resulting from the 
construction and operation of the wind energy facility and associated cable installation.  The EIS 
must clearly identify what mitigation measures are included as part of the proposed action and 
thus evaluated in the analysis, which measures are proposed as required, and measures that are 
optional and could be implemented by the developer to potentially reduce impacts.  The 
document should provide information on how mitigation measures are considered in the context 
of the definition of effects levels (e.g. negligible, minor, moderate, major), and how mitigation 
would offset those levels of effect.  An analysis of the effectiveness of any proposed mitigation 
should also be evaluated in the NEPA document.  Measures to avoid and minimize impacts such 
as speed restrictions for project vessels, soft start procedures, noise dampening technologies, 
construction timing, anchoring plans, or micro-siting should be discussed in detail, including 
what resources would benefit from such mitigative measures and how/when such benefits (or 
impact reductions) would occur.  The EIS should analyze temporary effects and anticipated 
recovery times for marine resources within the impacts analysis.   
 
While the project should be planned and developed to avoid and minimize adverse effects to 
marine resources and existing uses (fishing and NOAA Fisheries survey operations) to the 
greatest extent practicable, compensatory mitigation should be proposed to offset unavoidable 
permanent and temporary impacts.  Compensatory mitigation for social and economic losses and 
ecological losses should be discussed in the EIS, including.  This includes any loss of fisheries 
revenue resulting from the construction and operation of the project, along with any measures to 
compensate for such losses.  Details of compensation plans describing qualifying factors, time 
constraints, allowed claim frequency, etc. should also be included when possible, particularly if 
used as mitigation measures to reduce economic impacts from access loss/restriction, effort 
displacement, or gear damage/loss.  Finally, mitigation necessary to offset negative impacts to 
longstanding marine survey operations (e.g., loss of access to project areas, changes to sampling 
design, habitat alterations, and reduced sampling due to increased transit time) must also be 
considered and evaluated in the document. 
 
Cumulative Effects 
The EIS should include a complete analysis of the cumulative impacts of the project.  This 
analysis should describe the effects of the proposed project, which in combination with any past, 
present, and reasonably foreseeable future actions, may result in cumulative impacts on the 
ecosystem and human environment.  This analysis should include a broad view of all reasonably 
foreseeable activities, including but not limited to, energy infrastructure (including future wind 
energy projects), sand mining, aquaculture, vessel activity, fisheries management actions, 
disposal sites, and other development projects.  Consistent with efforts to evaluate the 
cumulative effects for both the Vineyard Wind and South Fork Wind projects, offshore wind 
development projects that have been approved and those in the leasing or site assessment phase 
should also be evaluated.  Specifically, the cumulative effects analysis should consider all 16 
COPs BOEM recently announced it plans to process by 2025.  We encourage BOEM to use the 
final cumulative impact analysis from the Vineyard Wind and South Fork Wind projects to 
inform discussions of cumulative effects on marine resources from other offshore wind 
development projects for this EIS.  Although BOEM has not conducted lease auctions for the 
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New York Bight, consideration of the impacts from potential projects in the New York Bight 
Wind Energy Areas may be warranted, particularly if the lease areas are defined and auctions 
completed before the EIS for this project has been finalized.   
 
The EIS should evaluate cumulative impacts of project construction, operation and 
decommissioning.  Consideration of impacts from multiple projects is particularly important for 
migrating species, such as marine mammals, sea turtles, fish, and invertebrates that may use or 
transit multiple proposed project areas.  The potential cumulative impacts on the migration and 
movements of these species resulting from changes to benthic and pelagic habitats and potential 
food sources due to the presence of multiple projects should be evaluated in the cumulative 
effects analysis, including potential effects on the Mid-Atlantic cold pool from cumulative 
project development in this region. 
 
Assessment of Hydrodynamics and Oceanographic Conditions 
An assessment of the potential impacts of the Ocean Wind project-specific (turbine level) and the 
full build-out/cumulative offshore wind scenario on hydrodynamics and oceanographic and 
atmospheric conditions will help evaluate impacts on species distribution and the effects to the 
Mid-Atlantic cold pool.  Offshore habitat for a host of commercial and prey species is defined by 
the formation and breakdown of the cold pool and the water column stratification associated with 
this physical oceanographic feature.  The potential impact of offshore wind development is not 
well known, but large scale energy extraction from wind farms and the physical presence of wind 
turbine foundations could have a significant impact on stratification in this region and therefore 
the ecology, habitat, and prey distribution of a number of protected species and federally 
managed fish species.  We recognize there is uncertainty regarding the scope and scale of 
impacts that may result from the introduction of new structures into the offshore environment 
and related energy extraction from the wind turbines; however, it is critical that this issue is 
thoroughly addressed and that the EIS considers the best available scientific information to 
support any conclusions regarding these impacts.  In particular, the EIS should contain a robust 
assessment of the potential effects of both the Ocean Wind project and the full build-out scenario 
on prey resources for North Atlantic right whales and other species.  Potential impacts to 
plankton distribution should be clearly discussed as their distribution, aggregation, and possible 
abundance may shift, and this could have a significant impact on North Atlantic right whales, 
among other large whales and plenty of planktivorous pelagic fish, as zooplankton are the 
primary source of prey for many higher trophic level organisms.  In addition, consideration of 
impacts to species recruitment and larval distribution due to changes to ocean stratification and 
circulatory patterns resulting from the development of wind projects should be discussed in this 
section.  
 
Assessment of Overlapping Activities 
The EIS should evaluate, in detail, the cumulative impacts on protected species and fisheries 
resources associated with overlapping construction activity of adjacent projects, including 
elevated noise levels, displaced fishing effort, cable routing and burial, and changes in species 
abundance, among other impacts.  Specific information related to the timing of the construction 
activity and the expected number of proposed construction seasons is important, particularly for 
evaluating cumulative impacts to marine mammals, sea turtles, and spawning activity of fish and 
invertebrates.  Vessel strikes are a documented threat to a number of protected species including 
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Atlantic sturgeon, sea turtles, and large whales, including critically endangered North Atlantic 
right whales.  The EIS should evaluate, in detail, the cumulative effects of increased vessel 
traffic during all phases of the project.  In addition, an assessment of cumulative impacts of 
existing and proposed transmission cables should also be considered.  Based on the proposed 
wind development projects in this region, there is the potential for substantial additive impacts 
associated with the number of required cables.  As part of the cumulative effects analysis, 
measures to minimize the additive impacts should be considered, including the evaluation of 
designated cable routes and coordination and consolidation with adjacent projects to minimize 
cumulative impacts. 
 
Assessment of Regional Fishery Impacts 
The EIS should evaluate the cumulative impacts of multiple projects on fishing operations, such 
as changes to time and area fished, gear type used, fisheries targeted, and landing ports.  Some 
fishing vessels operate in multiple areas that may be subject to wind project development, while 
others may be displaced from one project area and fish in different areas outside the project 
areas.  Therefore, it is important to evaluate how all existing and potential future wind projects 
could affect overall fishing operations due to effort displacement, shifts from one fishery to 
another, changes to gear usage and frequency, changes to fishery distribution and abundance, and 
increased fishing effort due to fishing in less productive areas.  The EIS should consider the 
socio-economic impacts on fishing communities that cannot relocate fishing activity due to 
cultural norms (fishing grounds claimed or used by others), cost limitations (too expensive to 
travel greater distances to other fishing areas), and other relevant limiting factors.  Shifts in 
fishing behavior, including location and timing, may result in cumulative impacts to habitat as 
well as target and bycatch species (both fish and protected species) that have not been previously 
analyzed in fishery management actions.  Accordingly, the analysis should also consider 
cumulative impacts of this project in the context of existing fisheries management measures.  As 
noted above, the number, layout, and spacing of WTGs in relation to adjacent projects should 
also be considered in detail and modifications should be made to minimize cumulative impacts 
of adjacent projects on fishing operations and vessel transit.  This is particularly relevant in the 
absence of an agreement for uniform WTG orientation and spacing with the Atlantic Shores 
project to the north of Ocean Wind.   
 
Project-specific Monitoring Programs and Regional Surveys 
Given the extent of potential offshore wind development on the outer continental shelf and in 
this region in particular, the cumulative effects analysis will be a critical component of the EIS.  
The establishment of a regional monitoring program will be important to help understand 
potential impacts of wind energy projects and identify potential mitigation measures for any 
future projects.  As BOEM is aware, we have been working with state agencies, developers, and 
research institutions through the Responsible Offshore Science Alliance to develop a regional 
scientific research and monitoring framework, including project-specific monitoring plan/study 
guidance to better identify and understand cumulative impacts and interactions between marine 
resources, fisheries, and offshore wind energy.  Similarly, we are engaged in the development of 
the Regional Wildlife Science Entity in an effort to address regional science and monitoring 
around impacts to wildlife and protected species.  It is imperative that project-specific 
monitoring efforts are compatible with and can be integrated into existing regional monitoring 
programs throughout the outer continental shelf.  We encourage BOEM to consider requiring 
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monitoring at all scales and take an ecosystem-based approach to assessing monitoring needs of 
fisheries, habitat, and protected species.  This will be important to not only assess the cumulative 
impacts of project development, but also to help inform any future development.   
 
Endangered Species Act 
The following listed species may be found in the Ocean Wind lease area: Endangered North 
Atlantic right (Eubalaena glacialis), fin (Balaenoptera physalus), sei (Balaenoptera borealis), 
and sperm (Physeter macrocephalus) whales; endangered Kemp’s ridley (Lepidochelys kempii) 
and leatherback (Dermochelys coriacea) sea turtles; threatened North Atlantic distinct population 
segment (DPS) of green (Chelonia mydas) sea turtles and Northwest Atlantic DPS of loggerhead 
(Caretta caretta) sea turtles; and five DPSs of Atlantic sturgeon (Acipenser oxyrinchus 
oxyrinchus).  Sea turtles are present in the project area seasonally, with occurrence largely 
limited to May - November.  Additionally, oceanic whitetip shark (Carcharhinus longimanus) 
and giant manta ray (Manta birostris) may occasionally occur in the more offshore portions of 
the project area.  More information on these species is available on our regional ESA information 
site.  North Atlantic right whale sightings are available at our NOAA Right Whale Sightings 
Map page.  Please note, we anticipate that the new population estimate for North Atlantic right 
whales will be significantly lower than the 2019 estimate.  Additionally, we would like to alert 
you that the 2020 draft marine mammal Stock Assessment Reports are available, and we aim to 
publish the final drafts in May 2021.  Additionally, a tech memo containing the new North 
Atlantic right whale population number will be available in a similar timeframe.  There is no 
designated critical habitat that overlaps with the lease area.  We do not have sufficient 
information on the project to determine if any vessel transit routes would overlap with any 
designated critical habitat.  Depending on vessel traffic routes, additional ESA species may occur 
in the project area.  Please see Attachment 1 to this letter for a list of recommended scientific 
references for consideration related to the presence of ESA-listed species in or near the lease 
area.     
 
ESA Section 7 Consultation 
Under section 7(a)(2) of the ESA, each Federal agency is required to ensure that any action they 
authorize, fund, or carry out is not likely to jeopardize the continued existence of any endangered 
or threatened species.  Because the activities that are reasonably certain to occur following the 
proposed approval of the Ocean Wind COP (including surveys, construction, operation, and 
decommissioning) may affect ESA-listed species and/or designated critical habitat, section 7 
consultation is required.  It is our understanding BOEM will be the lead Federal agency for this 
consultation, and that BOEM will coordinate with any other Federal agencies that may be issuing 
permits or authorizations for this project, as necessary, so that we can carry out one consultation 
that considers the effects of all relevant Federal actions (e.g., issuance of permits by the U.S. 
Army Corps of Engineers and/or the U.S. Environmental Protection Agency and issuance of any 
MMPA take authorization by NOAA Fisheries) regarding any wind energy facility proposed in 
the lease area. 
 
Considerations for the EIS 
We expect that any environmental documentation regarding a proposed wind facility in the lease 
area will fully examine all potential impacts to our listed species, the ecosystems on which they 
depend, and any designated critical habitat within the action area.  We have developed a 

https://www.greateratlantic.fisheries.noaa.gov/protected/section7/listing/index.html
https://www.greateratlantic.fisheries.noaa.gov/protected/section7/listing/index.html
https://apps-nefsc.fisheries.noaa.gov/psb/surveys/MapperiframeWithText.html
https://apps-nefsc.fisheries.noaa.gov/psb/surveys/MapperiframeWithText.html
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessment-reports
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checklist (ESA Information Needs document) to identify information needs for considering 
effects of wind projects on ESA-listed species and critical habitats and encourage you to use that 
as you develop the EIS.  We also strongly urge you to carefully consider the information we have 
provided for the Vineyard Wind and South Fork NEPA documents and to incorporate that into 
this EIS as appropriate.   
 
The construction and operation of a wind energy facility and installation of subsea electrical 
cables have the potential to impact listed species and the ecosystems on which they depend.  
Potential effects of offshore wind energy development on listed species that should be 
considered by BOEM when making any determinations about construction and operation in the 
Ocean Wind project area include:   

● Potential for an increased risk of vessel strike due to increases in vessel traffic and/or 
shifts in vessel traffic patterns due to the placement of structures; 

● Impacts of elevated noise during any geophysical and geotechnical surveys, pile driving, 
wind turbine operations, and other activities;  

● Any activities which may displace species from preferred habitats, alter movements or 
feeding behaviors, increase stress and/or result in temporary or permanent injury or 
mortality;  

● Disruption of benthic habitats during construction and conversion of habitat types that 
may affect the use of the area, alter prey assemblages or result in the displacement of 
individuals;  

● Impacts to water quality through sediment disturbance or pollutant discharge; project 
lighting as a potential attractant;  

● Effects from electromagnetic fields and heat from inter-array and export cable to listed 
species and their prey (i.e. ability to forage, attraction, etc.); and  

● Potential changes to pelagic habitat resulting from the presence of wind turbines.   
 
The EIS should also consider how any proposed wind farm may displace or alter fishing or 
existing vessel activity that may change the risk to protected species from interactions with 
fisheries or vessels either within or outside the lease area, including potential risks of interactions 
with recreational fishing activity around foundations and entanglement in marine debris that may 
become ensnared on the foundations.  Additionally, the EIS should consider effects of any 
surveys that may occur following potential COP approval that may affect listed species (e.g., 
gillnet or trawl surveys to characterize fisheries resources), as well as any pre- or post-
construction monitoring that may affect listed species.  For further information on effects to 
consider, please refer to the ESA Information Needs document.  
 
It is our understanding BOEM will develop a Biological Assessment (BA) to support BOEM’s 
eventual request for ESA section 7 consultation.  While we understand that you intend to prepare 
the BA as a stand-alone document (i.e., you are not planning for the EIS to serve as the BA), we 
anticipate and expect that the BA will be an appendix to the EIS.  We are not opposed to an 
approach whereby the EIS would serve as the BA, provided sufficient detail and analyses can be 
included.  We understand the BA and the NEPA document are likely to evaluate effects of 
activities consistent with a design envelope and are likely to take a “maximum impact scenario” 
approach to assessing impacts to listed species that may occur.  We encourage early coordination 
with us to determine which impact-producing factors should be analyzed based on a “worst case” 
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or “maximum impact” scenario and which parts of the design envelope would need to be 
narrowed to carry out a reasonable analysis that would support your request for section 7 
consultation.  
 
Through the EIS, BOEM should consider requiring the development of minimization and 
monitoring measures that minimize the risk of exposure to potentially harassing or injurious 
levels of noise to marine mammals, sea turtles, and Atlantic sturgeon.  Mitigation measures 
should be required during pile driving that will act to reduce the intensity and extent of 
underwater noise and avoid exposure of listed species to noise that could result in injury or 
behavioral disturbance.  The use of protected species observers to establish and monitor 
clearance zones prior to pile driving is essential and project scheduling should take into account 
the need for adequate visibility during the pre-pile driving clearance period, as well as for the 
duration of pile driving activities.  Real-time and archival passive acoustic monitoring should 
also be used as a secondary detection/monitoring system during construction, to increase 
situational awareness in vessel corridors and around the project area, and to monitor the 
distribution of marine mammals in the lease area during construction and operations.  We 
encourage BOEM to work with Ocean Wind to develop a project schedule that minimizes 
potential impacts to North Atlantic right whales.  Specifically, BOEM should consider time of 
year restrictions for pile driving that would avoid pile driving during the months when the 
density of North Atlantic right whales is highest in the lease area and the development of robust 
measures for other times of year that would minimize the exposure of right whales to noise that 
could result in behavioral disturbance.  Marine mammal responses to sound can be highly 
variable, depending on the individual hearing sensitivity of the animal, the behavioral or 
motivational state at the time of exposure, past exposure to the noise which may have caused 
habituation or sensitization, demographic factors, habitat characteristics, environmental factors 
that affect sound transmission, and non-acoustic characteristics of the sound source, such as 
whether it is stationary or moving (NRC 2003).  While BOEM and Ocean Wind will need to 
consider effects to all listed species, given the imperiled status of North Atlantic right whales, 
implementing measures to ensure that no right whales are injured or killed as a result of the 
Ocean Wind project is critical.   
 
Mitigation measures should also be included that minimize the risk of vessel strike for whales, 
sea turtles, and Atlantic sturgeon, including consideration of vessel speed restrictions regardless 
of vessel size and robust measures to monitor vessel transit routes for North Atlantic right 
whales.  Recent events and new information (see, https://doi.org/10.1111/mms.12745) 
demonstrate that large whales are susceptible to lethal vessel strikes from vessels of all sizes.  
Any surveys or monitoring that are carried out related to the project (e.g., gillnet or trap surveys 
to document fisheries resources) must carefully consider the effects to North Atlantic right 
whales and other ESA-listed species, and mitigation measures should be considered to eliminate 
the potential for entanglement of whales and to minimize risk to sea turtles and Atlantic sturgeon 
during such activities.   
 
Marine Mammal Protection Act 
Section 101(a) of the MMPA (16 U.S.C. 1361) prohibits persons or vessels subject to the 
jurisdiction of the United States from taking any marine mammal in waters or on lands under the 
jurisdiction of the United States or on the high seas (16 U.S.C. 1372(a)(1), (a)(2)).  Sections 

https://doi.org/10.1111/mms.12745
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101(a)(5)(A) and (D) of the MMPA provide exceptions to the prohibition on take, which give us 
the authority to authorize the incidental but not intentional take of small numbers of marine 
mammals, provided certain findings are made and statutory and regulatory procedures are met.  
Incidental Take Authorizations (ITAs) may be issued as either (1) regulations and associated 
Letters of Authorization (LOA) or (2) an Incidental Harassment Authorization (IHA).  LOAs 
may be issued for up to a maximum period of five years; IHAs may be issued for a maximum 
period of one year.  We also promulgated regulations to implement the provisions of the MMPA 
governing the taking and importing of marine mammals (50 Code of Federal Regulations (CFR) 
part 216) and published application instructions that prescribe the procedures necessary to apply 
for an ITA.  U.S. citizens seeking to obtain authorization for the incidental take of marine 
mammals under NOAA Fisheries’ jurisdiction must comply with these regulations and 
application instructions in addition to the provisions of the MMPA.  
 
Information about the MMPA and 50 CFR part 216 is available on our website at 
https://www.fisheries.noaa.gov/topic/laws-policies#marine-mammal-protection-act.  Information 
on the application process is available at https://www.fisheries.noaa.gov/node/23111 and the 
application along with detailed instructions is available at 
https://www.fisheries.noaa.gov/national/marine-mammal-protection/apply-incidental-take-
authorization.  
  
Because activities associated with the construction of Ocean Wind have the potential to result in 
the harassment3 of marine mammals, we anticipate that a request for an ITA pursuant to section 
101(a)(5) of the MMPA may be submitted to us by the project proponent.  NOAA Fisheries’ 
proposal to issue an ITA that would allow for the taking of marine mammals, consistent with 
provisions under the MMPA and incidental to an applicant’s lawful activities, is a major federal 
action under 40 CFR 1508.1(q)4, requiring NEPA review.  Rather than prepare a separate NEPA 
document, NOAA Fisheries, consistent with the CEQ regulations at 40 CFR 1506.3, intends to 
adopt BOEM’s Final EIS to support its decision to grant or deny Ocean Wind LLC’s request for 
an ITA pursuant to section 101(a)(5)(A) or (D) of the MMPA.  When we serve as a cooperating 
agency and we are adopting another agency’s EIS, we ensure all resources under our jurisdiction 
by law and over which we have special expertise are properly described and the effects 
sufficiently evaluated, documented, and considered by the lead agency EIS.  Of particular 
importance is that the Draft and Final EIS address comments and edits NOAA Fisheries provides 
in developing the documents.  As a cooperating agency per 40 CFR 1501.8, we must determine 
that the Final EIS properly addresses our comments and input in order for NOAA Fisheries to 
determine the EIS is suitable for adoption per 40 CFR 1506.3 and NOAA’s NEPA procedures5.  
                                                 
3 Harassment, (as defined in the MMPA for non-military readiness activities (Section 3(18)(A)), is any act of 
pursuit, torment, or annoyance that has the potential to injure a marine mammal or marine mammal stock in the wild 
(Level A harassment) or any act of pursuit, torment, or annoyance that has the potential to disturb a marine mammal 
or marine mammal stock in the wild by causing disruption of behavioral patterns (Level B harassment). Disruption 
of behavioral patterns includes, but is not limited to, migration, breathing, nursing, breeding, feeding or sheltering. 
4 All references to the Council on Environmental Quality NEPA regulations included in this letter apply to the 2020 
regulations effective September 14, 2020. 
5 NOAA Administrative Order (NAO) 216-6A “Compliance with the National Environmental Policy Act, Executive 
Orders 12114, Environmental Effects Abroad of Major Federal Actions; 11988 and EO 13690, Floodplain 
Management; and 11990, Protection of Wetlands” issued April 22, 2016 and the Companion Manual for NAO 216-
6A “Policy and Procedures for Implementing the National Environmental Policy Act and Related Authorities” 

https://www.fisheries.noaa.gov/topic/laws-policies#marine-mammal-protection-act
https://www.fisheries.noaa.gov/topic/laws-policies#marine-mammal-protection-act
https://www.fisheries.noaa.gov/topic/laws-policies#marine-mammal-protection-act
https://www.fisheries.noaa.gov/node/23111
https://www.fisheries.noaa.gov/node/23111
https://www.fisheries.noaa.gov/national/marine-mammal-protection/apply-incidental-take-authorization
https://www.fisheries.noaa.gov/national/marine-mammal-protection/apply-incidental-take-authorization
https://www.fisheries.noaa.gov/national/marine-mammal-protection/apply-incidental-take-authorization
https://www.fisheries.noaa.gov/national/marine-mammal-protection/apply-incidental-take-authorization
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A summary of NOAA’s adoption requirements is below, and the procedures are available at 
https://www.nepa.noaa.gov/docs/NOAA-NAO-216-6A-Companion-Manual-01132017.pdf. 
  
We may adopt all or portions (e.g., specific analyses, appendices, or specific sections) of the 
NEPA document prepared by another federal agency, regardless of cooperating agency status, if 
the action addressed in the adopted document (or portion) is substantially the same as that being 
considered or proposed by NOAA, and NOAA determines the document (or portion) satisfies 40 
CFR 1506.3.  Subsequently, we must determine BOEM’s EIS addresses the following to be 
considered adequate for adoption for the issuance of ITAs:   

● The other agency EIS (or portion thereof) fully covers the scope of our proposed action 
and alternatives and environmental impacts; 

● An adequate evaluation of the direct, indirect, and cumulative impacts on marine 
mammals and the marine environment, including species listed under the ESA; 

● An adequate discussion of the MMPA authorization process necessary to support 
implementation of the action; 

● A reasonable range and evaluation of alternatives to the proposed action, including a no 
action alternative and alternatives to mitigate adverse effects to marine mammals, 
including species listed under the ESA; 

● There is a thorough description of the affected environment including the status of all 
marine mammals species likely to be affected; 

● There is a thorough description of the environmental impacts of the proposed action and 
alternatives, including direct, indirect, and cumulative impacts on marine mammals and 
projected estimate of incidental take; 

● Identification and evaluation of reasonable mitigation measures to avoid or minimize 
adverse impacts to marine mammals, including species listed under the ESA; and   

● The listing of agencies consulted. 
 

As part of our review, we must also determine if your EIS meets the requirements of 40 CFR 
Part 1500-1508, specifically basic requirements for an EIS as described in 40 CFR 1506.3.  
Therefore, the EIS must contain an adequate evaluation of the impacts on all marine mammals 
that may be present in the project area.  In order to take a requisite “hard look” at environmental 
impacts, the analysis should consider the affected environment and degree of impact on each 
resource which involves an evaluation of direct and indirect effects, as well cumulative effects; 
the duration of the impact; whether it is beneficial or adverse and the geographic scale in which 
the action is occurring (e.g., local, regional).  Specifically, the EIS must include an analysis of 
the impacts of elevated underwater noise on marine mammals resulting from pile driving, site 
characterization surveys, and other project-related activities; the risk of vessel strike due to 
increases in vessel traffic and/or changes in vessel traffic patterns; any activities that may 
increase the risk of entanglement; any activities that may result in the displacement of 
individuals or changes to migratory behavior; any activities that may result in altered prey 
assemblages or changes in feeding behavior; and any other activities that may result in 
harassment, injury or mortality to marine mammals. 
 
Magnuson-Stevens Fishery Conservation and Management Act 
As currently described in the NOI, this facility (inclusive of the wind farm area, offshore and 
                                                 
issued January 13, 2017. 

https://www.nepa.noaa.gov/docs/NOAA-NAO-216-6A-Companion-Manual-01132017.pdf
https://www.nepa.noaa.gov/docs/NOAA-NAO-216-6A-Companion-Manual-01132017.pdf
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inshore export cables and corridors, and shoreside landing points) will be constructed, operated, 
and maintained in areas designated Essential Fish Habitat (EFH) for various life stages of nearly 
every species managed by the New England Fishery Management Council (NEFMC), Mid-
Atlantic Fishery Management Council (MAFMC), and NOAA Fisheries.  The area is also 
designated EFH for species managed by the South Atlantic Fishery Management Council 
(SAFMC).  Species for which EFH has been designated in the project area include, but are not 
limited to, bluefish (Pomatomus saltatrix), black sea bass (Centropristis striata), scup 
(Stenotomus chrysops), summer flounder (Paralichthys dentatus), windowpane flounder 
(Scophthalmus aquosus), winter flounder (Pseudopleuronectes americanus), yellowtail flounder 
(Limanda ferruginea), winter skate (Leucoraja ocellata), Atlantic sea scallop (Placopecten 
magellanicus), and Atlantic surfclam (Spisula solidissima).  The proposed project area is also 
designated EFH for several Atlantic highly migratory species (tuna, swordfish, billfish, small and 
large coastal sharks, and pelagic sharks) including, but not limited to, Atlantic angel shark 
(Squatina dumeril), blue shark (Prionace glauca), bluefin tuna (Thunnus thynnus) sandbar shark 
(Carcharhinus plumbeus) and sand tiger shark (Carcharias taurus).  The sand tiger shark has 
been listed as a Species of Concern by NOAA.  The project area is also designated as EFH for 
Spanish mackerel (Scomberomorus maculatus) and king mackerel (Scomberomorus cavalla).  
 
The most up-to-date EFH and Habitat Areas of Particular Concern (HAPC) designations should 
be used in BOEM’s evaluation of impacts to EFH.  HAPCs are a subset of EFH that are either 
rare, particularly susceptible to human-induced degradation, especially important ecologically, or 
located in an environmentally stressed area.  EFH and HAPC for species managed by the 
NEFMC have been modified under the Omnibus Amendment which was approved and 
implemented in 2018.  The EFH mapper can be used to query, view, and download spatial data 
for the species managed by the New England, Mid-Atlantic, and South Atlantic Councils and for 
Highly Migratory Species.  The EFH mapper can be accessed from our habitat website at 
https://www.habitat.noaa.gov/protection/efh/efhmapper/.  BOEM should also be aware that the 
Final Amendment 10 to the 2006 Consolidated Atlantic Highly Migratory Species (HMS) 
Fishery Management Plan (FMP) went into effect on September 1, 2017.  This amendment 
contains several changes to the EFH designations for sharks and other highly migratory species.  
More information can be found on our website at https://www.fisheries.noaa.gov/topic/atlantic-
highly-migratory-species.  
 
EFH Consultation 
The MSA requires federal agencies to consult with the Secretary of Commerce, through NOAA 
Fisheries, with respect to “any action authorized, funded, or undertaken, or proposed to be 
authorized, funded, or undertaken, by such agency that may adversely affect any essential fish 
habitat (EFH) identified under this Act,” 16 U.S.C. § 1855(b)(2).  This process is guided by the 
requirements of our EFH regulation at 50 CFR 600.905.  Pursuant to the MSA, each FMP must 
identify and describe EFH for the managed fishery, and the statute defines EFH as “those waters 
and substrates necessary to fish for spawning, breeding, feeding or growth to maturity” 16 
U.S.C. § 1853(a)(7) and § 1802(10).  NOAA’s regulations further define EFH adding, “waters” 
include aquatic areas and their associated physical, chemical, and biological properties that are 
used by fish and may include aquatic areas historically used by fish where appropriate; 
“substrate” includes sediment, hard bottom, structures underlying the waters, and associated 
biological communities; “necessary” means the habitat required to support a sustainable fishery 

https://www.habitat.noaa.gov/protection/efh/efhmapper/
https://www.habitat.noaa.gov/protection/efh/efhmapper/
https://www.habitat.noaa.gov/protection/efh/efhmapper/
https://www.fisheries.noaa.gov/action/amendment-10-2006-consolidated-hms-fishery-management-plan-essential-fish-habitat
https://www.fisheries.noaa.gov/action/amendment-10-2006-consolidated-hms-fishery-management-plan-essential-fish-habitat
https://www.fisheries.noaa.gov/topic/atlantic-highly-migratory-species
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and the managed species' contribution to a healthy ecosystem; and “spawning, breeding, feeding, 
or growth to maturity” covers a species' full life cycle.  
 
The EFH final rule published in the Federal Register on January 17, 2002, defines an adverse 
effect as:  “any impact which reduces the quality and/or quantity of EFH.”  The rule further 
states that: 
 

An adverse effect may include direct or indirect physical, chemical, or biological 
alterations of the waters or substrate and loss of, or injury to, benthic organisms, 
prey species and their habitat and other ecosystems components, if such 
modifications reduce the quality and/or quantity of EFH.  Adverse effects to EFH 
may result from action occurring within EFH or outside EFH and may include 
site-specific or habitat-wide impacts, including individual, cumulative, or 
synergistic consequences of actions. 
 

As stated above, adverse impacts to EFH may result from actions occurring within or outside of 
areas designated as EFH.  In addition, the EFH final rule also states that the loss of prey may be 
an adverse effect on EFH and managed species.  As a result, actions that reduce the availability 
of prey species, either through direct harm or capture, or through adverse impacts to the prey 
species' habitat may also be considered adverse effects on EFH.  The EFH regulations state that 
for any Federal action that may adversely affect EFH, Federal agencies must provide NOAA 
Fisheries with a written assessment of the effects of that action on EFH (50 CFR 600.920(e)).  
This EFH Assessment should include analyses of all potential impacts, including temporary and 
permanent and direct and indirect individual, cumulative, and synergistic impacts of the 
proposed project.  
 
The EFH assessment must contain the following mandatory elements:  (i) a description of the 
action, (ii) an analysis of the potential adverse effects of the action on EFH and the managed 
species, (iii) the federal agency’s conclusions regarding the effects of the action on EFH, and (iv) 
proposed mitigation, if applicable (50 CFR 600.920(e)(3)).  Due to the potential for substantial 
adverse effects to EFH from the proposed project, an expanded EFH consultation as described in 
50 CFR 600.920(f) is necessary for this project.  As part of the expanded EFH consultation, the 
EFH Assessment for the proposed project, the assessment should also contain additional 
information, including:  (i) the results of an on-site inspection to evaluate the habitat and the site 
specific effects of the project, (ii) the views of recognized experts on the habitat or species that 
may be affected, (iii) a review of pertinent literature and related information, (iv) an analysis of 
alternatives to the action, and (v) other relevant information.   
 
The EFH expanded consultation process allows the maximum opportunity for NOAA Fisheries 
and the Federal action agency - in this case, BOEM - to work together to review the action's 
impacts on EFH and federally managed species, and for NOAA Fisheries to develop EFH 
conservation recommendations (EFH CRs).  Although the EFH consultation is a separate review 
mandated pursuant to the MSA, our EFH regulations encourage the consolidation of the EFH 
consultation with other interagency consultation, coordination, and environmental review 
procedures required by other statutes, such as NEPA, where appropriate.  Because the 
information contained within the EIS is needed to support a complete EFH Assessment, we 
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request BOEM use the NEPA document as the vehicle within which to present the EFH 
assessment.  The EFH Assessment should be included within a separate section or appendix of 
the document and be clearly identified as an EFH assessment. 
 
Considerations for the EFH Assessment 
The expanded EFH Assessment and the assessment should include full delineation, enumeration, 
and characterization of all habitat types in the project area including the lease areas, cable 
corridors and landing sites.  Particular attention should be paid to HAPCs, sensitive life stages of 
species, ecologically sensitive habitats, and difficult-to-replace habitats such as SAV, natural 
hard bottom substrates with epifauna (including corals), and shellfish habitat and reefs.  
However, the habitat mapping data should also be shared directly with us in usable GIS format 
for review, apart from the body of the EFH Assessment and maps and figures contained therein.  
To aid BOEM and project applicants in the development of comprehensive and complete EFH 
Assessments, we have published our Recommendations for Mapping Fish Habitat, dated March 
2021.  This document is an updated version, which was previously submitted to BOEM on May 
27, 2020.  To further streamline the consultation process, we have also shared a technical 
assistance document with BOEM in January of 2021, titled Essential Fish Habitat (EFH) 
Information Needs for Offshore Wind Energy Projects in the Atlantic which provides a checklist 
of information that should be incorporated into the EFH Assessment.  
  
As stated in our habitat mapping recommendations, EFH checklist, and through regular 
communication with BOEM, early coordination in the consultation process, particularly for 
projects at the size and scale of offshore wind development, is essential.  We are concerned about 
the lack of early coordination and communication for the Ocean Wind project, particularly the 
lack of coordination on habitat mapping and data collection.  As we have previously discussed, 
early coordination on proposed habitat mapping procedures, including:  1) data collection 
(sampling design, sites, replication, and sampling methodology); 2) data processing and 
interpretation; and 3) the development of maps that accurately characterize and delineate fish 
habitat, benefits all parties and will help avoid unnecessary delays in project development and 
consultations.  It is critical that the data being collected can be used to accurately characterize 
and delineate fish habitat within the lease area and cable corridors to ensure we can differentiate 
areas of sensitive and complex habitats and provide appropriate conservation recommendations.  
Adjustments to early survey plans based on our input will likely result in significantly better 
habitat data, which will streamline project review.  Moving forward with habitat mapping efforts 
without appropriate coordination may result in the need for additional field seasons/sampling to 
collect and interpret additional data to accurately map fish habitat for consultation purposes.   
 
In the absence of accurate fish habitat data, we must take a conservative approach to our 
assessment of project impacts and development of conservation recommendations for the project.  
We recommend a habitat mapping-specific meeting be scheduled with us for the Ocean Wind 
Project as soon as practicable.  Additionally, we recommend all data related to habitat mapping 
(acoustic survey results, seafloor sampling data, GIS data, figures/maps, etc.) be shared with us 
as soon as practicable (once it is processed), so we can begin reviewing and providing 
comments, which will allow for more streamlined project review and consultation.  To further 
assist you in the development of a complete and sufficient EFH Assessment and to inform the 
Fish and Wildlife Coordination Act (FWCA) consultation, we plan to provide additional 

https://static1.squarespace.com/static/511cdc7fe4b00307a2628ac6/t/60637e9b0c5a2e0455ab49d5/1617133212147/March292021_NMFS_Habitat_Mapping_Recommendations.pdf


 

 20 
 

technical assistance in a separate letter.  
 
Fish and Wildlife Coordination Act 
The FWCA provides authority for our involvement in evaluating impacts to fish and wildlife 
from proposed federal actions that may affect waters of the United States.  The FWCA requires 
that wildlife conservation be given equal consideration to other features of water resource 
development programs through planning, development, maintenance and coordination of wildlife 
conservation and rehabilitation.  The Act does this by requiring federal action agencies to consult 
with us "with a view to the conservation of wildlife resources by preventing loss of and damage 
to such resources as well as providing for the development and improvement thereof in 
connection with such water-resource development" (16 USC 662.)  One of the reasons that 
Congress amended and strengthened the FWCA in 1958 was that it recognized that 
“[c]ommercial fish are of major importance to our nation[,]” and that federal permitting agencies 
needed general authority to require “in project construction and operation plans the needed 
measures for fish and wildlife conservation” S.Rep. 85-1981 (1958).  As a result, our FWCA 
recommendations must be given full consideration by federal action agencies.  BOEM’s 
consultation with us under the FWCA may occur concurrently with the EFH consultation under 
the MSA.   
 
Under the FWCA, our authority extends to numerous other aquatic resources in the area of the 
proposed project, including, but not limited to, the following species and their habitats:  
American lobster (Homarus americanus), striped bass (Morone saxatilis), American shad (Alosa 
sapidissima), alewife (Alosa pseudoharengus) and blueback herring (Alosa aestivalis) 
(collectively known as river herring), blue crab (Callinectes sapidus), Atlantic menhaden 
(Brevoortia tyrannus), Atlantic silversides (Menidia menidia), bay anchovies (Anchoa mitchilli), 
oyster (Crassostrea virginica), blue mussel (Mytilus edulis), horseshoe crab (Limulus 
polyphemus), tautog (Tautoga onitis), spot (Leiostomus xanthurus), weakfish (Cyanoscion 
regalis) and other assorted fish and invertebrates (e.g., Neomysis americana, Mysidopsis 
bigelowi).  NOAA jointly manages a number of these species through Interstate FMPs with the 
Atlantic States Marine Fisheries Commission.  A list of Commission species and plans can be 
found on their website at http://www.asmfc.org. 
 
We anticipate all of these species will be included in your impact assessments, both in the EFH 
Assessment and NEPA document.  We also expect the assessment to include impacts to the 
recreational and commercial fishing communities that rely on these species.  The behaviors and 
habitat needs of diadromous and estuary-dependent fishes (associated with cable route locations) 
may not be represented by a discussion solely of the surrounding marine fishes in the wind WTG 
area.  The discussion for FWCA species should be designed around an ecological guild model 
that uses locally important species to evaluate the project impacts to organisms or populations 
associated with the various trophic levels and life history strategies exhibited by FWCA species 
known to occupy the project area as residents or transients.  Focus should be on issues 
surrounding particular species, life history stages, or habitat components that would be most 
susceptible to the various potential project impacts. 
 
Fisheries Management Comments 
Species important to both commercial and recreational interests are found within the project area 

http://www.asmfc.org/
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and associated cable corridors.  The COP adequately identifies most species and fisheries that 
may be affected by the proposed operations.  As noted in our socioeconomic impact summary 
report for this project, Atlantic menhaden, surfclam, scallops, and channeled whelk are the 
primary commercial fisheries affected.  Because lobster vessels are only required to submit 
vessel trip reports (VTRs) if they are issued a Federal permit for another species (many are not), 
lobster and Jonah crab operations are not fully captured in available VTR data and are 
underrepresented in our socioeconomic impact summary report.  Similarly, information on 
highly migratory species catch are only partially captured in VTRs available from the Greater 
Atlantic Regional Fisheries Office and are instead found in VTRs available from our Southeast 
Regional Office and the large pelagic survey (available at this link).  We are developing 
summaries of party/charter recreational fishing operations similar to those created for 
commercial fishing vessels and will post them on our website once available and can distribute 
the data upon request.  However, private angler recreational catch data are not collected with 
sufficient area precision to determine the amount of catch inside a particular wind project area.  
Despite this limitation, the project area is likely to affect important regional recreational fisheries 
and a discussion of private angler catch should be included in the EIS.  Any requests for fishery 
data should be submitted to nmfs.gar.data.requests@noaa.gov.     
 
BOEM should utilize information from all available and appropriate sources to characterize 
fishing operations and evaluate the potential impacts of the proposed project on private anglers, 
commercial and party/charter fishing vessels, and associated communities.  As noted above, 
consideration of data across a broad time frame (10 years or more), including data from the most 
recent 2 years, is necessary to reflect both recent operations and annual fluctuations in fishing 
operations due to changing environmental conditions, market price, and management measures.  
As such, the COP and future EIS should include the most recent information available.  We rely 
on VTRs as the best source of area-based data for all federally-managed commercial and 
party/charter fisheries.  Both vessel monitoring system (VMS) and automatic identification 
system (AIS) data provide higher resolution spatial data, but such sources are not adequate to 
provide information on all commercial fisheries or fishing vessels.  In evaluating the use of 
existing data sources, please refer to the list of data limitations provided in our January 2021 
socioeconomic checklist.  When using such data to analyze the impacts of the proposed project, 
BOEM should recognize such limitations and tailor impact conclusions based on the data used.  
Care should be taken to put operations into the proper context in future analysis to avoid 
mischaracterizing fishing operations and potential impacts associated with the proposed project.   
 
Like many wind projects, it is important to recognize that fishing operations in any one area are 
not necessarily limited to vessels operating in adjacent ports.  Our summary reports indicate that 
vessels from Maryland, Massachusetts, Rhode Island, and Virginia operate in the project area 
along with vessels from New Jersey and New York.  While the COP provides information on 
some of these states and ports, not all are included.  For example, vessels from New Bedford, 
MA, operate in this area, but that port is not discussed in the description of affected ports.  
Operations and associated landings in all ports and states should be considered in future 
evaluations of this project as part of the EIS.   
 
A quantitative analysis of the potential biological, social and economic costs of the project to 
fishing industries and their communities must be included in the EIS.  As noted above, we have 

https://www.greateratlantic.fisheries.noaa.gov/ro/fso/reports/WIND/WIND_AREA_REPORTS/Ocean_Wind_1.html#most_impacted_species
https://www.greateratlantic.fisheries.noaa.gov/ro/fso/reports/WIND/WIND_AREA_REPORTS/Ocean_Wind_1.html#most_impacted_species
https://www.fisheries.noaa.gov/recreational-fishing-data/recreational-fishing-data-downloads
mailto:nmfs.gar.data.requests@noaa.gov
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provided a checklist outlining the elements we expect to be included in an analysis of the 
socioeconomic impacts of this project.  Our previously referenced socioeconomic impact 
summaries address nearly all of the elements on the checklist and can be used as the foundation 
of such an analysis.  The analysis should also address potential costs associated with reduced 
fishing revenues as a result of short or long-term effort displacement, impacts on catch rates, 
changes to species composition, potential impacts of construction activity on spawning success 
and future recruitment, and permanent or short-term changes to EFH during construction, 
operation, and decommissioning the project.  Opportunity costs such as revenue lost by fishing 
effort that is displaced into less productive areas, including vessels displaced out of the project 
area and those already fishing in an area into which displaced vessels move, and the potential for 
poor recruitment resulting from construction activities should be assessed.  This is a critical 
analysis, as even marginal changes in costs could be impactful for some fisheries.  Similarly, 
analysis of the affiliated non-market social impacts of such activities should be included in the 
EIS, including impacts to cultural norms, fishermen or fishing community social relationships, 
and health and well-being (see Fisheries Social Impact Assessment Guidance Document 
https://media.fisheries.noaa.gov/dam-migration/01-111-02.pdf and Practitioner's Handbook 
https://spo.nmfs.noaa.gov/sites/default/files/TM212_0.pdf).  Finally, the EIS should consider and 
discuss any mitigation measures contemplated to reduce any adverse impacts to fishing 
operations, particularly those due to loss of area access or gear damage/loss.      
 
Presence of structures is an impact producing factor relevant to commercial and recreational 
fishing that should be addressed in the EIS.  This factor is not listed in Section 2.3.4.2 of the 
current version of the COP.  The EIS should provide a detailed analysis of how the presence of 
project structures (e.g., WTGs, substations, and cables), including layout and spacing, would 
affect fishing gear operation, including the ability for vessels to maintain maneuverability and 
minimize risk of fouling gear with other gear or with such structures.  Specifications of all gear 
types operating in the project area should be compiled and incorporated into this analysis.  This 
analysis should consider both fishing vessels and survey vessels, including state and federal 
fisheries surveys. 
 
Effects and Impacts on Federal Fisheries Surveys & Stock Assessments 
As noted for other wind development projects, the Ocean Wind Project is anticipated to have 
major adverse impacts on NOAA Fisheries Northeast Fisheries Science Center scientific surveys, 
which will, in turn, result in adverse impacts on fishery participants and communities and on the 
American public who consume seafood.  This project would have direct impacts on the federal 
multi-species bottom trawl survey conducted on the FSV Henry Bigelow, the surfclam and ocean 
quahog clam dredge surveys conducted on chartered commercial fishing platforms, the 
integrated benthic/sea scallop habitat survey, ship and aerial-based marine mammal and sea 
turtle surveys, and the shelf-wide Ecosystem Monitoring Survey (Ecomon).  Based on standard 
operating practices conducted by the NOAA Office of Marine & Aviation Operations, wind 
WTG arrays would preclude safe navigation and safe and effective deployment of mobile survey 
gear on NOAA ships.  The impacts to our surveys from this project will be driven by four main 
mechanisms:  1) exclusion of NMFS sampling platforms from the wind development area, 2) 
impacts on the random-stratified statistical design that is the basis for data analysis and use in 
scientific assessments, advice, and analyses; 3) the alteration of benthic, pelagic, and airspace 
habitats in and around the wind energy development; and 4) potential reductions in sampling 

https://media.fisheries.noaa.gov/dam-migration/01-111-02.pdf
https://spo.nmfs.noaa.gov/sites/default/files/TM212_0.pdf
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outside wind areas caused by potential increased transit time by NOAA vessels.  Adverse effects 
on monitoring and assessment activities would directly impact the critical scientific information 
used for fisheries management and the recovery and conservation programs for protected 
species.  These impacts would result in increased uncertainty in the surveys’ measures of 
abundance, which could potentially lead to lower quotas for commercial and recreational 
fishermen and lower associated fishing revenue based on current fishery management council 
risk policies.  These impacts will occur over the lifetime of wind energy operations at the project 
area and in the region (to at least 2050).  
 
Given the anticipated development of offshore wind in our region, it is critical to expeditiously 
establish and implement a regional federal survey mitigation program to address this significant 
issue.  Such a survey mitigation program would include the following elements: 

1. Evaluation of survey designs; 
2. Identification and development of new survey approaches; 
3. Calibration of new survey approaches; 
4. Development of interim provisional survey indices; 
5. Integration of project-specific monitoring plans to address regional survey needs; and 
6. Development of new data collection, analysis, management, and dissemination systems. 

 
Information from project-specific mitigation plans will be critical inputs to the development and 
implementation of any future regional survey mitigation program.  As project monitoring plans 
are further considered and developed, these approaches should be standardized, meet existing 
survey protocols, and calibrated to and integrated with federal regional surveys until such time as 
a programmatic federal survey mitigation program is established.  Text provided in documents 
prepared for other projects with similar impacts can be used to inform the assessment of survey 
impacts for this project.  We encourage BOEM to work closely with us to ensure potential 
impacts to our survey operations and consequent effects to fisheries stock assessments, fishery 
management measures, and protected species conservation efforts are evaluated in the EIS for 
this and other projects, including any efforts to mitigate such impacts.   
 
Conclusion 
Thank you for the opportunity to provide comments during this important scoping process.  We 
will continue to support the Administration’s efforts to advance offshore renewable energy 
through our participation in the offshore wind development regulatory and planning processes.  
As we engage in these processes, we are committed to implementing our national strategic goals 
to maximize fishing opportunities while ensuring the sustainability of fisheries and fishing 
communities, and to recover and conserve protected species while supporting responsible fishing 
and resource development.  To the extent possible, we will continue working with you to provide 
the necessary expertise, advice, and scientific information to avoid areas of important fishing 
activity and sensitive habitats; minimize impacts to fisheries and protected species; and support 
the conservation and sustainable management of our marine trust resources.   
 
Moving forward, we have serious concerns that the high number of projects BOEM intends to 
initiate and potentially approve by the end of 2024 will make it very difficult for NOAA 
Fisheries to provide the detailed level of review and interagency cooperation we have provided 
to date given existing resources.  The extensive interagency coordination we have done with 
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BOEM to improve the NEPA documents for other wind projects will no longer be feasible, and 
we will be required to take a more limited cooperating agency role in the process.  To ensure we 
can continue to meet our collective objectives and ambitious timelines, it is imperative that we 
capitalize and build upon our successful collaboration on recent projects and integrate lessons 
learned into future project development and review.  This will improve the quality of future 
projects, expedite review, and maximize the utility of available resources. 
 
Should you have any questions regarding these comments, please contact Sue Tuxbury in our 
Habitat and Ecosystem Services Division at (978) 281-9176 or susan.tuxbury@noaa.gov.  For 
questions regarding EFH and habitat issues, please contact Keith Hanson in our Habitat and 
Ecosystem Services Division at (440) 532-9327 or keith.hanson@noaa.gov.  For questions 
regarding ESA and section 7 comments, please contact Julie Crocker in our Protected Resources 
Division at (978) 282-8480 or Julie.Crocker@noaa.gov.  For questions regarding MMPA 
Incidental Take Authorizations, please contact Jaclyn Daly in the Office of Protected Resources 
at (301) 427-8438 or jaclyn.daly@noaa.gov. 
 

Sincerely, 
 
 
 
Michael Pentony 
Regional Administrator 

 
cc:   Brian Hooker, BOEM 
        Mary Boatman, BOEM 

Tom Nies, NEFMC 
Chris Moore, MAFMC 
Lisa Havel, ASMFC 
Lingard Knutson, EPA 
Tim Timmerman, EPA 
Greg Lampman, NYSERDA 
James Gilmore, NYSDEC 
Jeffery Zappieri, NYDOS 
Dan McKiernan, MADMF 
Lisa Engler, MACZM 
Jeffrey Willis, RICRMC 
Julia Livermore, RIDEM 
Jon Hare, NEFSC 
Greg Power, NOAA Fisheries APSD 
Candace Nachman, NOAA Fisheries Policy 

 
Reference 
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Attachment 1 
 
Suggested Scientific References Regarding Use of the Project Area by ESA-Listed Species 
 
Atlantic sturgeon  

Breece, M. W. (2017). Habitat utilization of Atlantic sturgeon Acipenser oxyrinchus oxyrinchus 
in the Delaware River, Bay and coastal Atlantic Ocean (Doctoral dissertation, University of 
Delaware). 

Breece, M. W., Fox, D. A., Dunton, K. J., Frisk, M. G., Jordaan, A., & Oliver, M. J. (2016). 
Dynamic seascapes predict the marine occurrence of an endangered species: Atlantic Sturgeon 
Acipenser oxyrinchus oxyrinchus. Methods in Ecology and Evolution, 7(6), 725-733. 

Breece, M. W., Fox, D. A., Haulsee, D. E., Wirgin, I. I., & Oliver, M. J. (2018). Satellite driven 
distribution models of endangered Atlantic sturgeon occurrence in the mid-Atlantic Bight. ICES 
Journal of Marine Science, 75(2), 562-571. 

Dunton, K. J., Jordaan, A., McKown, K. A., Conover, D. O., & Frisk, M. G. (2010). Abundance 
and distribution of Atlantic sturgeon (Acipenser oxyrinchus) within the Northwest Atlantic 
Ocean, determined from five fishery-independent surveys. Fishery Bulletin, 108(4), 450. 

Dunton, K. J., Jordaan, A., Conover, D. O., McKown, K. A., Bonacci, L. A., & Frisk, M. G. 
(2015). Marine distribution and habitat use of Atlantic sturgeon in New York lead to fisheries 
interactions and bycatch. Marine and Coastal Fisheries, 7(1), 18-32. 

Erickson, D. L., Kahnle, A., Millard, M. J., Mora, E. A., Bryja, M., Higgs, A., ... & Pikitch, E. K. 
(2011). Use of pop‐up satellite archival tags to identify oceanic‐migratory patterns for adult 
Atlantic sturgeon, Acipenser oxyrinchus oxyrinchus Mitchell, 1815. Journal of Applied 
Ichthyology, 27(2), 356-365. 

Ingram, E. C., Cerrato, R. M., Dunton, K. J., & Frisk, M. G. (2019). Endangered Atlantic 
Sturgeon in the New York Wind Energy Area: implications of future development in an offshore 
wind energy site. Scientific reports, 9(1), 1-13. 

Johnson, J. H., Dropkin, D. S., Warkentine, B. E., Rachlin, J. W., & Andrews, W. D. (1997). 
Food habits of Atlantic sturgeon off the central New Jersey coast. Transactions of the American 
Fisheries Society, 126(1), 166-170.  

Rothermel, E. R., Balazik, M. T., Best, J. E., Breece, M. W., Fox, D. A., Gahagan, B. I., ... & 
Secor, D. H. (2020). Comparative migration ecology of striped bass and Atlantic sturgeon in the 
US Southern mid-Atlantic bight flyway. PloS one, 15(6), e0234442. 
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Stein, A. B., Friedland, K. D., & Sutherland, M. (2004). Atlantic sturgeon marine distribution 
and habitat use along the northeastern coast of the United States. Transactions of the American 
Fisheries Society, 133(3), 527-537. 
 
Sea Turtles 
 
Barco, S. G., Burt, M. L., DiGiovanni Jr, R. A., Swingle, W. M., & Williard, A. S. (2018). 
Loggerhead turtle Caretta caretta density and abundance in Chesapeake Bay and the temperate 
ocean waters of the southern portion of the Mid-Atlantic Bight. Endangered Species Research, 
37, 269-287. 
 
Chavez-Rosales, S., Palka, D.L., Garrison, L.P. et al. Environmental predictors of habitat 
suitability and occurrence of cetaceans in the western North Atlantic Ocean. Sci Rep 9, 5833 
(2019). https://doi.org/10.1038/s41598-019-42288-6 
 
Griffin, D.B., Murphy, S.R., Frick, M.G. et al. Foraging habitats and migration corridors utilized 
by a recovering subpopulation of adult female loggerhead sea turtles: implications for 
conservation. Mar Biol 160, 3071–3086 (2013). https://doi.org/10.1007/s00227-013-2296-3 
 
Hawkes, L. A., Broderick, A. C., Coyne, M. S., Godfrey, M. H., & Godley, B. J. (2007). Only 
some like it hot—quantifying the environmental niche of the loggerhead sea turtle. Diversity and 
distributions, 13(4), 447-457. 
 
Winton, M. V., Fay, G., Haas, H. L., Arendt, M., Barco, S., James, M. C., ... & Smolowitz, R. 
(2018). Estimating the distribution and relative density of satellite-tagged loggerhead sea turtles 
using geostatistical mixed effects models. Marine Ecology Progress Series, 586, 217-232. 
 
Whales 

Chavez-Rosales, S., Palka, D.L., Garrison, L.P. et al. Environmental predictors of habitat 
suitability and occurrence of cetaceans in the western North Atlantic Ocean. Sci Rep 9, 5833 
(2019). https://doi.org/10.1038/s41598-019-42288-6 

Roberts JJ, Best BD, Mannocci L, Fujioka E, Halpin PN, Palka DL, Garrison LP, Mullin KD, 
Cole TVN, Khan CB, McLellan WM, Pabst DA, Lockhart GG (2016) Habitat-based cetacean 
density models for the U.S. Atlantic and Gulf of Mexico. Scientific Reports 6: 22615. doi: 
10.1038/srep22615.  

 
 



 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 
 

 
 
       April 15, 2020 
 
Stephan Ryba, Chief  
Regulatory Branch 
New York District 
U.S. Army Corps of Engineers 
Jacob K. Javits Federal Building 
26 Federal Plaza 
New York, New York, 10278-0090 
 
RE:  EFH Consultation for Permit Application Number NAN-2020-00592-WCA by 

Occidental Chemical Corporation/Glenn Springs Holdings, Inc., Kearny, Hudson County, 
New Jersey 

 
Dear Mr. Ryba: 
 
We have reviewed the revised essential fish habitat (EFH) assessment and additional 
supplemental information provided to us in response to our February 10, 2021, technical 
assistance letter regarding the Occidental Chemical Corporation/Glenn Springs Holdings, Inc.’s 
proposal to undertake remedial activities at the Occidental Chemical Corporation (OCC) 
Chromite Ore Processing Residue (COPR) sites within a portion of the Kearny Brackish Marsh 
and the Hackensack River in the Town of Kearny, Hudson County, New Jersey. The remedial 
cleanup activities are proposed in accordance with approved New Jersey Department of 
Environmental Protection (NJDEP) Remedial Action Work Plans (RAWPs) pursuant to a 
Consent Judgment (Docket No. C-77-05) between the OCC, PPG Industries, and Honeywell 
International, dated September 2011. 

The proposed project includes the excavation, consolidation, and capping of contaminated 
material; the installation of hydraulic controls, a water treatment system, and a barrier wall; bank 
stabilization and bulkhead construction/improvements; and the development of a habitat 
mitigation project in the Kearny Brackish Marsh on New Jersey Sports and Exposition Authority 
(NJSEA) property. Total anticipated project disturbances include 0.39 acres of open water fill, 
0.64 acres of open water creation, 2.68 acres of permanent wetland impacts, and 4.84 acres of 
temporary open water impacts. The project activities are expected to be completed in two phases. 
The first phase, identified as the early works phase, is expected to begin in July 2021 and 
continue for 18 months. According to the EFH assessment, the second phase of work, which is 
assumed to include the compensatory mitigation, has an unknown schedule and is said to be 
dependent on an outside and an overlapping bridge construction project.  
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The Magnuson Stevens Fishery Conservation and Management Act (MSA) and the Fish and 
Wildlife Coordination Act (FWCA) require federal agencies to consult with us on projects such 
as this that may adversely affect EFH and other aquatic resources. In turn, we must provide 
recommendations to conserve EFH and other fishery resources under our jurisdiction. These 
recommendations may include measures to avoid, minimize, mitigate, or otherwise offset 
adverse effects on EFH resulting from actions or proposed actions authorized, funded, or 
undertaken by that agency. This process is guided by the requirements of our EFH regulation at 
50 CFR 600.905, which mandates the preparation of EFH assessments and generally outlines 
each agency’s obligations in this consultation procedure. 

Magnuson Stevens Fishery Conservation and Management Act 

The project area has been designated as EFH for a number of federally managed species 
including winter flounder (Pseudopleuronectes americanus), little skate (Leucoraja erinacea), 
Atlantic herring (Clupea harengus), red hake (Urophycis chuss), windowpane flounder 
(Scopthalmus aquosus), winter skate (Leucoraja ocellata), clearnose skate (Raja eglanteria), 
longfin inshore squid (Loligo pealeii), bluefish (Pomatomus saltatrix), Atlantic butterfish 
(Peprilus triacanthus), and summer flounder (Paralichthys dentatus). The Hackensack River is 
also a migratory corridor for anadromous fish such as alewife (Alosa pseudoharengus), and 
blueback herring (Alosa aestivalis). 

While we appreciate the revised EFH assessment and supplemental information you have 
provided to us, the EFH assessment continues to lack your determination of the effects of the 
proposed project on EFH. Based on the information provided, we assume that you have 
determined that the adverse effect on EFH is not substantial and can be alleviated with minor 
project modifications or conservation recommendations. In addition, although the revised EFH 
assessment partially addresses some of our issues, others remain unresolved. We continue to be 
concerned about the proposed compensatory mitigation including the conversion of open water 
to wetlands as a means to offset the filling of other wetlands, the timing of the construction of the 
compensatory mitigation at some undetermined time after much of the fill has been completed, 
and the precedent that may be set within the Meadowlands and elsewhere. As previously 
discussed at interagency meetings and in our past correspondence, compensatory mitigation must 
be done concurrent with or prior to impacts according to the Final Rule on Compensatory 
Mitigation for the Losses of Aquatic Resources (33 CFR 325 and 332 and 40 CFR 230).  
 
As discussed in our previous letter, the proposed project may adversely affect EFH for species 
such as winter flounder whose eggs are demersal and adhesive. The revised EFH assessment 
discusses how in-water project activities along the Hackensack River will exceed no farther than 
intertidal areas which have a substrate dominated by fill, marsh grass, COPR, and other coarse 
material. Additionally, project activities aim to reduce and minimize impacts through the 
installation of cofferdams or turbidity barriers. Although unclear which of these measures are 
intended to be used along the Hackensack River and where they will be installed with respect to 
the proposed excavation and fill, we agree that the substrate is not appropriate for winter 
flounder early life stages and that a seasonal work restriction between January 1 and May 31 to 
minimize impacts to winter flounder eggs and larvae is not necessary. 
 
The revised EFH assessment also includes minimization and avoidance methods protective of 
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migrating anadromous fish, such as alewife and blueback herring. Specifically, the project 
intends to adhere to protective migratory and spawning windows within the Hackensack River, 
avoiding work such as vibratory construction, between March and June. Further minimization of 
impacts includes the use of cofferdams and/or silt curtains to limit suspended sediment dispersal 
due to dredging. We appreciate that protective work windows will be implemented into the 
project to reduce the impacts on migrating anadromous fish and agree that the installation of 
cofferdams and/or turbidity barriers will help to further reduce impacts. While it is unclear which 
of these measures will be used along the Hackensack River and where, we recommend that these 
barriers be installed prior to the onset of migration, generally around March 1, and not be 
removed until after June 30 of any given work year. 
 
Compensatory Mitigation  
 
One of the primary unresolved issues is the proposed compensatory mitigation. The revised 
permittee-responsible mitigation plan provided, which remains at 30 percent design, includes the 
following to offset the permanent impacts to aquatic resources: 
 

• discharge fill into 0.39 acres of open water, 2.68 acres of existing wetlands, and on 
existing riprap; 

• create 0.64 acres of open water and 4.64 acres of wetlands, which includes 3.14 acres of 
low marsh and 1.5 acres of high marsh habitat 

• plant low marsh, high marsh, and riparian vegetation; 
• placement of living blocks to act as a wave erosion buffer and provide a hard substrate; 

and 
• install an osprey pole with a nesting platform; and 
• in-kind replacement of two culverts. 

As discussed at interagency meetings, additional benchmark data (i.e., topography, salinity, soils, 
water levels, benthic invertebrates, reference habitat vegetation) is expected to be collected and 
incorporated into additional iterations of the mitigation plan until the design is at 100 percent 
completion. We appreciate that some of our comments have already been incorporated into a 
revised 30 percent design mitigation plan and that additional details on construction methods, 
sequencing, and best management practices will be included in the 60% design drawings and 
specifications. We look forward to receiving this information and the more complete mitigation 
site design.   
 
While we also appreciate the information provided to us by NJSEA regarding the possible 
ecological uplift that could result from the proposed compensatory mitigation project by 
increasing the amount of vegetation within the Kearny Brackish Marsh which is now mostly 
open water and Phragmites, we continue to be concerned about the creation of wetlands through 
the filling of other important aquatic habitats (i.e., mudflats, shallow open water areas) especially  
without a detailed evaluation of the habitat tradeoffs. Per the Clean Water Act (CWA) 404(b)(1) 
Guidelines, when determining compensatory mitigation, the functional values lost by the 
resource to be impacted must be considered; in this case the conversion of existing mudflat and 
shallow open water habitats. Additionally, we are concerned that the original EFH assessment 
included the disturbance of mudflats as part of project activities, but the revised EFH assessment 
and supplemental information provided now states that mudflats are not present on the site and 
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supporting information for this change in habitat description is lacking.  
 
As we previously requested, the mitigation plan should include identify all of the habitats 
currently present and quantify and delineate all of the areas that will be affected by the mitigation 
activities, describe the type or types of compensatory mitigation that are planned, the ratios for 
each mitigation type, and the ecological uplift and habitat tradeoffs. Per the CWA guidance, 
compensatory mitigation can include restoration, which may be re-establishment or 
rehabilitation, establishment (creation), enhancement, and/or preservation. Each of these types of 
mitigation also require different mitigation ratios (e.g. 2:1 for establishment, 3:1 for 
rehabilitation or enhancement.)  
 
Schedule 
 
The project schedule, as indicated in the revised EFH assessment, anticipates the early works 
phase of construction to begin within the third quarter of 2021 with plans to work for 18 months. 
During this phase, project disturbances include 0.12 acres of open water fill, 0.43 acres of open 
water creation, 1.77 acres of permanent wetland impacts, and 3.6 acres of temporary open water 
impacts. The timing of the second phase of the project which includes an additional 0.27 acres of 
open water fill, 0.21 acres of open water creation, 0.91 acres of permanent wetland impacts, and 
1.24 acres of temporary open water impacts is currently unknown and will be determined based 
upon the timing of an unrelated and overlapping bridge construction project. No other details are 
provided about the intended delay and how the delay will affect project activities, specifically the 
compensatory mitigation. As we indicated in our previous correspondence, if the project 
schedule is anticipated to be altered, a more detailed discussion of reasons for this delay, how the 
temporal loss of habitation functions will be addressed, alternatives to avoid this temporal loss, 
and the possible need for additional compensatory mitigation is necessary.  
 
As we previously discussed and continue to endorse, compensatory mitigation timing, in 
accordance with the Final Rule on Compensatory Mitigation for the Losses of Aquatic Resources 
(33 CFR 325 and 332 and 40 CFR 230), should be in advance of or concurrent with project 
activities. Failure to require this would set a poor precedent for the timing of future mitigation 
within the Meadowlands District and allow for the temporal loss of aquatic resource functions. If 
compensatory mitigation at the Kearny Brackish Marsh cannot be accomplished prior to or 
concurrent with the impacts, then an alternate mitigation site should be pursued. 
 
Essential Fish Habitat Conservation Recommendations 
 
Pursuant to Section 305(b)(4)(A) of the MSA we request that you adopt the following EFH 
conservation recommendations to minimize or offset adverse impacts on EFH: 

• Continue to adhere to the seasonal work window along the Hackensack River between 
March 1 and June 30 to minimize impacts to the upstream migration of river herring to 
their spawning habitat. 

• Provide us with a revised and final mitigation plan which includes a clear description of 
the project impacts and type of compensatory mitigation proposed (i.e., re-establishment, 
rehabilitation, establishment, enhancement).  

• The revised mitigation plan should also: 
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o provide all missing baseline condition information which is expected to be 
collected (i.e., topography, salinity, soils, water levels, benthic invertebrates, 
reference habitats); 

o include a discussion on mitigation ratios for the type of compensatory mitigation 
proposed and should follow 2:1 for establishment, and minimum of 3:1 for 
rehabilitation or and enhancement; 

o document enhancement/rehabilitation activities and the ecological uplift 
anticipated for each activity; and  

o include revised plans with the location of each type of compensatory mitigation, 
best management practices, proposed and final grading, and other helpful 
information that ties in with the revised discussions. 

• Provide compensatory mitigation for unavoidable impacts to wetlands and open water 
habitats concurrent with or prior to project activities.  

 
Please note that Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed 
written response to these EFH conservation recommendations, including a description of 
measures adopted by you for avoiding, mitigating, or offsetting the impact of the project on EFH. 
In the case of a response that is inconsistent with our recommendations, Section 305(b)(4)(B) of 
the MSA also indicates that you must explain your reasons for not following the 
recommendations. Included in such reasoning would be the scientific justification for any 
disagreements with us over the anticipated effects of the proposed action and the measures 
needed to avoid, minimize, mitigate, or offset such effects pursuant to 50 CFR 600.920(k). This 
response must be provided within 30 days after receiving our EFH conservation  
recommendations and at least 10 days prior to final approval of this action. Please also note that 
further EFH consultation must be reinitiated pursuant to 50 CFR 600.920(j) if new information 
becomes available, or if the project is revised in such a manner that affects the basis for the 
above determination. 
 
Endangered Species Act 
As indicated in our previous letter, federally listed species may be present in the project area and 
consultation, pursuant to Section 7 of the Endangered Species Act (ESA) of 1973, may be 
necessary. In the additional materials provided with your revised EFH assessment, you indicated 
that no federally endangered species were identified in the immediate project area, as consulted 
through the NJ Natural Heritage Program. This is not the appropriate tool to use to determine 
whether or not federal listed species under our jurisdiction may be present in a particular 
location. In our February 2021 letter, we provided a link to our ESA Section 7 website 
(https://www.fisheries.noaa.gov/new-england-mid-atlantic/consultations/section-7-consultations-
greater-atlantic-region) which contains our interactive ESA Section 7 Mapper 
(https://noaa.maps.arcgis.com/apps/webappviewer/index.html?id=1bc332edc5204e03b250ac11f
9914a27). According to our mapper, listed species of sturgeon may be present within the 
Hackensack River and in the vicinity of your proposed project. As state in our February 2021 
letter, the Army Corps is responsible for determining whether the proposed action is likely to 
affect listed species. When project plans are complete, you should submit your determination of 
effects, along with justification for the determination, and a request for concurrence to 
nmfs.gar.esa.section7@noaa.gov. After reviewing this information, we would then be able to 
conduct a consultation under Section 7 of the ESA.  

https://www.fisheries.noaa.gov/new-england-mid-atlantic/consultations/section-7-consultations-greater-atlantic-region
https://www.fisheries.noaa.gov/new-england-mid-atlantic/consultations/section-7-consultations-greater-atlantic-region
https://noaa.maps.arcgis.com/apps/webappviewer/index.html?id=1bc332edc5204e03b250ac11f9914a27
https://noaa.maps.arcgis.com/apps/webappviewer/index.html?id=1bc332edc5204e03b250ac11f9914a27


 

6 
 

 
Conclusion 
We look forward to continued coordination on this project.  If you have any questions or need 
additional information, please call Jessie Murray at (732) 872-3023 or by e-mail 
(Jessie.Murray@noaa.gov).  Should you have any questions about the Section 7 consultation 
process in general, please contact Edith Carson-Supino at 978-282-8490 or by e-mail 
(Edith.Carson-Supino@noaa.gov). 
 
      Sincerely, 

       
 
      Louis A. Chiarella 

Assistant Regional Administrator 
      For Habitat Conservation  
 
 
cc:   

GARFO PRD – E. Carson-Supino 
GARFO HESD – K. Greene, J. Murray 
New York District ACOE – R. Miranda, D. Courtois 
NJDEP – S. Biggins, K. Davis 
FWS – S. Mars 
EPA Region II – M. Finocchiaro 
NEFMC – T. Nies 
MAFMC – C. Moore 
ASMFC – L. Havel 
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Commander MSIB Number: 21-003 
First Coast Guard District Date:  April 14, 2021 
Prevention Division Contact: Mr. Craig Lapiejko  
408 Atlantic Ave E-Mail: Craig.D.Lapiejko@uscg.mil 
Boston, MA 02210  
 

 
 

Port Access Route Study: Northern New York Bight 

This bulletin addresses the April 12, 2021 supplemental notice of study; request for comments for the Northern 
New York Bight Port Access Route Study. 

 
1. On June 29, 2020, the First Coast Guard District published a notice of study; request for comments (85 FR 

38907) announcing that the Coast Guard was conducting a Port Access Route Study (PARS) to evaluate the 
adequacy of existing vessel routing measures and determine whether additional vessel routing measures are 
necessary for port approaches to New York and New Jersey and international and domestic transit areas in 
the First District Area of Responsibility (AOR). The Coast Guard stated the Northern New York Bight PARS 
(NNYBPARS) would consider whether existing or additional routing measures are necessary to improve 
navigation safety due to factors such as planned or potential offshore development, current port capabilities 
and planned improvements, increased vessel traffic, existing and potential anchorage areas, changing vessel 
traffic patterns, effects of weather, or navigational difficulty. Vessel routing measures, which include traffic 
separation schemes, two-way routes, recommended tracks, deep-water routes, precautionary areas, and areas 
to be avoided, are implemented to reduce the risk of marine casualties. 
 

2. On April 12, 2021 the First Coast Guard District published a supplemental notice of study; request for 
comments seeking additional information related to the notice of study that was published on June 29, 2020. 
Following a review of the comments and materials received, the First Coast Guard District identified several 
areas of additional inquiry related to the study. We invite your comments and responses to the proposed 
questions and information requests. In this notice, we also seek responses supplying quantitative data or 
suggesting other authoritative sources that specifically address the questions posed in the subject notice of 
study; request for comments.  
 

3. The Notice of Study is available at Federal Register docket number USCG-2020-0278, the federal portal at 
https://www.regulations.gov/document/USCG-2020-0278-0029.  
 

4. To submit your comment online, go to https://www.regulations.gov, and insert “USCG-2020-0278” in the 
“search box.” Click “Search” and then click “Comment.” We will consider all comments and material 
received on or before May 12, 2021.  
 

5. For questions regarding this Marine Safety Information Bulletin contact Mr. Craig Lapiejko, Waterways 
Management at First Coast Guard District, telephone (617) 223-8351, e-mail craig.d.lapiejko@uscg.mil. 

 
Captain Richard J. Schultz, First Coast Guard District Chief of Prevention, sends 

 

https://www.regulations.gov/document/USCG-2020-0278-0029
https://www.regulations.gov/
mailto:craig.d.lapiejko@uscg.mil


 
 

April 14, 2021 

Dr. Jon Hare 

Director, NOAA NEFSC 

 

Dear Dr. Hare, 

 

I am writing in response to the Northeast Fisheries Science Center’s recent publication of the mid-

Atlantic and New England 2021 State of the Ecosystem (SOE) reports.  The Atlantic Offshore 

Lobstermen’s Association has serious concerns with the reports’ characterization of right whale 

and lobster gear interactions.  Notably, the reports erroneously state “Strong evidence exists to 

suggest that interactions between right whales and the offshore lobster gear in the U.S. and snow 

crab gear in Canada is contributing substantially to the decline of the species.” 

The reference cited for that statement is NOAA Technical Memorandum NMFS-NE-247 North 

Atlantic Right Whales – Evaluating Their Recovery Challenges in 2018. This memorandum was 

rebuked by state resource managers and lobster fishery representatives when it was published for 

lack of scientific merit and inconsistencies1. Unfortunately, NOAA NEFSC never issued a 

corrected memorandum, despite acknowledging some of the memo’s conclusions were merely a 

“hypothesis” at the October 9-12, 2018 convening of the ALWTRT2. 

Contrary to the reports’ “strong evidence” claim, the last confirmed entanglement in U.S. offshore 

lobster gear was 20 years ago.  On the other hand, the last confirmed Canadian snow crab 

entanglement was 2 months ago.  Since the 2010 climatic shift and whale distribution changes 

noted in the SOE reports, there has been an average of one confirmed U.S. right whale 

entanglement per year, compared to 2.7 confirmed Canadian gear entanglements (with at least 4 

per year in each of the last 4 years).  Of the 10 U.S. entanglements confirmed during this period, 

0.5 mortalities/serious injuries were assigned to U.S. pot/trap gear and 0 to the lobster trap fishery 

specifically3. 

The “offshore” component of the U.S. lobster fishery is generally defined as the Lobster 

Management Area 3 fishery, a fishery that constitutes less than 1% of the vertical lines fished in 

the Atlantic4.  This fishery employees longer trawls and larger diameter rope than is typically used 

 
1 State of Maine Department of Marine Resources letter to NOAA NEFMC. Oct 3, 2018. and others. 
2 NOAA scientists admit a gaffe on risk to whales of lobster trap lines, Stephen Rappaport, The Ellsworth American, 
October 26, 2018 https://www.ellsworthamerican.com/maine-news/waterfront/noaa-scientists-admit-a-gaffe-on-
risk-to-whales-of-lobster-trap-lines/ 
3 Draft Endangered Species Act Section 7 Consultation Biological Opinion for 10 Greater Atlantic Regional Fisheries 
Office FMPs. Published online January 2021. 
4 Industrial Economics (IEc) 2017 vertical line model 2017 baseline data. Provided to TRT November 2019. 



in the inshore and nearshore lobster fisheries, however it is readily distinguishable, by gear experts 

and fishermen, from the large diameter rope used in Canadian snow crab gear. AOLA 

representatives have visited the NOAA gear warehouse and did not find any of the gear removed 

from unattributed entanglements to be consistent with U.S. offshore lobster gear.  Other than the 

cases confirmed to be of Canadian origin, rope in the sizes fished offshore (½” or larger) represent 

relatively few of the entanglement records that have associated gear descriptions dating back to 

20005. 

Deaths and serious injuries attributable to the domestic lobster fleet have, in fact, been steadily 

trending downward. US lobstermen have been marking gear and modifying practices to avoid 

interactions for over 20 years, during which time the right whale population more than doubled in 

size before the 2010 downturn. In contrast, maritime Canadian fisheries have been subject to gear 

markings and fishing modifications since 2018.  

We request that the Northeast Fisheries Science Center publish corrected 2021 SOE reports which 

excluded the unfounded assertion that the U.S. offshore lobster fishery is contributing substantially 

to the decline of North Atlantic Right Whales. We represent a majority of this fishery and our 

members take conservation seriously. Having such a strongly worded unsubstantiated statement 

in official government reports serves only to perpetuate harmful misperceptions of the domestic 

fishery. 

 

  Sincerely, 

 

  Heidi Henninger 

  Science & Program Manager 

 

 

cc:  

Mr. Thomas Nies, Director, New England Fishery Management Council 

Dr. Christopher Moore, Director, Mid-Atlantic Fishery Management Council 

 

 

 
5 2000-2018 right whale incident data provided by NMFS to ALWTRT 3-19-19 



From: Anne Hawkins <annie@rodafisheries.org> 
Date: Tue, Apr 13, 2021 at 3:23 PM 
Subject: NY Bight Task Force meeting - please distribute 
To: Feinberg, Lucas B <Lucas.Feinberg@boem.gov> 
Cc: Hooker, Brian <brian.hooker@boem.gov>, Lefton, Amanda B 
<Amanda.Lefton@boem.gov>, <paul.n.doremus@noaa.gov> 
 

Dear Luke, 
 
Could you please share this email with members of the NY Bight Task Force before tomorrow's 
meeting? The latest publicly available roster is from 2018 and most of the names I recognize are 
no longer in those positions, so I can't send it directly. Thank you and please let me know if 
you'd like to discuss. Thank you! 
 
Dear members of the Intergovernmental Task Force for the New York Bight: 
 
Major fishing community leaders are “sitting out” on the Bureau of Ocean Energy Management’s 
(BOEM) Task Force meeting this week. As BOEM prepares to auction nearly 1300 square miles 
of the most valuable fishery grounds on the East Coast, Task Force members must act as 
responsible administrators of the public trust. Fishermen have shown up for years to “engage” in 
processes where spatial constraints and, often, the actors themselves are opposed to their 
livelihood. They have urgently advocated for the survival of their family and communities, in a 
context where all the rules are set (and changed) by newcomers interested only in a large scale 
ocean acquisition who often don’t even treat them with common courtesy or basic respect.  
 
This time and effort has resulted in effectively no accommodations to mitigate impacts from 
individual developers or the supposedly unbiased federal and state governments. Individuals 
from the fishing community care deeply but the deck is so stacked that they are exhausted and 
even traumatized by this relentless assault on their worth and expertise. 
 
This meeting boycott is not because fishermen do not wish to be involved in decisions and 
research efforts about offshore wind--they’ve repeatedly come to the table in good faith and 
reiterated their commitment to do so in a letter to BOEM just last week. These responsible 
leaders actively engage in fisheries management processes, partner with environmental non-
profit organizations and government agencies, participate in seafood certification and 
environmental programs, conduct cooperative research to improve fisheries management, 
provide platforms for scientific research about ecosystem health and climate change, hold 
positions of authority within their own communities, donate seafood and services to civic 
charities, work through a pandemic to ensure U.S. food security, employ large numbers of 
environmental justice populations, and more. They’ve provided time, data, and knowledge to 
countless offshore wind deliberations, only to see that information misappropriated, discounted, 
distrusted, or simply disappear. For every time they try to actively participate, there is a new 
roadblock thrown up in processes that is entirely controlled by those opposed to their interests, 
in which the overall structure has left no room for them to receive any compromise. 
 
RODA has a Memorandum of Understanding with BOEM and the National Marine Fisheries 
Service to “effectively engag[e] local and regional fishing interests in the offshore wind 
development process” and “identify[] the most effective ways to bring fishing industry expertise 
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and information into planning and development processes.” In stark contrast to this MoU 
intended to improve fishermen’s ability to act as co-stewards of the marine environment, BOEM 
is now actively eliminating their ability to even participate in public processes.  
 
Fishing Communities Deserve Answers 
 
Last week, nearly 1700 fishing community members representing almost 60,000 employees and 
members submitted a letter to BOEM suggesting reasonable measures to begin to reduce the 
impacts to fishing and the ocean environment from offshore wind energy development. They 
have received no response; instead, BOEM has since announced this Task Force meeting and 
several other actions to “fast track” offshore wind energy that continue to ignore or marginalize 
its severe impacts to small businesses and the communities that depend on them. Fishermen 
are expected to participate in daily meetings and submit written comments on (or, in the 
common terminology of wind proponents, “react” to) the environmental review of dozens of 
individual projects that all affect their livelihoods and families. There is still no coherent process 
for leasing and permitting. Worse still, changes to past practices are now being announced only 
in specific project announcements, such as that for Ocean Wind off New Jersey, which those 
most affected cannot reasonably track especially from other regions of the country.  
 
The expectations placed on fishermen, fisheries scientists, and fisheries managers to participate 
in such processes would be absurd from time and resource constraints alone (of the billions of 
dollars touted in offshore wind, almost none has ever been earmarked for fisheries science or 
communications by the government or fishermen). That is especially true when these 
communities have yet to receive any meaningful response from the thousands of hours and 
hundreds of thousands of dollars they’ve already invested in responsible engagement at their 
own expense. All they ever hear amounts to vague commitments to consider these requests in 
the future. 
 
The Public Participation Process Is Being Willfully Eroded 
 
BOEM’s decision to “fast track” both existing and future lease areas without ever having 
addressed any of the reasonable, consistent concerns raised by fishermen and other 
environmentalists threaten the very survival of U.S. seafood production. While professing to 
“advance ambitious wind energy projects,” the actual steps it is taking constitute a major step 
backward in gutting public participation and transparency laws. 
 
The agency recently announced it will prepare an Environmental Assessment for lease issuance 
in the NY Bight, which is a component of the National Environmental Policy Act (NEPA) 
process. NEPA was enacted to consider significant environmental consequences of the 
government’s proposed actions and inform the public about its decision making. A key step in 
the NEPA process is that of scoping: the public process of identifying the significant issues 
associated with an action. Scoping occurs when an agency issues a Notice of Intent where they 
inform the public of the process, decisions made to date, and other relevant information. 
 
In a departure from the letter of the law, past practice at BOEM, and even the steps detailed in 
the American Wind Energy Association’s (now “Clean Power Association”) Public Participation 
Guide, BOEM has only published a press release in the Federal Register. This release, in lieu of 
a Notice of Intent and formal public comment period, is little more than an advocacy piece.  
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Not only has the public process been eliminated, but the Task Force meeting itself was publicly 
announced only eight days before its convocation. The timing directly conflicts with a New 
England Fishery Management Council, scheduled months ago, in which the fisheries oversight 
entity will utilize participatory governance to deliberate regulations for the Atlantic herring, skate, 
and scallop fisheries (all of which operate heavily in the Bight), sea turtles, revisions of habitat 
management areas, and even offshore wind development. 
 
As fisheries managers, scientists, and community members have raised multiple times in the 
past without recourse, BOEM’s Task Force meetings do not allow any opportunity for public 
comment until the meeting has adjourned. Nor is there adequate representation of fisheries 
experts, including the regional fishery management councils, in the Task Force membership. 
 
Delegation of Government Responsibility to Multinational Corporations is Indefensible 
 
BOEM and states too often ask the fishing industry to work directly with wind developers to 
resolve disputes, washing their hands of their oversight duties. The limitations of relying on 
corporate social responsibility in order to solve natural resource management challenges are 
well documented and well understood by researchers and the public. Domination of natural 
resource markets by a small number of transnational corporations is commonly understood to 
lead to reduced social or environmental standards; it would be foolish to assume a different 
outcome simply because these projects are occurring under such companies’ “renewable” 
portfolios. Thus it is no surprise that we have not been able to mitigate this governmental 
abrogation of duty by working directly with offshore wind energy developers despite extensive 
efforts to do so.  
 
At present most developers have chosen not to engage in transparent conversations with the 
fishing community. In 2019, at the request of fishery leaders, eight developers joined a Joint 
Industry Task Force administered by RODA. The goal was to provide a forum to identify areas 
of cooperation and solutions for areas of conflict. Despite some early focused successes, such 
as joint recommendations for aids to navigation, the Task Force struggled due to the 
developers’ narrow interest in permitting requirements, disagreements among developers on 
Task Force scope, and--from some--a desire for public silence from fisheries leaders with 
concerns about offshore wind. None of the developers extended Task Force agreements in 
2021, leaving no regional forum for fisheries problem-solving and ensuring that fishermen can 
only engage in offshore wind in the exact manners and circumstances dictated by these 
multinational corporations. 
 
On a project-specific scale, although some instances exist in which developers have proactively 
tried to partner with fishermen for mutually beneficial outcomes, more often than not these 
efforts have been frustrated by uncertainty regarding adjacent projects, new leases, political 
interventions that change permitting rules midstream, or federal-state disagreements.The 
government needs to utilize its public trust role to provide real leadership and solutions. 
 
Next Steps 
 
Fishing community members now request meaningful responses to the input they have already 
given, over thousands of collective hours and days taken away from fishing, before devoting 
more time to one-sided empty “engagement.” Again, BOEM has chosen to prioritize only one 
sector and actively promotes this behavior from others, encouraging developers to meet with 
fishermen as “stakeholders” of their projects, without requiring them to do anything in particular 
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about it. If the government delegated its duty of managing public trust resources to hedge funds 
and multinational corporations in any other industry, while erasing opportunities for public 
comment and sending representatives of those companies to resolve conflict, the public would 
be outraged. But here, public relations and lobbying campaigns from goliath energy companies 
hold the government’s ear with deeply offensive messaging that fishermen are merely 
uneducated, environmentally irresponsible, and obstructionist. Nothing could be further from the 
truth. 
 
The women and men who form the backbone of our coastal communities, economies, and 
cultures must not be treated as a box to be checked and they deserve better. They demand firm 
commitments from BOEM, states, and wind developers--in writing--of the steps they will take to 
recognize their importance as citizens and communities. Absent a clear answer, wind advocates 
including those in federal and state governments can only expect to see diminished participation 
in and increasing opposition to this broken system. 
 
-- 
 
Annie Hawkins 
Executive Director 
Responsible Offshore Development Alliance 
(307)527-0947 

 
 



 

New England Fishery Management Council 
50 WATER STREET  |  NEWBURYPORT, MASSACH USETTS 01950  |  PHO NE 978 465 0492  |  FAX 978 465 3116 

John F. Quinn, J.D., Ph.D., Chairman  |  Thomas A. Nies, Executive Director 
 

April 6, 2021 
 

 
Mr. Dan Martino 
Cottage City Oysters 
PO Box 4500 
Vineyard Haven, MA 02568 
 

Dear Mr. Martino, 
 
Thank you for your recent email concerning fishing in the Stellwagen Bank National Marine 
Sanctuary (SBNMS). The Council is well aware of the value of the SBNMS. Indeed, we 
participate in the Sanctuary Advisory Committee and the Sanctuary Superintendent regularly 
briefs the Council on relevant issues. 
The National Marine Sanctuaries Act (16 U.S.C 1431 et seq., NMSA) does not prohibit fishing 
within the SBNMS. As noted in the part of the NMSA that you quoted, the prohibition applies to 
“any sanctuary resource managed under laws or regulations for that sanctuary” (emphasis 
added). When a sanctuary is established, 16 U.S.C. 1434(a)(4), requires a designation document 
that includes the “…types of activities that will be subject to regulation by the Secretary to 
protect those characteristics.” The SBNMS designation document does not list fishing as an 
activity subject to regulation under the NMSA, nor is it prohibited.  
The Council manages fisheries consistent with the requirements of the Magnuson-Stevens 
Fishery Conservation and Management Act (16 U.S.C. 1801 et seq.). We use a variety of 
measures to promote sustainable fishing activity, including closures. In reference to your 
suggestion to limit bottom trawling, we have prohibited bottom trawling in an area larger than 
the state of Connecticut (5,447 sq. miles, six times the size of the Sanctuary), and are waiting for 
implementation of another closure to bottom-tending gear of about 25,000 square miles. The 
Western Gulf of Maine Closure Area and Western Gulf of Maine Habitat Closure Area partially 
overlap SBNMS, and prohibit bottom trawling, among other types of fishing activities.  
Each fall the Council identifies its activities for the following year. Should you wish to suggest 
that the Council initiate a management action to consider a prohibition on bottom trawling in the 
SBNMS, please submit a recommendation in mid-August and I will present it to the Council for 
consideration. The final decision for the following year’s activities is typically made in 
December. 
Thank you for your interest in fishery management. Please contact me if you have questions. 

        Sincerely, 

          
        Thomas A. Nies 
        Executive Director 
cc: Pete DeCola, SBNMS 



UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES 
OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 

 
Mr. John Kennelly  
Chief, Planning Division 
U.S. Army Corps of Engineers 
New England District 
696 Virginia Road 
Concord, MA 01742-2751 
 
Re: Cape Cod Canal and Sandwich Beaches Section 111 Shore Damage Mitigation Study 
 
Dear Mr. Kennelly: 
 
We received your EFH consultation request letter dated March 10, 2021 and Essential Fish 
Habitat (EFH) Assessment, regarding the Cape Cod Canal and Sandwich Beaches Section 111 
Shore Damage Mitigation Study. The project is being conducted under the authority provided by 
Section 111 (Shoreline Damage Attributable to a Federal Navigation Project) of the Rivers and 
Harbor Act of 1968. The Town of Sandwich requested the study to investigate the effects of the 
jetties located at the east entrance of the Cape Cod Canal Federal Navigation Project (FNP) on 
downdrift beaches which experience continual erosion, especially along Town Neck Beach and 
Springhill Beach. The study area is the approximately 2.5 miles of directly impacted shoreline, 
including Scusset Beach, the east entrance to the Canal, Town Neck Beach, Old Harbor Inlet and 
Springhill Beach. Analysis conducted during the first phase of the study indicated that the jetties 
located at the east entrance to the Canal interrupt natural longshore sediment transport and starve 
the downdrift littoral system of sediment needed to maintain a stable shoreline. The current study 
delineates the extent of erosion impacts directly attributable to the Cape Cod Canal FNP and 
describes measures and alternatives for mitigating those impacts. Your Recommended Plan 
includes the construction of an engineered beach at Town Neck Beach using approximately 
388,000 cubic yards of beach compatible material. The 388,000 cubic yards of nourishment.   
has been authorized  through the Town of Sandwich permit NAE-2014-00259 and subsequent 
modification on November 2019.  The amount of sand to be dredged from the Scusset beach site 
is proposed to increase from 224,500 to 388,000 cubic yards.  The initial 224,500 cubic yards  
was  authorized  through the Town of Sandwich permit NAE-2016-00624.  Therefore, 
conservation recommendations provided as part of this EFH consultation will be specific to the 
additional 143,500 cubic yards of material to be dredged from the Scusset Beach borrow site.  
We anticipate that all special conditions resulting from previous EFH consultations1 (NAE-2016-
00624 and NAE-2014-00259) will remain in effect, however, project components that are 
inconsistent with these recommendations have been identified in the General Comments section 
of this letter.  
                                                            
1 See Appendix A for special conditions relevant to prior EFH consultations.   



 
The proposed project includes hydraulic dredge excavation of  an additional 143,500 cubic yards 
of sand and gravel from a 39 acre subtidal borrow site off Scusset Beach, Sandwich, MA, for a 
total dredge volume of 388,000 cubic yards. However, the work could ultimately include use of a 
mechanical dredge, if deemed necessary due to cost considerations.  The average excavation 
depth across the site is approximately 5.7 feet with side slopes grading up to a 1V:3H slope to 
meet the surrounding grade, however, the boundaries and excavation depth are subject to change. 
The majority of the site will be dredged to an excavation depth of approximately -26 feet 
NAVD88. The proposed borrow site dredging and nourishment is proposed to be completed 
between October 1 and December 31 of the years in which funding is received.  All dredged 
material will be transported to Town Neck Beach where it will be hydraulically pumped onto the 
beach, dewatered, and used for dune and beach nourishment.  No mitigation is proposed for these 
activities.    
 
The Magnuson-Stevens Fishery Conservation and Management Act (MSA) and the Fish and 
Wildlife Coordination Act require federal agencies to consult with one another on projects such 
as this.  Insofar as a project involves EFH, as this project does, this process is guided by the 
requirements of our EFH regulation at 50 CFR 600.905, which mandates the preparation of EFH 
assessments and generally outlines each agency’s obligations in the relevant consultation 
procedure.  We offer the following comments and recommendations on this project pursuant to 
the above referenced regulatory process. 
 
General Comments 
Species found within Cape Cod Bay include: striped bass (Morone saxatilis), black sea bass 
(Centropristis striata), bluefish (Pomatomus altatrix), mackerel (Scomber scrombrus), bonito 
(Sarda sarda), tautog (Tautoga onitis), scup (Stenotomus chrysops), cod (Gadus morhua), 
summer flounder (Paralichthys dentatus), weakfish (Cynoscion regalis), pollock (Pollachius 
pollachius), halibut (Hippoglossus hippoglossus), yellowfin (Thunnus albacares) and bluefin 
tuna (Thunnus thynnus), haddock (Melanogrammus aeglefinus), wolffish (Anarhichas lupus), 
winter flounder (Pseduopleuronectes americanus), rainbow smelt (Osmerus mordax), and 
shortfin mako (Isurus oxyrinchus) and blue sharks (Prionace glauca). 
 
Massachusetts Division of Marine Fisheries has identified eelgrass beds in subtidal waters along 
the western and middle portions of the nourishment area. The U.S. Environmental Protection 
Agency has designated submerged aquatic vegetation, including eelgrass, as “special aquatic 
sites” under the Section 404(b)(1) of the federal Clean Water Act, due to its important role in the 
marine ecosystem for nesting, spawning, nursery cover and forage areas for fish and wildlife.  
Direct and indirect impacts to this critical habitat should be minimized during nourishment 
activities. 
 
Intertidal and inshore subtidal mixed sand, gravel, cobble, and boulder habitats with epifauna and 
attached macroalgae serve as important shelter and forage habitat for a variety of species 
including Atlantic cod, pollock, black sea bass, ocean pout, red hake, white hake, windowpane 
flounder, winter skate, little skate, striped bass, cunner, tautog, and scup.  The structural 
complexity of rocky habitats are important for fish in that they provide shelter and refuge from 
predators (Auster 1998; Auster and Langton 1999; NRC 2002; Stevenson et al. 2004).  It is also 



well established that intertidal zones serve as areas of refuge from predation and foraging habitat 
for juvenile fish during periods of high tide (Helfman et al. 2009).  Multiple managed fish 
species within the beach nourishment project vicinity have life history stages that are found in 
the intertidal zone including, Atlantic cod, pollock, ocean pout, red hake, white hake, and 
windowpane flounder.   Of particular concern is the juvenile life history stage for Atlantic cod.  
Howe et al. and the MA DMF Trawl Surveys revealed high abundance of age 0 cod offshore of 
the Sandwich nourishment site (2002).  In reference to complex rocky habitat found on Sheets 
#4, #5, #6, #7, #8 and #10 of the original permit, the Main Report states that “according to WHG 
surveys from 2018, the ecological value of resources in this area is low,” however this 
assumption is not validated based on the scientific literature referenced above.  In addition the 
Main Report states that, “since the primary sediment source to Town Neck Beach has been 
starved by the Canal jetties, a large portion of the beach is composed of coarse-grained sands, 
gravel, and cobble.”  However, it takes 10 years or more for the attached epifauna and 
macroalgal complexity to develop, which reveals this habitat is not new to this area and also 
underlines the importance of avoiding impacts since replication of complex rocky habitat with 
epifauna and macroalgae is difficult.   
 
The project area also provides habitat for winter flounder spawning and juvenile development.  
Winter flounder eggs, once deposited on the substrate, are vulnerable to sedimentation effects in 
less than 1 mm of sediment.  Decreased hatching success of winter flounder eggs is observed 
when covered in as little as 1 mm of sediment and burial in sediments greater than 2.5 mm may 
cause no hatch (Berry et al. 2011).  Elevated turbidity can also impact fish species through 
greater utilization of energy, gill tissue damage and mortality.  Egg and larval life stages may be 
more sensitive to suspended sediments, resulting in both lethal and sub-lethal impacts 
(Newcombe and Jensen 1996). To avoid such impacts, turbidity producing activities should be 
suspended during periods when these sensitive life stages are present. 
 
Based on the sediment grain size analyses provided, the majority of the Scusset borrow site 
material consists of sand, however core 8 contained 17.8% gravel and included ‘gravel’ in the 
visual description of the sample.  The borrow site should be visually inspected for the presence 
of natural boulder, cobble, gravel, pebble habitat prior to dredging, and areas containing this 
material, specifically towards the westernmost edge of the borrow site, in the vicinity of core 8, 
should be avoided.   In addition, NAE-2014-00259 includes special condition 3, the proposed 
source of beach nourishment material be of a compatible grain size as the existing beach.  The 
Main Report indicates the predominant grain size of the borrow site material is fine to medium 
grain sand, while the nourishment site contains predominantly medium to coarse grained sand. 
According to Haney et al. “if the grain size of the source material is finer than the grain size of 
the receiving beach, it will be more susceptible to erosion. If it is susceptible to an erosion rate 
greater than the historic rate, then beach fill could drift into adjacent coastal resources. The 
likelihood of eroded sediment drifting into these resources needs to be quantified as part of the 
regulatory review process”.  Supplemental sediment sources should be considered to meet this 
existing special condition, enhance the longevity of the nourishment project and to avoid 
potential indirect impacts to nearby eelgrass and complex rocky intertidal habitats.   
 
The Main Report indicates that Section 111 work will comply with the Town of Sandwich 
permits NAE-2014-00259 (as amended November 2019) and NAE-2016-00624.  Extensive EFH 



coordination and resulting Conservation Recommendations were incorporated into permit special 
conditions to avoid and minimize impacts to federally managed EFH. The special conditions that 
relate to our prior EFH consultations with the Town of Sandwich are provided at the end of this 
document.  
 
The subsequent addition of special condition 10 to the November 2019 NAE-2014-00259 
modification contradicts prior special conditions. Special condition 10 calls out specific areas of 
complex bottom habitat, thereby negating existing special condition 4 which included all 
complex rocky habitat (see sheets #4, #5, #6, #7, #8 and #10 of the original permit).  In addition, 
the slope of 15:1 has been added to special condition 10, which contradicts the requirements of 
existing special condition 5 to maintain 10:1 slopes to accommodate piping plover habitat 
replication.   We recommend that language be consistent with earlier special conditions to avoid 
confusion and avoid additional adverse effects to juvenile cod HAPC. 
 
 
Essential Fish Habitat  
Scusset Beach is designated as EFH under the MSA for multiple managed fish species, including 
winter flounder, Atlantic cod, and pollock.  In addition, this area is designated as a Habitat Area 
of Particular Concern (HAPC) for juvenile Atlantic cod.  As described above, the proposed Cape 
Cod Canal and Sandwich Beaches Section 111 Shore Damage Mitigation Study may adversely 
affect EFH by impacting nearby winter flounder habitat, eelgrass beds, complex rocky habitats, 
and shellfish habitat located within the project area.  We recommend pursuant to Section 
305(b)(4)(A) of the MSA that you adopt the following EFH conservation recommendations: 
 

1. No dredging should occur from February 1 to June 30, of any calendar year, to 
protect sensitive life history stage winter flounder EFH.  

2. If the proposed dredge footprint includes exposed rocky habitats, as indicated in 
sediment core 8, the footprint should be modified to avoid all dredging of natural 
rocky habitats (including gravel).   

3. Proposed sources of beach nourishment should be free of contaminants and of a 
compatible grain size with the existing beach.  Supplemental sediment sources should 
be considered to minimize transport of fine grained material into nearby eelgrass and 
complex rocky intertidal habitats and to enhance the longevity of the nourishment 
project.   
 

Please note that Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed 
written response to these EFH conservation recommendations, including a description of 
measures you adopt for avoiding, mitigating or offsetting the impact of the project on EFH.  In 
the case of a response that is inconsistent with our recommendations, Section 305(b)(4)(B) of the 
MSA also indicates that you must explain your reasons for not following the recommendations.  
Included in such reasoning would be the scientific justification for any disagreements with us 
over the anticipated effects of the proposed action and the measures needed to avoid, minimize, 
mitigate or offset such effects pursuant to 50 CFR 600.920(k). 
 



Please also note that a distinct and further EFH consultation must be reinitiated pursuant to 50 
CFR 600.920(l) if new information becomes available or the project is revised in such a manner 
that affects the basis for the above EFH conservation recommendations. 
 
Endangered Species Act  
Threatened and endangered species under our jurisdiction may be present in the action area.  A 
consultation pursuant to section 7 of the Endangered Species Act of 1973 is required. If you have 
any questions regarding the status of this consultation, please contact Roosevelt Mesa at 978-
281-9186 or roosevelt.mesa@noaa.gov. 
  
Conclusion 
In summary, we recommend that no dredging should occur from February 1 to June 30, of any 
calendar year, to protect sensitive life history stage winter flounder EFH.  We also recommend 
avoiding gravel substrate identified in the westernmost extent of the dredge footprint (sediment 
core 8) and that the source material be of a consistent grain size as the existing beach. We look 
forward to your response to our EFH conservation recommendations, and continued coordination 
on this project.  Please contact Kaitlyn Shaw at 978-282-8457 or kaitlyn.shaw@noaa.gov if you 
would like to discuss this further. 
         
        Sincerely, 
 

         
 
        for 
        Louis A. Chiarella 
        Assistant Regional Administrator 
        for Habitat Conservation 
         
cc: Grace Moses, US ACOE  

Roosevelt Mesa, PRD 
John Logan, MA DMF 
Bob Boeri, MA CZM 
Tom Nies, NEFMC 
Chris Moore, MAFMC   
Lisa Havel, ASMFC  

 
 
 
 
 
 
 
 
 



 
 

Appendix A 
Town of Sandwich Permit Special Conditions 

Resulting from prior EFH consultations 
 
NAE-2016-00624 
7. No dredging shall occur from January 1st to June 30th of any year, to avoid impacts to North 
Atlantic Right Whales and to protect sensitive life history stage winter flounder EFH. 
 
NAE-2014-00259  
3. Proposed sources of beach nourishment shall be free of contaminant and of a compatible grain 
size with existing beach as approved by Army Corps of Engineers.  
4. Beach nourishment shall avoid direct impacts to complex bottom habitat which has live 
growth (macroalgae) to the extent practicable. Complex habitat consists predominantly of 
cobbles and boulders.  Cobbles and boulders are defined as having a grain size greater than 2.52 
inches in length.  
 
NAE-2014-00259 (as amended November 2019)  Phillip Nimeskern provided the modified 
permit language on October 11, 2019 and gave 10 days for Alison to reply.   
10. The applicant or their agents will use the delineation of complex rocky intertidal habitat as 
shown on Sheets #11 and #12 and in Transect #8A on Sheet #17 for the placement of beach 
nourishment sand and avoid the area labeled ''Potential Area of No Fill'', unless the plans and 
permit are modified in the future. A 15: 1 slope is proposed for this transect in these plans. 
11. The applicants will invite representatives of USA CE-NAE and NOAA to participate in pre- 
construction surveys for this project. If the survey shows that complex rocky intertidal habitat is 
extant and the delineation line has not moved, Special Condition # 10 will still apply. If the 
survey shows that complex rocky intertidal habitat is no longer extant or the delineation line has 
moved, the applicants and representatives will confer and decide if the line can be moved and 
more of the ''Potential Area of No Fill'' can be filled. No change in beach nourishment will be 
done until the Corps approves the modified plans. 
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Mr. Michael Pentony 

Regional Administrator 

NMFS, Northeast Regional Office 

55 Great Republic Drive 

Gloucester, MA 01930 

 

RE: Comments on Sea Watch Surfclam EFP (86 FR 14597) 

 

Dear Mike: 

I am writing to express serious concerns with the proposed Sea Watch Surfclam EFP.   

The March 17, 2021 Federal Register notice states that the EFP would allow four commercial 

surfclam and ocean quahog vessels to conduct at-sea paralytic shellfish poisoning testing in the 

Closed Area II scallop access area in statistical reporting area (SRA) 552. However, SRA 552 is 

entirely in Canadian waters, with no overlap of Closed Area II. We think they might have 

intended to fish in area 562, but without a clear understanding of where the fishing would occur, 

it is difficult to provide meaningful comment on this EFP request. As a result, we recommend 

that the EFP notice be modified to clearly indicate where the fishing within Closed Area II would 

be, since impacts may vary depending on when and where dredging occurs. Also, the Council 

and interested stakeholders should have another opportunity to provide comments after the area 

is correctly defined.   

Our concerns with the EFP extend beyond the inaccurate description of the EFP area. The 

Council is actively managing several groundfish stocks within Closed Area II, some of which are 

overfished and in rebuilding plans. This EFP could have serious adverse impacts on Georges 

Bank cod, Georges Bank yellowtail flounder, Georges Bank winter flounder and northern 

windowpane flounder mortality and habitat. Beyond closures, the Council has required gear 

modifications in the groundfish and scallop fisheries to reduce impacts on Georges Bank 

yellowtail flounder and on northern windowpane flounder. The potential impacts of dredging for 

surfclams and ocean quahogs on vulnerable stocks should be assessed, particularly for Georges 

Bank cod and Georges Bank yellowtail flounder, which are managed under the transboundary 

sharing arrangement with Canada.   

Also, the Council has been actively managing several scallop cohorts in the Closed Area II area. 

The area is no longer considered a single management unit, and includes partial closures to 

protect incoming year classes, and some open areas with very high densities of scallops that will 

be fished in the coming year. A broad exemption for Closed Area II that would allow 



 

commercial surfclam and ocean quahog fishing is inconsistent with the rotational management 

program that the Council has developed for this area. 

Our evaluation of impacts is constrained by the metrics presented for fishing effort in the notice, 

which are limited to the number of trips and trip duration. These are cursory and make it difficult 

to assess what the impacts from fishing will be. 416 trips seem to be a very high level of effort 

for an experiment to determine whether clams in the area are contaminated with PSP. This high 

number also ignores broader concerns about impacts on EFH and other species. Information on 

the number of expected tows, tow duration, and potential bycatch are much more useful to assess 

for the potential impacts of the activity on managed resources and habitats. We also have 

concerns that the trip length is underestimated based on the distance of Closed Area II from ports 

in the Northeast. The steam time to and from Closed Area II is over a day and a half in total.   

There is no rationale provided as to why two trips per week landing 4,800 bushels each are 

required to evaluate the effectiveness of testing for PSP in this new area. Is the purpose of the 

exempted fishery to determine that clams throughout the area do not contain problematic levels 

of PSP or is it to support future fishing in this area? Testing for PSP could be conducted with 

minimal harvest of surfclams and ocean quahogs, and without landing the product. As written, 

the scale of the EFP would presumably allow a fishery to be prosecuted within Closed Area II, as 

opposed to just an exploratory testing exercise. 

The Council’s Fishing Effects Model1, and its precursor, the Swept Area Seabed Impact Model2, 

estimate the effects of different bottom-tending gear types on benthic habitats. These models 

estimate a greater magnitude of impacts in deeper waters where the seabed is less affected by 

tidal currents. Some portions of Closed Area II deeper than approximately 80 meters are lower 

energy and therefore expected to be more vulnerable to fishing gear impacts. This issue is well 

described in section 6.1 of the Environmental Assessment prepared by NOAA Fisheries when 

the PSP exemption area was originally authorized3. 

Beyond the concerns about managed species and habitat, fishing industry groups have worked 

together to reduce gear conflicts in this area, particularly between mobile and fixed gear 

fishermen, specifically vessels fishing with lobster pots. Gear conflicts that may emerge with this 

new fishery should be considered.   

While not an issue related to NEFMC-managed resources, southeastern Georges Bank is both 

surfclam and ocean quahog habitat. As we understand it, the fishery is currently restricted to 

landing one species or the other on a trip. The EFP should explain how mixed surfclam/ocean 

quahog catches will be accommodated if both species are encountered during the same trip. 

Based on these concerns, we recommend that the EFP notice should be modified to clearly 

define the area that is being proposed for fishing so that the Council and public can better 

understand the scope of this research and potential impact on resources within the Closed Area II 

 
1 NEFMC (2011). The Swept Area Seabed Impact approach: a tool for analyzing the effects of fishing on Essential 
Fish Habitat. New England Fishery Management Council, Newburyport, MA: 257p. 
2 NEFMC (2020). Fishing Effects Model Northeast Region. New England Fishery Management Council, 

Newburyport, MA: 109p. 
3 National Marine Fisheries Service (2012). Re-Opening a Portion of the Georges Bank Closed Area to Surfclam and 
Ocean Quahog Harvesting. Environmental Assessment and Regulatory Impact Review. NMFS Northeast Regional 
Office, Gloucester, MA: 104p.  



 

management unit. There also should be a clear explanation of how concerns over managed 

species and habitat will be addressed. 

If you have any questions, please contact me. 

 

Sincerely, 

 
Thomas A. Nies 

 Executive Director 

 



From: Dan Martino <dan-martino@hotmail.com>  
Sent: Wednesday, March 31, 2021 8:22 PM 
To: comments <comments@nefmc.org>; Janice Plante <jplante@nefmc.org> 
Cc: Anne-Marie Runfola - NOAA Federal <anne-marie.runfola@noaa.gov>; hlk@northernatlanticdive.com; Susan 
Farady <sfarady@une.edu> 
Subject: Fishing Regulations within a National Marine Sanctuary 
 

Dr. Quinn and Mr. Nies, 
I am an aquaculture farmer, wholesale seafood dealer, Gov. Baker appointee to the Acidification 
Commission and a new member of the Stellwagen Bank National Marine Sanctuary Council.  
 
As you know, the fisheries management council created the fishing regulations that govern the 
Stellwagen Marine Sanctuary.  
I am deeply troubled to learn that bottom trawling commercial fishing is allowed within the Stellwagen 
Sanctuary boundaries.  
 
This directly violates the National Marine Sanctuaries Act: 
16 U.S.C. § 1436 
It is unlawful for any person to- 
(1) destroy, cause the loss of, or injure any sanctuary resource managed under law or regulations for 
that sanctuary; 
(2) possess, sell, offer for sale, purchase, import, export, deliver, carry, transport, or ship by any means 
any sanctuary resource taken in violation of this section; 
A full copy of the Act can be found here: 
https://nmssanctuaries.blob.core.windows.net/sanctuaries-prod/media/archive/library/national/nmsa.pdf 
 
I am curious how the current Management Council views this situation and if they would be willing to restrict all 
bottom commercial fishing within sanctuary boundaries? Surely, we can create one area of the ocean where 
marine species are not hunted. 
Bottom fishing not only destroys the habitat, but also contributes to climate change and warming oceans.  
I would be happy to bring this matter to the council's attention in the public forum and would welcome the 
opportunity to work with you to help change these regulations.  
A sanctuary by definition is a place where animals can seek shelter and protection.  
Allowing commercial fishing within a Marine Sanctuary completely undermines the intent of a marine sanctuary. 
Thank you. 
I hope you're well. 
 

 
Dan Martino 
Co-Owner | Captain | Farmer 
Martino's Seafood, LLC 
Cottage City Oysters / Martha's Vineyard Seaweed  
Work: 508-299-7745 
Cell: 713-825-5190 
www.CottageCityOysters.com 
 

https://urldefense.proofpoint.com/v2/url?u=https-3A__casetext.com_statute_united-2Dstates-2Dcode_title-2D16-2Dconservation_chapter-2D32-2Dmarine-2Dsanctuaries_section-2D1432-2Ddefinitions-23juv60UwMO9MVZcgvfcWaA&d=DwMFAw&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=k7PAsAU9RdGo8w_OvOnJM660mQVeYHoVYigOYxVZk3A&m=29ffu2g-HwerrNh2_XQ8vDpZkCGmtf5G0yy0xG0UGyk&s=cyoZLkkxvjYFIazNwdQeNv05e2QVsdoMywc8fbtmUFo&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__casetext.com_statute_united-2Dstates-2Dcode_title-2D16-2Dconservation_chapter-2D32-2Dmarine-2Dsanctuaries_section-2D1432-2Ddefinitions-23juv60UwMO9MVZcgvfcWaA&d=DwMFAw&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=k7PAsAU9RdGo8w_OvOnJM660mQVeYHoVYigOYxVZk3A&m=29ffu2g-HwerrNh2_XQ8vDpZkCGmtf5G0yy0xG0UGyk&s=cyoZLkkxvjYFIazNwdQeNv05e2QVsdoMywc8fbtmUFo&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__nmssanctuaries.blob.core.windows.net_sanctuaries-2Dprod_media_archive_library_national_nmsa.pdf&d=DwMFAw&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=k7PAsAU9RdGo8w_OvOnJM660mQVeYHoVYigOYxVZk3A&m=29ffu2g-HwerrNh2_XQ8vDpZkCGmtf5G0yy0xG0UGyk&s=ZnNdWIkrbacluYnKoYr95xBdF6XhBg4ZEcem1kUcJGE&e=
http://www.cottagecityoysters.com/
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March 16, 2021 
 
The Honorable Debra Haaland  
Secretary of the Interior  
Department of the Interior  
1849 C. Street, N.W.  
Washington, DC 20230 

Dear Secretary Haaland: 

Please accept these comments on behalf of the Mid-Atlantic Fishery Management Council (Mid-Atlantic 
Council) regarding your review of the commercial fishing prohibition in the Northeast Canyons and Seamounts 
Marine National Monument (Northeast Marine Monument). The Mid-Atlantic Council manages fifteen species 
of fish and shellfish under seven fishery management plans (FMPs), plus more than 50 forage species that are 
managed as ecosystem component species across all of our FMPs. Although our management area extends 
from New York through Virginia, a considerable portion of the catch from some of our managed fisheries 
comes from New England waters.  

Section 3 of President Biden’s “Executive Order on Protecting Public Health and the Environment and 
Restoring Science to Tackle the Climate Crisis” requires you to recommend whether a commercial fishing 
prohibition within the Northeast Marine Monument should be restored. The Mid-Atlantic Council recommends 
that management of fisheries in marine monument areas should remain under the jurisdiction of the Regional 
Fishery Management Councils (RFMCs) and NOAA’s National Marine Fisheries Service (NMFS). Any fishing 
restrictions within the Northeast Marine Monument should be developed through the science-based, 
participatory management process required by the Magnuson-Stevens Fishery Conservation and Management 
Act (MSA). The Mid-Atlantic Council joins the seven other RFMCs in unanimous opposition to the use of the 
Antiquities Act of 1906 to implement fishing restrictions in the U.S. Exclusive Economic Zone (EEZ). 1 

Working in partnership with NMFS, the RFMCs have more than four decades of experience successfully 
managing our nation’s fisheries and marine ecosystems. Through implementation of the MSA, the United 
States is the global leader in the successful conservation and management of fishery resources and associated 
ecosystems. The RFMCs are charged not only with preventing overfishing and rebuilding overfished stocks but 
also with achieving optimum yield – the amount of fish which will provide the greatest overall benefit to the 
Nation. The RFMCs are also required to protect essential fish habitat, minimize bycatch, and comply with 
protections for species listed under the Endangered Species Act and other Federal laws.  

Through our work as stewards of U.S. fishery resources, the RFMCs have become leaders in marine 
conservation. Each RFMC has developed, or is developing, some form of a fishery ecosystem plan or a fishery-
based management plan. In the Mid-Atlantic, we use what is called an “Ecosystem Approach to Fisheries 
Management.” Within the Mid-Atlantic Council’s 71,000 square mile management area, about 58%, or 41,428 
square miles, is covered by the Frank R. Lautenberg Deep Sea Coral Protection Area. In this area, all bottom-

 
1 See comment letters sent to President Obama (6/26/16), President Trump (3/1/17), Secretary Zinke and Secretary Ross 
(5/16/17), Secretary Ross (5/29/20), and Acting Secretary De la Vega (2/26/21), all available at 
http://www.fisherycouncils.org/ccc-correspondence  

http://www.fisherycouncils.org/ccc-correspondence


tending fishing gear is prohibited to protect sensitive deep sea habitats. The management measures and 
specific boundaries for the protection area were approved by the Council in 2015 following an extensive, 
science-based process in collaboration with the fishing industry. Similarly, the New England Fishery 
Management Council has approved restrictions on bottom-tending gear within 87% of the monument area 
through its Deep Sea Coral Amendment. In each region you will find examples of how the RFMCs have carefully 
crafted spatial management measures and fishing restrictions to protect sensitive habitats and achieve other 
conservation goals.  

The RFMCs are required to make all fisheries management decisions through a transparent, public process. 
The open forum provided by the Council system allows everyone to have a say in the stewardship of our 
marine resources and how fisheries are managed. We are concerned that the top-down approach used to 
designate and implement fishing restrictions within the Northeast Marine Monument did not provide 
adequate opportunities for public input. While a number of public events and meetings were held, fishermen 
and other affected stakeholders were not given a formal opportunity to comment on the proposed boundaries 
or management measures.  

Implementation of fishing restrictions under the authority of the Antiquities Act of 1906 subverts the effective 
and time-tested fisheries management process established by the MSA. The RFMCs have the knowledge, 
experience, and technical expertise needed to meet conservation objectives while ensuring productive and 
sustainable fisheries. We recommend that fisheries management responsibility for the Northeast Marine 
Monument area should be retained by the New England Fishery Management Council. 

Thank you for the opportunity to provide comments on this issue. We look forward to working with this 
Administration to ensure the continued sustainability and conservation of our nation’s marine resources.  

Sincerely,  

 

Dr. Christopher M. Moore 
Executive Director, Mid-Atlantic Fishery Management Council 

CC:   The Honorable Gina Raimondo, Acting Secretary of Commerce 
  Mr. Paul Doremus, Acting Assistant Administrator for Fisheries NOAA/NMFS 
  Mid-Atlantic Fishery Management Council Members 
  Mr. Tom Nies, New England Fishery Management Council, Executive Director 
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  March 11, 2021 

 

 

 

Mr. Michael Pentony 

Regional Administrator 

NMFS, Northeast Regional Office 

55 Great Republic Drive 

Gloucester, MA 01930 

 

RE: Comments on Commercial Fisheries Research Foundation (CFRF) South Fork Wind Farm 

Gillnet EFP 

 

Dear Mike: 

 

The New England Fishery Management Council has no objection to the CFRF’s fishery proposal 

that would allow two commercial fishing vessels to use large mesh gillnet gear to collect 

preconstruction data on the abundance, size structure, and distribution of monkfish and winter 

skate in the South Fork Wind Farm work area and adjacent waters, as published in the Federal 

Register on March 4, 2021. 

 

If you have any questions, please contact me. 

 

 

 

 

Sincerely, 

 

 
 Thomas A. Nies 

 Executive Director 
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 March 11, 2021 

 

 

 

Mr. Michael Pentony 

Regional Administrator 

NMFS, Northeast Regional Office 

55 Great Republic Drive 

Gloucester, MA 01930 

 

RE: Comments on Commercial Fisheries Research Foundation (CFRF) South Fork Wind Farm 

Fish Pot EFP 

 

Dear Mike: 

 

The New England Fishery Management Council has no objection to the CFRF experimental 

fishery proposal that would allow eight commercial fishing vessels to use fish pots to collect pre-

construction data on the abundance, size structure, and distribution of scup and black sea bass in 

the South Fork Wind Farm (SFWF) work area and adjacent waters, as published in the Federal 

Register on March 4, 2021. 

 

If you have any questions, please contact me. 

 

 

Sincerely, 

 

 
Thomas A. Nies 

 Executive Director 
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