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Febmary 19, 2016
NlAnAk?l'j,r'6'NeGi 'iiehN-o!-?! !' ERY
MANAGEMENT COUN'C'lLr

Mr, Thomos Nies

Executive Director

Mid-Atlantic Fishery Management Council
50 Water Street, Mill 2
Newburyport, ? 01950

Dear !oi,4a',

The Mid-Atlantic Fishery Management Council is conducting an Essential Fish Habitat (EFH) Review.
This review will examine our Council's current approach to defining EFH and designating habitat areas
of concern, and will consider new and innovative ways to improve how the Council applies its habitat
and EFH authorities. We are requesting staff members to pmticipate on an EFH Review Fishery
Management Action Team (F MAT) to assist in the preparation of an EFH Review Technical Report for
the Council to consider. In order to effectively populate this team, we are requesting the participation of
Michelle Bacbman because of her experience and expertise gained from the development of the recently
approved comprehensive habitat actions for the New England Council.

We plan to have the first FMAT meeting in April 2016 and would like to have membership identified
by March 15 if possible, Please call or write if you have any questions.

Sincerely,

(a
i

Christopher M. Moore, Ph.D.
Executive Director

cc: Anderson, Coakley, Luisi, Robins, Jr.
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New England Fishery Management Council
50WATERSTREET l NEWBURYPORT,MASSACHLISETTSOl950 I PHONE9784650492 l FAX978465:!116
E.F. "Terry" Stockwell III, Chairman l Thomas A. Nies, Executive Director

March 10, 2016

Mr. Christopher Moore
Executiye Director

Mid-Atlantic Fishery Management Council
800 North State Street, Suite 201
Dover, DE 19901-3910

Dear Chris:

Thmnk you for your invitation to participate in the Mid-Atlantic Fishery Management Council's
Essential Fish Habitat Fishery Management Action Team (EFH FMAT). I agree that Michelle
Bachman's expertise developing EFH designations with our Council makes her a good fit for
this effort, and am therefore authorizing her participation on the FMAT.

We have a solid history of collaboration between our staffs on habitat-related issues. These
interactions have focused mainly on providing feedback from a Council perspective, sharing
expertise on each region's fisheries and species, and on sharing data and analytical approaches
as appropriate. I expect that Michelle's participation on this FMAT will be at a similar level.
We will certainly benefit from participation in this process as we undertake our own EFH
review, at some future date.

Please contact me if you have any questions.

Sincerely,

?A2 41sl

Thomas A. Nies

Executive Director



UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
NATIONAL MARINE F?SHERIES SERVICE
Northeast Fisheries Science Genter
?1 66 Water Street
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Cmstopher M. Moore, Ph.D.
Executive Director

Mid-Atlantic Fishery Management Council
800 North State Street, Suite 201
Dover, DE 19901-3910

Dear Cms:

FEB 2 6 2016

NEpENG;D FISHERY
MAt'?GEMENT.COUNCic

The Northeast Fisheries Science Center (NEFSC) is pleased to hear about your Bssential Fish
. Habitat (EFH) Revie';. The focus on new and innovative ways to improve how the Council

applies its habitat and EFH authorities is pmticularly interesting. This activity is directly related
to one of the,Thennes in the NEFSC Strategic Plan; specificalry the Foci: improve understanding
of the influerzce of cltmate, ecosystem, habitat factors, and species relationships on living marine
resource (lynamics trx order to provide integrated gciemific advice to managers. This activity is
also related to the NOAA Climate Science Strategy and Habitat Assessment hnprovement Plan,
both of which call for integrating habitat concepts into fisheries assessment and mmagement.

In response to your request for a staff member to join the EFH Review Fishery Management
Action Team, I recomm6nd Dave Packer. Dave has long been involved in EFH issues and was
lead author or co-author on many of the EFH Source Documents prepared by the NEFSC. More
recently, Dave supported the MAFMC actions on deep-sea corals. Dave knows habitat, has
worked with the MAFMC, and is well suited to work on the Team. Dave is very interested in the
project and Jon Hare (Acting Ecosystems Processes Division Chief) is supportive of the effort.

Please let me know if you are agreeable to this recommendation and, if so, I will work with Jon
mid Dave to provide the required support.

Sincerely,

V?!, !"'l
Science and Research Director

cc: L. Anderson (MAFMC)
R. Beal (ASMFCI')
R. Brown (NEFSC)
J. Bullard (GARFO)
M. Luisi (MAFMC)
T. Nies (NEFMC)
R. Robins (MAFMC)
R. Seagraves (MAFMC)
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. UNITED STATES DEPAFITMENT OF COMMER(Ff
National Ck.eanic and Atmospheric Administration
NATIONAL MARINE FISHER?ES SERVICE
Northeast Fisheries Science Center
166 Water Stre,e1
Woods Hole, MA 02543-1026

Febmary 19, 2016
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Mr. Thomas A. Nies

Executive Director

New Englmid Fishery Management Council
50 Water Street

Newburyport, A4A 01950

?.'!.!!!a?-."o FlSHERy
1 y?GE!s4ENT COUNCIL

Dear Tom:

The National Meie Fisheries Service is undertaking a nationwide series of reviews of science
programs at its Regional Science Centers to evaluate the quality, relevmnce, and performance of
science and research conducted in NME'S Regional Science Centers and assomated laboratories
and to strategically position theaCenters and ST in plmnning future science and research. In 2016,
the reviews will focus on Ecosystem Science in each of the Science Centers.

A review of the Northeast Fisheries Science Center ecosystem science programs will be held
June 6-10, 2016, in Woods Hole, MA. We would' like to extend an invitation to contribute to this
important evaluation of our programs. We value our partnership with the Coimci 1 bi gbly and
hope that you woula be willmg to share your perspective on the key issues fmang the Counal in
addressing ecosystem considerations atxd moving toward Ecosystem-based Fishery Management
the region. The Terms of Reference for the nationwide Ecosystem Science Reviews is enclosed.
A 'fina? a genda for the meeting will be posted in April.

We hope that you can join us for this important review process, and we would be most grateful
for your pmticipation.

Sincerely,

,,ALu
william A. Karp, Ph.D.
Science and Research Dfiector

Enclosure

(t?ci-' Cb{(i



Final September 16, 2015

Terms of Reference (TOR) for NMFS Science Program Reviews
2016 Ecosystem Science

Purpose of the Review

The National Marine Fisheries Service (NMFS) mission includes the stewardship of living
marine resources through science-based conservation and management, and the protection and
restoration of healthy ecosystems. To ensure NMFS achieves this mission, it is appropriate to
conduct periodic reviews of the ecosystem-related (including habitat, oceanographic, climate and
ecological) science programs.

Reviews of science programs at the NMFS Regional Science Centers (including associated
laboratories) and, when appropriate, the Office of Science & Technology (ST), are conducted
annually to:

*

*

Evaluate the quality, relevance, and performance of science and research conducted in
NMFS Regional Science Centers (Centers) and associated laboratories
Strategically position the Centers and ST in planning future science and research.

Obiective

The objective for these reviews is to evaluate the current scientific programs of the Centers/ST
that are directed to provide information relative to the management, protection and restoration of
resilient and productive ecosystems. Here we define ecosystem-related science programs as
those elucidating ecological, oceanographic, climate and habitat-related processes as they are
linked to living marine resource (LMR) species. In addition, these reviews will assess the extent
to which current science programs are focused on the priority information needs required to
complete the NMFS mission. Ecosystem-related science programs addressed in these reviews
may include science progmms that support ecosystem-based management of fisheries and
protected species; conservation and restoration of habitats; dynamics of ecosystem and LMR
productivity; ecosystem-level responses to pressures; understanding the effects of pressures on
food webs and the effects of food webs on LMRs; oceanographic effects on LMRs; and
understanding of climate-related forcing and impacts on the LMRs.

It is recognized that there are other habitat and climate-related programs within NMF S (e.g.,
Habitat Conservation) and NOAA (e.g. OAR's Climate Program Office, NOS's ecological
forecasting) but the focus of this review exercise will be for reviewers to provide advice on the
direction and quality of the science programs that are conducted specifically in the NMFS
Centers/ST.

1



Final September 16, 2015

Overarching Questions for Reviewers

Staff of the Centers will provide information that describes their relevant programs in a regional
context. ST will present information relevant to national programs. The reviewers will use this
information (and any ensuing discussion) to provide advice on the direction of the research
programs conducted to meet management needs in the region. In doing this, the reviewers
should consider these overarching questions:

1. Do the Centers/ST have clear goals and objectives for an ecosystem-related science
program? Is ecosystem-related science integrated with the other science activities
across Divisions within the Center/ST? Are the Center's/ST's ecosystem science and
research activities appropriately prioritized and evaluated as part of an overall
strategic plan?

2. Do the Center's/ST's ecosystem-related science programs focus on information to
address the priority needs of the Regional Offices, other NOAA managers, Fishery
Management Councils and Commissions, and other partners that require ecosystem-
related information to achieve their mission?

3. Has the Center/ST appropriately established a Regional Action Plan to identify the
major climate threats to the ecosystem, identify major vulnerabilities of living
marine resources with respect to climate, address the core science needs to address
impacts from a changing climate, and integrate this information into management
advice, congruent with the NOAA Fisheries Climate Science Strategy1?

4. What is the status of oceanographic, habitat, climate and ecological data required to
fulfill ecosystem-related science needs? Has the Center developed strategies to
obtain and manage such data?

s. Is the Center appropriately analyzing and modeling ecosystem-level processes?
Are cumulative and integrative ecosystem-level analyses being conducted? If not, is
there a plan in place to initiate or contribute to the science needed to address
cumulative impacts?

6. Is the Center's oceanographic, habitat, climate and ecological advice sufficiently
included into living marine resource management advice? Are there suitable
mechanisms to determine when such inclusion is warranted?

1 http : / /www.st.nmfs.noaa. gov /Assets / ecosyste ms / climate / do cuments / N CSS?Final.pdf

2



Final September 16, 2015

7. Are the Centers"/ST's ecosystem-related science programs and products adequately
peer-reviewed relative to their purpose and use? {f not, has the Center/ST
developed a strategy for peer-review?

8. Does the Center/ST appropriately communicate research results and resource
needs to conduct ecosystem-related science to various managers, partners,
stakeholders and the public?

In all cases, the reviewers should provide recommendations for areas that need
improvement.

E?

The meetings will last 3-s days depending on the complexity of individual Center's
programs. The venue will allow public access to open sessions and have wireless internet
access, audio visual capability (e.g., overhead projector, microphone amplification). The
Centers and ST will endeavor to provide access to open sessions of the review for the
public and remotely located staff who are unable to attend in person. Prior to the review, a
teleconference between Center leadership and the review panel will be held to discuss and
clarify the charge to reviewers, the scope of the review, focus questions provided in the
scope, background documents provided, and products of the review.

A typical review is structured with presentations that address topics related to the review
overarching questions but may be organized differently e.g. by mandate, thematic or
taxonomic group. These presentations will draw upon background material as described in
the material to be provided by the Center:

*

*

*

Day 1
o Presentations about the Center by Center leadership
o Theme 1: Ecosystem-related science activities and regional management needs

including strategic planning and prioritization (Ql, Q2, Q3)
o Public comment (variable)
o Panel deliberation (closed session, 1+ hr)

Day 2

o Theme 2: Collection of and access to ecosystem - related data (Q4)
o Theme 3: Advances in ecosystem level analyses and modeling (Q5)
o Public comment (variable)
o Panel deliberation (closed session, 1+ hr)

Day 3

o Theme 4: Integration of ecosystem - related information into management (Q3,
Q6)
Theme s: Communication of research results and resource needs, peer review
(Q7, Q8)

o

3



Final September 16, 2015

*

*

o Public comment (variable)
o Preparation of the panelists' recommendations (closed session, 1+ hr)

Day 4
o Preparation of panelists' recommendations (closed session, as needed)

Day s
o Report preparation
o Panel and Center leadership discuss the results of the review (i.e., debrief, closed

session)

Panelists will be provided, at minimum, a 1 hour closed working session at the end of each
day.

Stakeholders will be invited to participate as observers and to comment during the daily
public comment sessions. Stakeholders providing comment during the review public
comment sessions may also submit written public comments to the point of contact listed
on the Center's program review website. These comments will be provided to the review
panel. Public comments are for the reviewers' edification and will not necessarily be
specifically responded to by the agency or the review panel.

At the close of the review, the panel and Center/ST leadership will discuss the results of the
review in closed session. Additional personnel (e.g. Chief Scientist, Senior Ecosystem
Advisor, ST Director, Center and ST staff, and program review coordinator) are expected to
attend the closed session and this will be communicated to the panel prior to the start of
the review.

Briefing and Background materials

All background materials prepared by the Center/ST will be provided to the panel
electronically through the Center/ST website no later than 2 weeks prior to the review. All
presentations will be provided to the panel, through the website, at the beginning of the
review. Briefing books may be provided at the request of the panel chair.

Products

Each panelist will produce a succinct report detailing his or her observations of and
recommendations for the themes provided within the TOR for the program review. (See
Appendix 1 for template.) The chair may submit an individual report, but this is not a
requirement. Individual reports are required for NMFS to comply with the Federal
Advisory Committee Act (FACA, 1972). Draft reports will be submitted to the Center/ST
Director at the close of the review. Final versions will be submitted by the panelists 1 week
after the review concludes.

4



Final September 16, 2015

The panel chair will summarize the program review proceedings (e.g. what happened,
salient issues, and recurring themes) in a report submitted to the Center/ST Director at the
close of the review. The report will not represent a consensus of panelists' observations
and recommendations (FACA).

Review Team Resources

NMFS will pay for the travel cost and per diem for all review panelists external to NMFS
and a set fee for the services of non-governmental panelists. Each Center/ST will assist
review panel members in making travel arrangements.

During the review the Center/ST will provide the review panel with wireless broadband
services and space to convene closed working sessions. If requested in advance, the Center
will, within reason, provide other items (e.g. desktop computers, printers, copiers) to assist
the review panel with report preparation.

The review panel will, if needed, be provided 1 full day to write draft review reports at the
conclusion of presentations by Center staff.

Review Panel

The scientific review panel will include 4-7 independent PhD-level or equivalent scientists
with demonstrated familiarity with the topic. Panels should include:

*

*

*

*

1 scientist from NOAA Fisheries

1 scientist from another NOAA line or staff office (optional).
3- s (the majority) scientists external to NOAA.
1 Science Center Director (optional)

NMFS requires the chair not be a NMFS employee and encourages that the chair of the
panel be a federal scientist external to NOAA. The NMFS program review coordinator will
attend and provide guidance to the panel on complying with FACA. To ensure a majority of
independent reviewers, reviewers who are members of committees that are involved in
NMFS science (e.g. science and statistical committees, science review groups) will be from a
different region than the Center being reviewed, and use of recently retired and former
NMFS employees will be limited. The NMFS Assistant Administrator or their designee shall
approve the Panel selections.

s



Final September 16, 2015

Agency Response

The Center/ST Director will send the chair's summary report and the panel members'
individual reports to the NMFS Chief Science Advisor when the reports are received. The
Center/ST Director will also prepare a brief response, including agency actions, to the
chair's summary report within 10 weeks of receipt of the chair's review report package by
the NMFS Chief Science Advisor. The response can include clarifying information and
respond to controversial points within individual reports even if not mentioned in the
chair's summary.

The NMFS Chief Science Advisor will send the package to the NMFS Assistant Administrator
for clearance.

At end of 90 days after the review, all documents (chair's summary report, director's
response, individual reviewers' reports) will be posted on the Center/ST websites.
Authorship of the individual review reports will remain anonymous to the public.

Material to be Provided by the Center

The Centers will provide presentations made by staff and background materials in order to
facilitate the independent review. All materials (e.g. power point presentation, word files,
pdfs) will be named such that the file names indicate the main topic the material covers.
Materials will be provided in an interactive agenda format (i.e. materials will be linked to
the talks listed on the agenda) and will be marked as required primary references (must
read) and secondary references (optional for further detailed information).

6



Final September 16, 2015

Appendix 1. Program Reviewer Report Templates

Chair's Summary2 of Program Review of Ecosystem Science
Science Center

Address

Dates

Review Panel Members

* Name, Affiliation, Chair
* Name, Affiliation, Reviewer (as many as needed)

Background and Overview of Meeting
General Observations and Recommendations

Panel Member's Major Recurrent Observations and Recommendations
* Theme 1- Management Context and Strategic Planning

o Observations

o Recommendations to address issue

Theme 2 - Ecosystem Data
o Observations

o Recommendations to address issue

Theme 3 - Ecosystem modeling and analysis
o Observations

o Recommendations to address issue

Theme 4 - Incorporation into Management
o Observations

o Recommendations to address issue

Theme s - Communication and Peer Review

o Observations

o Recommendations to address issue

Other

o Observations

o Recommendations to address issue

Conclusions

*

*

*

*

*

2 Notes: This report is a summary by the chair NOT consensus. Summarized findings and recommendations should be
reported as "Panel members said" NOT "Panel concluded".

7
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Reviewer Report on Program Review of Ecosystem Science

Science Center

Address

Dates

Background

General Observations and Recommendation

Key (Specific) Findings and Recommendations (as reviewer has comments on)
* Theme 1- Management Context and Strategic Planning

o Observations

o Recommendations to address issue

Theme 2 - Ecosystem Data
o Observations

o Recommendations to address issue

Theme 3 - Ecosystem modeling and analysis
o Observations

o Recommendations to address issue

Theme 4 - Incorporation into Management
o Observations

o Recommendations to address issue

Theme s - Communication and Peer Review

o Observations

o Recommendations to address issue

Other

o Observations

o Recommendations to address issue

Conclusions

*

*

@

*

*

8
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NOT IN TOR FOR REVIEWERS BUT DIRECTION TO THE CENTERS and ST:

Defining ecosystem science at each Center

Ecosystem science can be a broad term that will need to be defined by Center leadership
very early on in the planning for these reviews. There are multiple considerations when
establishing the remit for the ecosystem review. It is recognized that this topic is broad in
scope and could be daunting, so some level of selection is warranted. That selection needs
to be cognizant of at least four dimensions. First, is the flow of information. The way the
TORs and specific information section below are generally structured is from strategic
plan/goals, to data collection, to analyses /models, to use in management, to
communication and review. The second is the thematic elements. Currently we have
climate, habitat, ecology, and oceanography highlighted. Climate and cumulative,
ecosystem-level elements are highlighted directly and it would be wise to include some
form of those, but obviously each Center will want to emphasize those programs and
efforts that are most germane for their region. The third dimension is taxonomic scope.
Certainly we have our fisheries and protected species emphases, but which ones to
showcase at the review in this ecosystem context are regionally specific. The final element
is one of scale. The time scale of hindcasts and forecasts are as need be (e.g. 3-s years for
regional action plans, 20-30 years for key commercial species), but spatial scale needs to be
considered. Again, this is structured to be at the pseudo-LME and FMC ecosystem scale, but
other scales may be appropriate.

The salient point is to not cover in detail each and every facet of ecosystem-related
assessments, science, research, and consideration that a Center executes. Rather, it will be
to touch on the main aspects of these programs and highlight those examples, cognizant of
the dimensions just noted, that are most germane for each region. These challenges will
have to be very clearly laid out for the Review Panels.

Specific information to be provided by each Center to the review committee:

Provide an overview of information needs for ecosystem-related science and research at
the Center. Then identify the two to three important and typical research programs run by
the Center and explain why they are a) important and b) typical. Identify the types of
research that are atypical for the Center.

Centers should provide reviewers material that:

1. Describes the programmatic structure and composition of overall ecosystem efforts
at the Center; note strengths, challenges, solutions, and areas for growth

9
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2. Describes the ecological, habitat, and oceanographic science-data collection,
databases, data analyses, modeling, and syntheses-at the Center

3. Describes the climate science-data collection, databases, data analyses, modeling,
and syntheses-at the Center

4. Describes the cumulative and integrated ecosystem science-data collection,
databases, data analyses, modeling, and syntheses-at the Center

s. Describes the ecosystem-related management advice needed in the region/s the
Center supports

6. Describes how well this information is included in trust species management-
supporting advice at the LME level
Describes how well systematic, ecosystem-level integrative analyses are being used.
Describes the partnerships used by the Center in its ecosystem science enterprise

and where there is significant leveraging of outside resources.

7.

8.

List of generic information to be provided by each Center to the review committee:

During the review, the Center should address the following questions as related to the
thematic areas under review:
@ What does the Center do? What does the RO do? To what extent does the RO inform
Center science priorities? What is the nature of the relationship with ST and OHC, OPR, SF?
* How does the Center work to assure common objectives are being effectively and

efficiently addressed across multiple NMFS and NOAA organizations?
* What's the societal significance of the Center's research?
* What are the linkages to NOAA Strategic and Research Plans, NMFS Strategic Plan for
Fisheries Research, NMFS AGM and the Center's science plan?
* What are the key scientific questions being addressed?
* How are they linked to regulatory or management needs?
* What are the key s-Year Strategic Plan milestones and what is the Center's progress in
achieving them?
* Who are the Center's customers and partners and how does the Center work with them?
* What are the products of the Center's research?
* What is the Center's approach for increasing the use of ecosystem information into the

Center's informational products, starting with species assessments and other existing
products used to inform management decisions?

* What innovative or transformational research is being conducted?
* What science and applications will be transitioned to operations?
@ What are the future directions of the Center?
* How does the Center set priorities? What are the core research priorities of the Center?
* What research activities have been dropped in recent years due to budget limitations or
as a result of prioritization efforts?

to
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New England Fishery Management Council
50WATERSTREET l xewsutiypopr,wassbchuserrsotgso l PHONE9784650492 I FAX9784653118
E.F. "Terry" Stockwell III, Chairman l Thomas A. Nies, Executive Director

Febmary 4, 2016

Lou Chiarella

GARF O Administrator for Habitat Conservation
NMFS/NOAA Fisheries

55 Great Republic Drive
Gloucester, MA 0193 0

Dear Lou:

Habitat Conservation Division (HCD) consultation staff contacted us to communicate recent
changes in the way they share information with the Mid-Atlantic Fishery Management Council
(MAFMC) about non-fishing projects that trigger essential fish habitat consultations.
Specifically, MAFMC requested that HCD share information about major inshore projects, as
well as any offshore projects, early in the consultation process. Their thinking was that timely
and consistent information sharing will aid their efforts to provide meaningful comments.

In the past, we have generally been copied on consultation letters written by HCD, and we have
heard from you earlier in the process regarding more significant projects. With this letter, we are
formally requesting that you notify us of major inshore projects and all offshore projects earlier
in the consultation process, while you are in the process of developing your own conservation
recommendations. Early notification will ensure time for the Council to develop comments on
specific projects, as our resources allow.

The list of examples provided by MAFMC is consistent with the issues that would be of interest
to NEFMC, namely energy pro3ects, cable projects, sand mining, transportation, and port
development. Initially, it would be helpful to us to see a greater number of inshore projects, but
as this effort matures, our staffs can collaborate to refine the number and type of inshore projects
that we share information on.

Also, we agree with MAFMC that occasional updates from HCD on the overall scope of
consultation work in the region would benefit the Council. We anticipate these updates would be
a retrospective evaluation of recent consultation activity, and would help the Council to
understand trends in the range of activities proposed, the general types of conservation
recommendations provided, whether recommendations are adopted, and if there are any
emerging issues of importance in terms of Council engagement. We will continue to develop
these ideas with your staff.

Sincerely,

-?? ] 4/,?

Thomas A. Nies

Executive Director
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UNITED STATES DEPARTMENT OF COMNIERCE
National Oceanic and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE
GREATER ATLANTIC REGIONAL FISHERIES OFFICE
55 Great Republic Drive
Gloucester, MAO1930-2276

Mr. Thomas A. Nies
Executive Director

New England Fishery Management Council
50 Water Street

Newburyport, MA 01950

Dearh?lb '

FEB $1 20?6

Thank you for your letter dated February 4, 2016, regarding enhanced coordination between my
staff in the Habitat Conservation Division and Council staff.

We are committed to improvmg our coordination on waterway development projects of concern
to the Council. This would Nlow you to provide timely EFH conservation recommendations and
voice other concerns as part of the project review process. We understand that projects of
concern to the Council include:

* Offshore Projects - all projects, including energy development projects, cables and
pipelines, mining, etc.

* Nearshore/Estumine Projects - focusirig on large scale projects, including trangportation
and port development projects. Initially, smaller inshore projects will be shared so that
the Council can get a sense off all project types.

We will provide periodic written and verbal updates on projects of concern. These updates will
include other habitat activities occurring within the region. We will be working w'th your staff
to identify specific tools to improve overall coordination and develop mechanisms for your early
pmticipation in the project review process.

We }ook forward to working with the Council to address these importm'it fish habitat
conservation issues.

Sincerely,

Q
!

Louis A. Chiarella

Assistant Regional Administrator for
Habitat Conservation

CC: Bullard

Pentony
Boelke

Greene
rffiA
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Mid-Atlantic Fishery Management Council
800 North State Street, Sulte 201, Dover, DE 19901

Phone: 302-674-2331? Toll Free: 877-446-2362? FAX: 302-674-5399? www.mafmc.org
Richard B. Robins, Jr., Chairman l Lee G. Anderson, Vice Chairman

Christopher M. Moore, Ph.D., Executive Director

[ClEflV[E
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December 22, 2015
JAisJ 0 s 2013

Mr, Lou Chiarella

Assistant Regional Adrninistrator for Habitat Conservation
National Marine Fisheries Service

Northeast Region
55 Great Republic Drive
Gloucester, MA 01930-2276

NEW ENGLAND FISHERY
MANAGEMENT couH6ii

DearMr,d b z

In order to improve the ability of the Council to engage on non-fishing activities that may impact
fish habitat, we are requesting changes to the way the Council staff and Habitat Conservation
Division (HCD) staff communicate.

The Council would like to have its staff informed via email about projects and development
activities of concern occurring witbin the region. To the extent possible, these updates should be
provided early in the project proposal and development process, Projects of conaern for the
Council include:

Offshore Projects - All proposed pro3ecls (e.g., energy projects, cables, sand mining,
etc.).
Ni Projects - Only large scale proposed projects, including any
large transportation and port development projects,

Our staffs should coordinate to ensure the Council receives periodic written and/or verbal
updates on projects of concern from HCD. These updates should include other habitat activities
of interest occurring within the region (i.e., restoration, dam removal, etc.) and be at least
biannual, if possible.

Our staffs should also work to identify available tools to improve online traclcing of projects
within the region. These could include tools such as the Federal Infrastmcture Permitting
Dashboard, as well as other websites, contact and mailing lists. This information will be made
available to the Council and also interested stakeholders/public tbrough the Council website.

We expect these changes will improve how the Council stays informed on proposed projects and
activities in the Greater Atlantic Region and also provide greater opportunity for the Council to
provide fish habitat conservation recornrnendations on proposed projects.

l
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, MID-ATLANTIC
FISHERY MANAGEMENT COUNCIL

Thanks again for your support as we work to enhance our Council's fish habitat conservation
activities. Please call me or Jessica Coaldey of my staff if you have any questions.

Sincerely,
I

l

Christopher M. Moore
Executive Director

cc: R. Robins, L. Anderson, M. Luisi
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New England Fishery Management Council
50WATERSTREET l xeweusypopr,xqssachusir'rsoigso I PHONE9784650492 l paxgzaasssiie
E.F. "Terry" Stockwell nI, Chairman l Thomas A. Nies, Executive Director

January 14, 2016

Mr. John Bullard

GARFO Regional Adrninistrator
NMFS/NOAA Fisheries

55 Great Republic Drive
Gloucester, MA 01930

Dear John:

On January 14, my staff electronically submitted Omnibus Essential Fish Habitat Arnendment 2,
including the Final Environmental Irnpact Statement, to your staff in the Sustainable Fisheries
Division at the Greater Atlantic Regional Fisheries Office. The purpose of this amendment is to
review and revise the essential fish habitat designations, habitat area of particular concern
designations, and adverse effects minimization measures for all New England Fishery
Management Council fishery management plans, including designation of dedicated habitat
research areas. The amendment also reviews and revises spawning protection measures for the
Northeast Multispecies FMP, and updates framework and monitoring provisions related to
habitat management measures.

Upon review of the document, please cornrnunicate any comments and/or need for further
revision directly to me. Please contact me if you have questions.

Sincerely,

?]/?'-=#'

Thomas A. Nies
Executive Director
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New England Fishery Management Council
50WATERSTREET I NEWBURYPORT,MASSACHUSETTSO1950 l PHONE9784650492 l FAX9784653116
E.F. "Terry" Stockwell m, Chairman l Thomas A. Nies, Executive Director

December 18, 2015

Mr. Robert E. Beal

Executive Director

Atlantic States Marine Fisheries Commission

1050 N, Highland Street, Suite 200 A-N
Arlington, VA 22201

Dear Bob:

Our Council is currently working on an omnibus amendment to protect deep-sea coral habitats in
the New England region from the impacts of fishing. During a December 15, 2015 meeting of
the Habitat Plan Development Team, it came to our attention that Vessel Trip Report (VTR)-
based maps of the distribution of effort in the lobster fishery may be missing some important
grounds.

The enclosed figure shows the distribution of revenues in the lobster fishery between 2007 and
2012. More recent data from 2013 and 2014 (not shown) indicate similar patterns of effort. As
you can see, there is no reported effort in the vicinity of Lydonia and Oceanographer Canyons.
Industry members in the audience said that lobster effort is distributed alorig the entire shelf edge
between Heezen and Alvin canyons, but that vessels fishing in some locations may not be
represented in the vessel trip report data. We do not know if this is because they do not hold
other federal permits that trigger the VTR requirement, or because VTRs record only one
location for each sub-trip (gear/statistical area).

We are reaching out to you and your staff to see if you have data that can help us to better
understand the distribution of lobster fishing activity in and around the canyons off Georges
Bank and Southern New Enpland To be clear, the Council has not yet indicated that they intend
to restrict the use of lobster traps within coral zones, but we want to be prepared to analyze
effects on all fisheries operating within the region.

Michelle Bachman is the plan coordinator for this mnendment and can answer any questions you
may have.

Sincerely,

z?] ]?

Thomas A. Nies

Executive Director
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Atlantic States Marine Fisheries Commission
1050 N. Highland Streei * Suite 200A-N it ArlinHton, VA 22201

703.842.0740 * 703.842.0741 (fax) * www.asmfc.org

Robert E. Beal. Evec:urivi' DirmorDoiiglasE.Grout(NH),Cliair JamesJ.Gibiiore,Jr.,(NY),Vice-Chair

Visiois: Siistaiiiably Afaiiagiiig Adaiitic Cmssal Fislieries

'fl'=q2,=,:;E [0)Mr. Thomas Nies
Executive Director

New England Fishery Management Council
50 Water Street

Newburypori, Massachusetts 01950

Dear Tom,

This is in response to your letter on December 18, 2015 requesting data on the distribution of lobster
fishing activity in and around the canyons off Georges Bank and Southern New England. We are
working to obtain this information for the Council and have begun to reach out to state
representatives and industry members.

Addendum X to the American Lobster Fishery Management Plan requires trip level reporting by a
portion of active fishermen. The harvester report includes location fished; however, this is specified
by NMFS Statistical Area. As a result, the location information from these trip reporls is too coarse to
determine the impact of potential deep sea coral protection zones on the lobster fishery.

We are currently exploring others ways to obtain more precise information on the distribution of
offshore lobster fishing effort. These may include working with the Atlantic Offshore Lobstermen's
Association, creating a committee of representative lobster fishermen, and involving industry directly
through a survey. We are likewise working to obtain information on the distribution of the offshore
Jonah crab fishery for the Council's consideration, Given that lobster and Jonah crab are part of a
growing mixed cmstacean fishery, deep sea coral protection zones also have the potential to
significantly impact Jonah crab fishermen.

Since there is no dataset from which to assemble information on the distribution of lobster fishing effort,
substantial work will be required to compile the data requested by the Council. The Commission will
work to have this information for the Febmary Habitat Committee meeting, but due to the complexity of
gathering the data, we may not be able to meet this timeframe. If this is the case, the Commission will
provide the Habitat Committee with an update and a timefrarne of when the data will be available.

We look forward to working closely with the Council on this important issue.

Sincerely,

JANO52016

p;, 9GL? !!SHERY
MANAGEMENT COUNC'lLr

Robert E. Beal

MAINE - NEW HAMPSHIRE - MASSACHUSETI'S - RHODE ISLAND - CONNECTICUT - NEW YORK - NEW JERSEY - DELAWARE
PENNSYLVANIA - MARYLAND - VlRGlN[A - NORTH CAROLINA - SOUTH CAROLiNA - GEORGIA - FLORIDA
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4055 FABER PLACE DRIVE, SUITE 201
NORTH CHARLESTON, SOUTH CAROLINA 29405

TEL 843/571-4366 FAX 843/769-4520
Toll Free l-866-SAFMC-10

email: safmc@safmc.net web page: www.safmc.net

Robert K. Mahood, Executive Director
Gregg T. Waugh, Deputy Executive Director

Dr. Michelle Duval

Charlie Phillips, Vice Chair

POLICY FOR THE PROTECTION AND RESTORATION OF ESSENTIAL FISH
HAJ3ITATS FROM ENERGY EXPLORATION AND DEVELOPMF,NT

ACTIVITIES

(December 14, 2015)

Introduction

This document provides guidance from the South Atlantic Fishery Management Council
(SAFMC) regarding the protection of Essential Fish Habitat (EFH) and Habitat Areas of
Particular Concern (EFH-HAPCs) from impacts associated with energy exploration and
development activities as described in the "Threats to Marine and Estuarine Resources"
section of this policy. This document also provides guidance regarding mitigation of
those impacts, including avoidance, minimization and compensatory mitigation. The
guidance is consistent with the overall habitat protection policies of the SAFMC as
formulated and adopted in the Habitat Plan (SAFMC l 998a), the Comprehensive EFH
Amendment (SAFMC l 998b), the Fishery Ecosystem Plan of the South Atlantic Region
(SAFMC 2009a), Comprehensive Ecosystem-Based Amendment 1 (SAFMC 2009b),
Comprehensive Ecosystem-Based Amendment 2 (SAFMC 2011 ), and the various Fishery
Management Plans (FMPs) of the Council.

For the purposes of policy development, the types of activities within the scope of this
document include wind; oil and gas; methane hydrate mining; estuarine and marine
hydrokinetic; liquefied natural gas (LNG) regasification, pipelines, and offshore and on-
shore facilities; and onshore power plants. The findings assess potential impacts to EFH
and EFH-HAPCs posed by activities related to energy exploration and development in
offshore and coastal waters, riverine systems and adjacent wetland habitats, and the
processes that could improve those resources or place them at risk. The policies and
recommendations established in this document are designed to avoid and minimize
impacts and optimize benefits from these activities, in accordance with the general
habitat policies of the SAFMC as mandated by law. The SAMFC may revise this
guidance in response to changes in the types and location of energy exploration and
development activities in the South Atlantic region, applicable laws and regulatory
guidelines, and knowledge about the impacts of energy exploration and development on
habitat.

-l-
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EFH At Risk from Energy Exploration and Development Activities

The SAFMC finds that:

1. Energy exploration or development has the potential to occur within or in proximity
to EFH including - but not limited to - coral, coral reefs, and live/hardbottom habitat
at all depths in the Exclusive Economic Zone (EEZ); EFH-HAPCs; or other special
biological resources essential to commercial and recreational fisheries under SAFMC
jurisdiction.

2. Energy development activities have the potential to cause impacts to a variety of
habitats across the shelf and to nearshore, estuarine, and riverine systems and
wetlands, including:
a) waters and benthic habitats in or near drilling and disposal sites, including those

potentially affected by sediment movement and by physical disturbance
associated with drilling activities and site development;

b) svaters and benthic habitats in or near LNG processing facilities or other energy
development sites,

c) exposed hardbottom (e.g. reefs, live bottom, deepwater Lophelia mounds) in
shallow and deep waters,

d) coastal wetlands
e) coastal inlets and
f) riverine systems and associated wetlands; and
g) Intertidal oyster reefs

3. Certain offshore, nearshore, and riverine habitats are particularly important to the
long-term viability of commercial and recreational fisheries under SAFMC
management, and potentially threatened by oil, gas, wind and other energy
exploration and development activities:
a) coral, coral reef and live/hardbottom habitat, including deepwater coral

communities,
b) marine and estuarine water column habitat,
c) estuarine wetlands, including mangroves and marshes,
d) submerged aquatic vegetation (including seagrass),
e) waters that support diadromous fishes, and their spawning habitats
f) waters hydrologically and ecologically connected to waters that support EFH.

4. Siting and design of onshore receiving, holding, and transport facilities could have
impacts on wetlands, shallow habitats such as oyster reefs and submerged aquatic
vegetation, and endangered species' habitats if they are not properly located.

s. Sections of South Atlantic waters potentially affected by these projects, both
individually and collectively, have been identified as EFH or EFH-HAPC by the
SAFMC. Potentially affected species and their EFH under federal management
include (SAFMC, 1998b):
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a) Summer Flounder (various nearshore waters, including the surf zone and inlets;
certain offshore waters),

b) Bluefish (various nearshore waters, including the surf zone and inlets),
c) many snapper and grouper species (live/hardbottom from shore to 600 feet, and -

for estuarine-dependent species such as gag grouper and gray snapper -
unconsolidated bottoms and live/hardbottoms in the estuaries,

d) Black Sea Bass (various nearshore waters, including unconsolidated bottom and
live/hardbottom to 600 feet),

e) penaeid shrimp (estuarine emergent habitat, offshore habitats used for spawning
and growth to maturity, and waters connecting to inshore nursery areas, including
the surf zone and inlets, live/hardbottom),

f) coastal migratory pelagics (e.g., King Mackerel, Spanish mackerel) (sandy shoals
of capes and bars, barrier island ocean-side waters from the surf zone to the shelf
break inshore of the Gulf Stream; all coastal inlets),

g) corals of various types and associated organisms (on hard substrates in shallow,
mid-shelf, and deepwater),

h) royal red shrimp (upper regions of the continental slope from 180 meters (590
feet) to about 730 meters (2,395 feet), with concentrations found at depths of
between 250 meters (820 feet) and 475 meters (1,558 feet) over blue/black mud,
sand, muddy sand, or white calcareous mud),

i) rock shrimp (offshore terrigenous and biogenic sand bottom habitats from 18 to
182 meters in depth with highest concentrations occurring between 34 and 55
meters. This applies for all areas from North Carolina through the Florida Keys.
Essential fish habitat includes the shelf current systems near Cape Canaveral,
Florida which provide ma3or transport mechanisms affecting planktonic larval
rock shrimp),

j) golden crab (a flat foraminferan ooze habitat; distinct mounds, primarily of dead
cora}; ripple habitat; dunes; black pebble habitat; low outcrop; and soft-
bioturbated habitat),

k) Pennatulacea (sea pens and sea pansies) muddy, silt bottoms from the subtidal to
the shelf break, and deepwater cora}s and associated communities,

l) Highly Migratory Species (areas identified as EFH for managed by the Secremry
of Commerce (e.g., inlets and nearshore waters, including shark pupping and
nursery grounds), and

m) Diadromous species (riverine and offshore areas that support, including important
prey species such as shad, herring and other alosines in addition to Shortnose and
Atlantic sturgeon).

6. Many of the habitats potentially affected by these activities have been identified as
EFH-HAPCs by the SAFMC. Each EFH-HAPC, type of activity posing a
potential threat and FMP is provided as follows:

-3-

EFH-HAPC Activity FMP
Nearshore hardbottom LNG regasification, pipelines

and power plants
Snapper Grouper

Coastal inlets ' estuarine hydrokinetic; LNG
regasification, pipelines,

Shrimp, Snapper Grouper
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EFH-HAPC Activity FMP

Spawning sites estuarine hydrokinetic; LNG
regasifncation and pipelines; and
power plants

Shrimp, Snapper Grouper

Manganese outcroppings on the
Blake Plateau

oil and gas; methane hydrate
mining; marine hydrokinetic;
LNG regasification and pipelines

Snapper Grouper, Golden Crab

Pelagic and benthic Sargassum wind': oil and gas; marine
hydrokinetic; LNG regasification
and pipelines

Snapper Groi.iper, Dolphin
Wahoo

lnshore and nearshore areas to
the ends of the sandy shoals of
Cape Lookout, Cape Fear, and
Cape Hatteras, North Carolina;
Hurl Rocks, South Carolina; and
Phragmatopoma (worm reefs)
reefs off the central coast of
Florida and near shore

hardbottom south of Cape
Canaveral

wind; oil and gas marine
hydrokinetic; LNG regasification
and pipelines

Coastal Migratory Pelagics

Atlantic coast estuaries with high
numbers of Spanish mackerel
and cobia from ELMR, to include
Bogue Sound, New River, North
Carolina; Broad River, South
Carolina

estuarine hydrokinetic; LNG on-
shore facilities; and power plants

Coastal Migratory Pelagics

Florida Bay, Biscayne Bay, Card
Sound, and coral hardbottom
habitat from Jupiter Inlet through
the Dry Tortugas, Florida

wind; oil and gas; marine
hydrokinetic; LNG regasification
and pipelines

Spiny Lobster

Hurl Rocks (South Carolina) '
The Phragmatopoma (worm
reefs) off central east coast of
Florida; nearshore (0-4 meters;
0-12 feet) hardbottom off the
east coast of Florida from Cape
Canaveral to Broward County;
offshore (5-30 meters; 15-90
feet) hardbottom off the east
coast of Florida from Palm

Beach County to Fowey Rocks;
Biscayne Bay, Florida: Biscayne
National Park, Florida: and the
Florida Keys National Marine
Sanctuary

wind; oil and gas; marine
hydrokinetic; LNG regasification
and pipelines

Coral, Coral Reef, and Live
Hard/bottom

Council-designated
Adificial Reef Special
Management Zones (SMZs)

wind; oil and gas methane
hydrate mining; marine
hydrokinetic: LNG regasification
and pipelines

Snapper Grouper, Coastal
Migratory Pelagics, Coral, Coral
Reef, and Live Hard/bottom
Habitat

Troughs and terraces
interrningled with sand, mud, or
shell hash at depths of 150 to
300 meters

wind; oil and gas; marine
hydrokinetic; LNG regasification
and pipelines

Snapper-grouper
[golden tilefish

Rock overhangs, rock outcrops,
manganese-phosphorite rock
slab formations, and
rocky reefs

wind oil and gas marine
hydrokinetic; LNG regasification
and pipelines

Snapper-grouper
[blueline tilefish]

HAPCs designated for HMS
species (e.g., sharks) in the
South Atlantic region -
exploration and development

wind; oil and gas; marine
hydrokinetic; LNG regasification
and pipelines

Highly Migratory Species
(NMFS FMP)



7. Habitats likely to be affected by energy activities include many recognized in state
level fishery management plans. Examples of these habitats include Strategic
Habitat Areas (SHAs) such as those established by the State Marine Fisheries
Commissions via FMPs, coastal habitat protection plans, or other management
provisions. North Carolina S]F-IAs, are a "subset of the overall system that includes
a representative portion of each unique habitat so that overall biodiversity and
ecological functions are maintained." NCMFC has established 20 units for Region
l ; 67 units for Region 2; and 48 units for Region 3.

Threats to Marine and Estuarine Resources from Energy Exploration and
Development Activities

The SAFMC finds that energy exploration and development activities threaten or
potentially threaten EFH through the following mechanisms:

1. Direct mortality and displacement of organisms at and near dredging (Clarke et al.
2000), drilling or trenching sites , in addition to the installation of facilities and
operation of such facilities .

2. Deposition of fine sediments (sedimentation) and drilling muds down-current
from drilling, dredging, trenching, and/or backfilling sites. In a review of over 77
published studies that examine the effects of sedimentation and turbidity with 89
coral species, Erftemeijer et al. (2012) concluded increased sedimentation cause
smothering and burial of coral polyps, shading, tissue necrosis, and unhealthy
high concentrations of bacteria in coral mucus. Turbidity and sedimentation also
reduce the recruitment, survival, and settlement of coral larvae.

3. Chronic elevated turbidity in and near drilling, dredging, trenching, and/or
backfilling sites, which can interfere with foraging by fish and shrimp and abrade
their gills and other soft tissues (Lindeman and Snyder 1999).
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EFH-HAPC Activity FMP

Deepwater Coral HAPCs are
designated as Snapper Grouper
EFH-HAPCs: Cape Lookout
Coral HAPC, Cape Fear Coral
HAPC, Blake Ridge Diapir Coral
HAPC Stetson-Miami Terrace
Coral HAPC, and
Pourtak:s Terrace Coral HAPC

wind; oil and gas; marine
hydrokinetic; methane hydrate
mining, LNG regasification and
pipelines

Coral, Coral Reef, and Live
Hard/bottom Habitat

Estuarine emergent and
mangrove wetlands

estuarine hydrokinetic LNG on-
shore facilities; and power plants

Shrimp, Snapper Grouper

Seagrass estuarine hydrokinetic; LNG on-
shore facilities; and pov=ier plants

Shrimp, Snapper Grouper

State-ffesignated nursery
habitats (e.g., Florida Aquatic
Preserves)

estuarine hydrokinetic; LNG on-
shore facilities; and power plants

Shrimp, Snapper Grouper



4. Direct mortality of eggs and larvae of marine organisms from water intake
(Gallaway et al. 2007); post-larvae, juveniles and adults of marine and estuarine
organisms due to spills from pipelines, or from vessels in transit near or close to
inlet areas.

s. Alteration of long-term shoreline migration patterns with complex ecological
consequences due to the placement of facilities (nearshore/offshore.)

6. One of the risks associated with horizontal directional drilling (HDD) is the
escape of drilling mud into the environment as a result of a spill, collapse of the
drill hole or the rupture of mud to the surface, which is commonly known as a
?frac-out". A frac-out is caused when excessive drilling pressure results in
drilling mud leaching vertically toward the surface. Because HDD activities
occur in proximity to sensitive habitats (e.g., seagrass, coral), burial of habitat
could result from ?frac-outs" associated with HDD.

7. Permanent conversion of soft bottom habitat to artificial hardbottom habitat
through installing a hard linear stmcture (i.e., a pipe covered in articulated
concrete mats) can occur and the ecological effects of this habitat conversion are
not well-understood.

8. Impacts to benthic resources from placement and shifting of anchors (Rogers and
Oarrison 2001 ), cables (Messing 2011 ; Gilliam and Walker 2012), pipelines, and
other types of direct mechanical damage such as damage from deployment of
instrumentation (e.g., Acoustic Doppler Current Profiles).

9. Alterations in amount and timing of riverflow and significant blockage or
reduction in area of critical spawning habitat resulting from damming or diverting
rivers

10. Alteration of community diversity, composition, food webs and energy flow due
to addition of structure (Sammarco, Paul W. 2014; Claisse et al. 2014).

11. Fish behaviour and health may be negatively impacted by anthropogenic sound
depending on sound pressure levels and the duration of the sound producing
activity (Popper et al 2014).

12. Operation of power plants can alter water quality The greatest risk to aquatic and
estuarine ecosystems posed by power plant cooling systems is continuous
exposure to sublethal stressors, such as changes in water quality, rather than the
abrupt mortality of large numbers of organisms due to impingement and
entrainment (Clark and Brownell 1973; Laws 2000; Kulkarni et al. 2011). Water
quality (inclusive of temperature and salinity) is known to be a driver of fine scale
spatial variation in nearshore fish communities, e.g., in Biscayne Bay (Serafy et
al. 1997; 2003; 2005; Faunce and Serafy 2007).
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13. The interactions among all effects (including lethal and sub-lethal; direct and
indirect; short-term, long-term, and cumulative) affect the magnitude of the
overall impacts. Such interactions may result in a scale of effect that is
multiplicative rather than additive. The effects of those interactions are largely
unstudied and almost completely unknown.

SAFMC Policies for Energy Exploration and Development Activities

The SAFMC establishes the following policies and best management practices (BMPs)
related to energy exploration and development activities and related projects, to clarify
and augment the general policies already adopted in the Habitat Plan and Comprehensive
Habitat Amendment (SAFMC 1998a; SAFMC 1998b; SAFMC 2009a). The following is
intended to include existing relevant guidance documents (e.g., Alternative Energy
Ewironmental Information Needs (USDOI, MMS 2007a):

General Policies:

l . Projects should avoid, minimize, and - where possible - offset damage to EFH,
EFH-HAPCs, and SHAs. This should be accomplished, in part, by integrating the
best available and least damaging technologies into the project design.

2. Pro3ects should avoid intersection or overlap with Allowable Fishing Areas within
the Deepwater Coral HAPCs.

3. All facilities associated with energy exploration and development, should be
designed to avoid or minimize to the maximum extent practicable impacts on
coastal ecosystems and sand sharing systems.

4. Projects should comply with existing standards and requirements regulating
domestic and international transportation of energy products including regulated
waste disposal and emissions which are intended to minimize negative impacts on
and preserve the quality of the marine environment.

s. Open-loop LNG processing facilities should be avoided in favor of closed-loop
systems. Water intake associated with closed-loop should be minimized and the
effects to fishery resources should be determined through baseline studies and
pro3ect monitoring.

6. Pilot scale projects should not occur in areas where full-scale efforts are predicted
to be environmentally unacceptable (e.g., MPAs, CHAPCs, and Spawning
SMZs).
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EFH Review, Admitiistrative Policies, Licensing Policies and Best Managemem
Practices:

1. EFH Assessments prepared for energy-related projects include the mandatory
components set forth in 50 CFR Part 600, Subpart K:

* A description of the proposed action;
* An analysis of the effects, including cumulative effects, of the action on

EFH, the managed species, and associated species by life history stage;
* The Federal agency's views regarding the effects of the action on EFH;

and

* Proposed mitigation

2. Projects requiring expanded EFH consultation should provide a full range of
alternatives, along with assessments of the relative impacts of each on each type
of EFH, EFH-HAPC, and SHAs. Expanded EFH consultations allow NMFS and
a Federal action agency the maximum opportunity to work together in the review
of an activity's impact on EFH and the development of EFH conservation
recommendations. Expanded consultation procedures must be used for Federal
actions that would result in substantial adverse effects to EFH. Federal action
agencies are encouraged to contact NMFS at the earliest opportunity to discuss
whether the adverse effect of a proposed action makes expanded consultation
appropriate.

3. Impact evaluations should include quantitative assessments for each habitat based
on recent scientific studies, habitat characterizations, and the best available
information. All EFH assessments should be based upon the best available
science, be conservative, and follow precautionary principles as developed for
various Federal and State po}icies. EFH Assessments are produced with
information gathered from the best available technologies to map and characterize
project sites (e.g., see Vinick et al. 2012). The methods used for habitat mapping
and characterization work should reflect input from resource trustees and be
performed with experienced personnel.

4. Existing transportation infrastructure (e.g., existing cables or pipelines) should be
utilized wherever practicable in order to avoid or minimize environmental
impacts.

s. The effects of sound from proposed projects on fish behaviour and health should
be considered in EFH Assessments.

6. Compensatory mitigation should not be considered until avoidance and
minimization measures have been duly demonstrated. Compensatory mitigation
should be required to offset losses to EFH, including losses associated with
temporary impacts, and should take into account uncertainty and the risk of the
chosen mitigation measures inadequately offsetting the impacts. Mitigation
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should be local, "up-front,? and "in-kind," and include long-term monitoring to
assess and ensure the efficacy of the mitigation program selected.

7. Modelling efforts should fully characterize assumptions applied and disclose any
potential biases that may affect results

8. Determination of the physical and chemical oceanographic and meteorological
characteristics of the area should be done through field studies by lead action
agencies, coopemting agencies, academics, or the applicant. These characteristics
include but are not limited to, on-site direction and velocity of currents and tides,
sea states, temperature, salinity, water quality, wind storms frequencies, and
intensities and icing conditions. Studies should also include a detailed
characterization of seasonal surface currents and likely spill trajectories. Such
studies must be conducted prior to approval of any Exploration Plan or
Development and Production Plan in order to have adequate information upon
which to base decisions related to site-specific proposed activities.

9. The Environmental Impact Statement (EIS), Environmental Assessment (EA) or
EFH Assessment for any outer continental shelf oil and gas lease sale should
address impacts, if any, from activities specifically related to natural gas
production, safety precautions required in the event of the discovery of "sour gas"
or hydrogen sulfide reserves and the potential for cross-shelf transport of
hydrocarbons to nearshore and inshore estuarine habitats by Gulf Stream spin-off
eddies. The EIS, EA, or EFH Assessment should also address the development of
contingency plans to be implemented if problems arise due to oceanographic
conditions or bottom topography, the need for and availability of onshore support
facilities in coastal areas, and an analysis of existing facilities and community
services in light of existing major coastal developments.

10. License or permit decisions for construction pro3ects that penetrate or attach to the
seabed should be based on geotechnical studies completed to ensure that the
geology of the area is appropriate for the construction method and that geological
risks are appropriately mitigated.

11. Adequate spill containment and clean-up equipment should be maintained for all
development facilities, and, the equipment shall be available on-site or located so
as to be on-site within the landing time trajectory.

12. Bonds must be required and must be adequate to assure that resources will be
available for unanticipated environmental impacts, spill response, clean-up and
environmental impact assessment.

13. Exploration and development activities should not disrupt or impede known
migratory patterns of endangered and threated species, nor shall they disrupt or
impede the breeding or nesting seasons of endangered and threatened species.
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This may necessitate the imposition of seasonal, spatial, or other constraints on
exploration and development activities.

14. Licenses and permits clearly should describe required monitoring before, during
and after the project in sufficient detail to document pre-pro3ect conditions and the
initial, long-term, and cumulative impacts of the project on EFH. Monitoring and,
if necessary, for adaptive management shall be required for the life of the project.
The monitoring methods should reflect input from resource trustees and be
conducted by experienced personnel.

15. Third party environmental inspectors shall be required on all projects to provide
for independent monitoring and permit compliance.

16. Hydrotest chemicals that may be harmful to fish and wildlife resources should not
be discharged into waters of the United States.

17. Licenses or permits should require all project-related work vessels that traverse
any reef system or sensitive habitat to be equipped with standard navigation aids,
safety lighting and communication equipment. Equipment, such as tow lines, that
could drag along the bottom and impact benthic habitat should be secured during
transit. U.S. Coast Guard automated identification system (AIS) requirements
must be followed.

18. Any anchor placement should completely avoid corals and be visually verified by
diver or remote camera. In addition, measures to avoid anchor sweep should be
developed and implemented.

19. Appropriate buffers should be designated around sensitive marine habitats.

20. A contingency plan should be required to address catastrophic blowouts or more
chronic material losses from LNG facilities, including tra3ectory and other impact
analyses and remediation measures and responsibilities.

21. Licenses and permits should require the development of resource sensitivity
training modules specific to each project, construction procedures, and habitat
types found within the pro3cct impact area. This training should be provided to all
contractors and sub-contractors that are anticipated to work in or adjacent to areas
that support sensitive habitats.
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Protection of Deep-Sea Corals from Physical Damage by Fishing Gear
under the MSA Deep Sea Coral Discretionary Authority

Purpose

The National Oceanic and Atmospheric Administration (NOAA) is a steward of the nation's
living marine resources. This doc.ument will assist NOAA offices and the regional fishery
management councils (Councils)1 when developing protective measures for deep-sea corals
under section 303(b)(2)(B) of the Magnuson-Stevens Fishery Conservation and Management Act
(MSA).2 Section 303(b)(2) provides that any fishery manag'ement plan (FMP) which rs prepared
by any Council or the Secretary, with respect to any fishery, may:

A) designate zones where, and periods when, fishing shall be limited, or shall not be
permitted, or shall be permitted only by specified types of fishing vessels or with
specified types and quantities of fishing gear;

B) designate such zones in areas where deep sea corals are identified under section 408
[the Deep Sea Coral Research and Technology Program], to protect deep sea corals
from physical damage from fishing gear or to prevent loss or damage to such fishing
gear from interactions with deep sea corals, after considering long-term sustainable
uses of fishery resources in such areas. 16 U.S.C. § 1 853(b)(2)(A)-(B).

We encourage use of this discretionary authority to advance the agency's and Councils'
conservation objectives. NOAA's Strategic Plan for Deep-Sea Coral and Sponge Ecosystems
seeks to ensure that fisheries that may interact with known and likely deep-sea coral ecosystems
are identified and monitored and that such ecosystems are protected from the impacts of fishing
gear (see Figure l).3 This document is consiste'nt with those policy goals.

' Hereafter, "Council" includes NOAA's National Marine Fisheries Service (NMFS), when it prepares
fishery management plans or amendments under MSA sections 304(c) (Secretarial plans) and (g)
(Atlantic highly migratory species plans).

2 This document supercedes NMFS Office of Habitat Conservation's Essential Fish Habitat and Deep-sea
Coral Authorities White Paper (Feb. 2010).

3NOAA 2010. NOAA Strategic Plan for Deep-Sea Coral and Sponge Ecosystems.' Research,
Management, and International Cooperation. Silver Spring, MD: NOAA Coral Reef Conservation
Program. NOAA Technical Memorandum CRCP 11. 67 pp.
http://coris.noaa.gov/activities/deepsea coral/ Deep-sea sponge habitats can play similar ecological roles
and face similar threats as deep-sea coral habitats, but they are outside the scope of the discretionary
authority and thus not addressed in this document.
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Figure 1 : NOAA's precautionary approach to manage bottom-tending gear, especially mobile
bottom-tending gear and other adverse impacts of fishing on deep-sea coral and sponge
ecosystems, as described in NOAA's Strategic Plan for Deep-Sea Coral and Sponge Ecosystems.

Scope

This document focuses on the use of MSA section 303(b)(2)(B) discretionary authority to
minimize physical damage from fishing gear to deep-sea corals identified by the Deep Sea Coral
Research and Technology Program. Such measures would also prevent loss or damage to gear
from interactions with deep-sea corals. In addition to the discretionary authority, other MSA
provisions may be relevant to deep-sea corals. See Other MSA Provisions (explaining
mandatory requirements for essential fish habitat and bycatch).

What are considered Deep-Sea Corals?

There is strong scientific consensus on the taxa that are considered "corals"" but less consensus
on what is considered "deep sea.? For the purposes of this document and the implementation of
the MSA, NOAA has defined the term ?deep-sea corals" as azooxanthellate corals (i.e., corals
that do not depend upon symbiotic algae and light for energy) generally occurring at depths
below 50 meters.5 0f particular ecological importance and conservation concern are "structure-

4 Cairns, S.D. 2007. Deep-water corals: an overview with special reference to diversity and distribution of
deep-water scleractinian corals. Bulletin of Marine Science, 81(3): 311-322.

s See NOAA Strategic Plan for Deep-Sea Coral and Sponge Ecosystems, supra note 3 ; 1"' Report to
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forming deep-sea corals," those colonial deep-sea coral species that provide vertical structure
above the seafloor that can be utilized by other species?' and are mos; likely to be damaged by
interactions with fishing gear. Structure-forming deep-sea corals include both branching stony
corals that fortn a structural framework (e.g., Lophelia pertusa) as well as individual colonies of
corals, such as gorgonians and other octocorals, black cora}s, gold corals, and lace corals (Table
l). These are often referred to as habitat-forming deep-sea, deep-water, or cold-water corals.

*Gorgonians are included by many taxonomists in the Order Alcyonacea.
Table 1: Major deep-sea coral groups (phylum Cnidaria)7

Congress on Implementation of the Deep Sea Coral Research and Technology Program, infra note 7; and
The State of Deep Coral Ecosystems of the United States (NOAA 2007).

6 Lumsden SE, Hourigan TF, Bruckner AW, Dorr G (eds.) 2007. The State of Deep Coral Ecosystems of
the United States. NOAA Technical Memorandum CRCP-3. Silver Spring MD.

7 NOAA 2008. 1 " Report to Congress on the Implementation of the Deep Sea Coral Research and
TechnologyProgram. http://www.nmfs.noaa.gov/habitat/2010 deepcoralreport.pdf.
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Class Subclass Order
Common

Name
Additional Information

Anthozoa-

corals, sea
anemones, sea

pens

Hexacorallia

Scleractinia Stony corals
A few species forrn deep-water reef-
like structures known as biohertns,
coral banks, or lithoherrns.

Zoantharia Gold corals

Only a few zoanthids in the family
Parazoanthidae (e.g., genus
Kulamanamana & Savalia) form rigid
skeletons.

Antipatharia Black corals
Many branching forms. Certain
species harvested for jewelry in
Hawaii.

Octocorallia

Alcyonacea*
Tme sofl

corals
Most are not major structure-forming
species.

Gorgonacea
Gorgonians,
sea fans, sea
whips

Many branching forms. At least 12
families contain major structure-
forming species.

Pennatulacea Sea pens

Unlike other species, sea pens are
found on soft sediments. Contribution
as habitat and to biodiversity is not
well understood.

Hydrozoa-
hydroids and
hydromedusae

Hydroidolina
Anthoathecata

(Family
Stylasteridae)

Stylasterids or
lace corals

Can form branching colonies. May be
confused with stony corals but the
resemblance is superficial.



What is the role of the Deep Sea Coral Research and Technology Program (DSCRTP) ?

The DSCRTP was established under MSA section 408 to identify and map locations of deep-sea
corals, monitor activity in locations where deep-sea corals are known or likely to occur, and
submit information to the Councils. Section 408 also authorizes the program to conduct
research, develop technologies or methods designed to assist fishery participants in reducing
interactions between gear and deep-sea corals, and engage in other -activitie'm.8 The program
integrates expertise and resources available across NOAA to provide scientific information
needed to conserve and manage deep-sea coral ecosystems.9

Upon request, the DSCRTP has been providing available information on deep-sea corals to some
Councils and Regions to assist them with management initiatives. The DSCRTP is also
compiling a database of information on known deep-sea coral locations. The database and its
records are undergoing peer review and then, consistent with MSA confidentiality requirements,
will be made publicly available through a u.s. Geological Survey web site, OBIS-USA.gov, and
through a NOAA web application. The records of deep-sea coral locations are also being used to
identify areas likely to contain deep-sea corals using scientific modeling approaches coupled
with new field research. In addition, the Program will continue to work with Councils and other
partners to develop an updated list of known areas with ma3or structure-forming deep-sea coral
aggregations for inclusion in the Program's statutorily required biennial report to Congress on
efforts to identify, monitor, and protect deep-sea corals.

The DSCRTP may present a Council with research on, and la'iown locations of, deep-sea coral
areas and areas with expected habitat suitable to support deep-sea corals. Should a Council or
other organization have information on the location or bycatch of deep-sea corals, it may provide
that information to the DSCRTP. If the DSCRTP concurs with that information, it may submit
the information to the Council as an area that the Council could consider for protection under the
deep-sea corals discretionary authority. The DSCRTP, in consultation with the appropriate
Council(s), will periodically review any new information available on deep-sea coral areas and
proposc revisions and/or amendments to these areas as warranted. If possible, the DSCRTP will
schedule such reviews to coincide with a Council's existing essential fish habitat review
schedule to maximize efficiency and effectiveness.

As explained below, under the deep-sea coral discretionary authority, a Council may adopt
measures that restrict or prohibit fishing or fishing gear. NOAA may provide recommendations
to assist Councils in identifying deep-sea coral zones and potential protective actions. These
recommendations are in line with MSA section 408, described above, which provides, among
other things, that the DSCRTP develop methods designed to assist fishing industry participants
in reducing interactions between fishing gear and deep sea corals. The DSCRTP may provide
recommendations to a Council for the initial incorporation of deep-sea coral information into an

8 See 16 u.s.c. § 1884.

9 See http://coralreef.noaa.gov/deepseacorals/noaasrole/research technolo@y/ for further information.

4



FMP and for any subsequent modification to fishery management actions. If applicable, NOAA
may also provide recommendations for protection of deep-sea corals identified as EFH,
including recommendations for designating deep-sea corals as habitat areas of particular concern
(HAPCs). In making recommendations, the DSCRTP will coordinate with the appropriate
NOAA office(s).

Deep-Sea Coral Discretionary Authority

This section addresses designating deep-sea coral zones and adopting protective measures in an
FMP, FMP amendment or omnibus amendment that applies to several FMPs. Such measures
must be consistent with the National Standards, other MSA provisions and other applicable Iaw.
When using the discretionary authority, an FMP/amendment should clearly state the purpose,
need and rationale for the action; be supported by the factual record, including environmental,
economic and social impact analyses; and cite to the authority. Example citation: "The purpose
of this action is to protect deep-sea corals from physical damage from fishing gear as authorized
by section 303(b)(2)(B) of the Magnuson-Stevens Fishery Conservation and Management Act."

Designating Deep-Sea Coral Zones

When designating deep-sea coral zones, the following parameters and considerations apply:

The authority may ? be used for deep-sea coral areas identified by the DSCRTP.
Deep-sea coral zones may ? be designated within the U.S. Exclusive Economic Zone
(EEZ) and within the geographical range of a fishery managed under an FMP. A Council
may develop protective measures for.such zones that apply to any fishing, not just that
managed under the applicable FMP. 'o Thus, measures-may apply to fishing that is
managed under a different federal FMP or to state-regulated fishing that is authorized in
the EEZ.

3. A Council should coordinate with potentially affected Councils, state commissions, and
states to ensure that it has sufficient information to support the need for its action and to
analyze impacts of the action on other fisheries.1 '

1.

2.

10 . - . -There may be instances where deep-sea corals extend from the EEZ into state waters. While a Counctl
cannot designate the state waters portion as a deep-sea coral zone under MSA section 303(b)(2)(B), it
could describe the deep-sea corals in its FMP. A Council could also explore whether protective measures
should be applied to federal permittees when fishing near the deep-sea corals in state waters. However,
there would have to be a conservation and management need under the MSA for such action. Should this
scenario arise, please consult NOAA General Counsel for further guidance.

" See 16 U.S.C. § 1 853(a)(9) (requiring FMP to have a fishery impact statement addressing likely effects
on and possible mitigation measures for participants in fisheries in adjacent areas under the authority of
another Council, after consultation with that Council and representatives of the fisheries' participants).
Often, a Council will consult directly with other Councils when developing an action that might affect
their fisheries. In addition, where a fishery extends beyond the geographical area of authority of any one
Council, the Secretary may designate a Council to prepare an FMP/arnendment or require that the

s



4. Long-term sustainable uses of fishery resources in the deep-sea coral areas must be
considered. This consideration informs but does not limit the scope of protective
measures that a Council may adopt.

s. Deep-sea coral zones and protective measures may be adopted even if there are no
vessels currently fishing at or near the areas or there is no indication that current fishing
activities are causing physical damage to deep-sea corals.

6. To ensure the effectiveness of protective measures, deep-sea coral zones may include, as
necessary, additional areas beyond the exact locations of the deep-sea corals.

Areas considered as priorities for protective measures should be identified on a case-by-case
basis considering the following ecological factors and other factors as appropriate:'2

the size of the reef or coral aggregation, or density of structure-forming deep-sea corals;
the occurrence of rare species;
the importance of the ecological function provided by the deep-sea corals as habitat;
the extent to which the area is sensitive to human-induced environmental degradation;
the likelihood of occurrence of deep-sea corals in unsurveyed areas based on the results
of coral habitat suitability models or similar methods.

*

*

*

*

*

Protective Measures

Within the designated deep-sea coral zongs, there are various options available for protecting the
corals from physical damage from fishing gear, including but n-ot limited to:l3

l . Restrictions on the location where fishing may occur. If a closure to all fishing is being
considered, it must comply with requirements at MSA section 303(b)(2)(C),14 which
include establishing a timetable for review of the closed area's performance. This review
should be conducted in consultation with the DSCRTP. Given the additional

FMP/amendment be jointly prepared. Id. f§ 1854(f)(1).

'2 See NOAA Strategic Plan for Deep-Sea Coral and Sponge Ecosystems, supra note 3.

'3 See supra page 1 (quoting authority for fishing and gear restrictions under 16 U.S.C. § 1 853(b)(2)(A)).

'4 With respect to any closure of an area to all fishing, an FMP/amendment must ensure the closure:
"(i) is based on the best scientific information available; (ii) includes criteria to assess the conservation
benefit of the closed area; (iii) establishes a timetable for review of the closed area's performance that is
consistent with the purposes of the closed area; and (iv) is based on an assessment of the benefits and
impacts of the closure, including its size, in relation to other management measures (either alone or in
combination with such measures), including the benefits and impacts of limiting access to: users of the
area, overall fishing activity, fishery science, and fishery and marine conservation." 16 U.S.C. §
1853(b)(2)(C).

6



2.

3.

4.

requirements and process, a Council may want to consider whether targeted gear
restrictions, as opposed to a full fishing closure, would provide sufficient protection.
Restrictions on fishing by specified types of vessels or vessels with specified types and
quantities of gear. These could include, for example, limits on the use of specified
fishing-related equipment, required equipment modifications to minimize interactions
with deep-sea coral communities, prohibitions on the use of explosives and chemicals,
prohibitions on anchoring or setting equipment, and prohibitions on fishing activities that
cause damage to deep-sea corals.
Proactive protection by freezing the footprint of current fishing activities of specified
types of vessels or vessels with specified types and quantities of gear to protect known or
expected locations of deep-sea corals.
Limits on the harvest or bycatch of species of deep-sea coral that provide structural
habitat for other species, assemblages, or communities.

Other MSA Provisions

The deep-sea coral authority is discretionary, but there are other mandatory requirements that
may be applicable, including MSA provisions on essential fish habitat and bycatch.

Essential Fish Habitat (EFH)

MSA section 303(a)(7) requires that an FMP describe and identify EFH for the fishery, minimize
to the extent practicable adverse effects caused by fishing, and identify other actions to
encourage the conservation and enhancement of the EFH. Federal action agencies must consult
with NOAA on activities that may adversely affect EFH, and NOAA provides non-bindingWltn INUAA On aCnVlueS InaK ma7 aaverseiY atteCt Et"ti, ana NUAA7?
conservation recommendations to the agencies through that process.' If a deep-sea coral area is
EFH (e.g., essential for spawning, breeding, feeding or growth to maturity of fish managed underljlll %?-s-> %I-IJ?llLll-11 1(/l -5p?'V'lllkkk5> ?k%i%i%Jlllkl5,s ILL!-tlllg Ul gllJl"Vlll tU 111(lLullL7 UI IIG

an FMP ),'6 then it must be identified as such and the above requirements apply.

For deep-sea corals identified through the DSCRTP, the Council may also adopt additional
measures under the deep-sea coral discretionary authority. Unlike the EFH requirements, the
discretionary authority does not require a showing that corals are habitat for federally-managed
fish or that current fishing activities are causing physical damage. The discretionary authority
has no required consultation process for non-fishing activities that may affect deep-sea corals.
However, there may be avenues for providing non-binding recommendations to conserve or
protect corals through other processes under the MSA (see e. g., section 305(b)(3)(A)), National
Environmental Policy Act, Fish and Wildlife Coordination Act, and other authorities.

15See 16 U.S.C. § 1855(b) and 50 C.F.R. § 600.905 et seq. (setting forth EFH consultation requirements
and guidance).

'6 EFH is defined as "those waters and substrate necessary to fish for spawning, breeding, feeding or
growth to maturity." 16 U.S.C. § 1802(10). See also EFH Guidelines at 50 C.F.R. § 600.810 et seq.
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Bycatch Requirements

National Standard 9 of the MSA requires that conservation and management measures minimize
bycatch and to the extent bycatch cannot be avoided, minimize bycatch mortality.'7 The MSA
defines "bycatch? as fish that are harvested in a fishery but that are not sold .or kept for personal
use.18 Because deep-sea corals fall under the statutory definition of ?fish,"19 the MSA bycatch
provisions are applicable to them.

When analyzing proposed conservation and management measures, if a Council has information
that bycatch of deep-sea corals may occur, it should address the above bycatch requirements
regardless of whether the DSCRTP has identified the resources as deep-sea coral areas. For
deep-sea cora}s identified through the DSCRTP, a Council may adopt additional measures under
the deep-sea coral discretionary authority. Designation of appropriate deep-sea coral zones that
prohibit the use of bottom-contact fishing gears is likely to be among the most effective
approaches to minimize bycatch of deep-sea corals.

'7 16 U.S.C. § 1851(a)(9). See also id. e) 1853(a)(1 1) and 50 C.F.R. § 600.350 (NS 9 Guidelines).

'8 16 U.S.C. § 1802(2) and 50 C.F.R. § 600.350(a)(2)(c). See also Managing the Nation's Bycatch.'
Priorities, Programs and Actions for the National Marine Fisheries Service (NMFS 2008) (including as
"bycatch" the discarded catch of any living marine resource plus retained incidental catch and unobserved
mortality due to a direct encounter with fishing gear).

'9 See 16 U.S.C. § 1 802( 12) (defining "fish" as "finfish, mollusks, crustaceans, and all other forms of
marine animal and plant life other than marine mammals and birds").
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Vision: Sustaiiiably Alanagiiig Adaiiitc Coastal Fisheries

Roberi E, Beal, Evecmi've Direcior

1 Drr7mber 11, 2015

@ fHC!E!)V[E
Thomas A. Nies

Executive Director

New England Fishery Management Council
50 Water Street

Newburyport, Massachusetts 02950

UEC '112015

tq.ffl;yN9::D FISHERY
MANAGEMENT COUNC::

Dear Tom,

Thank you for your invitation to assign a representative from the Atlantic States Marine Fisheries
Commission (Commission) as a voting member of the New England Fishery Management
Council's Habitat Committee. The Commission is pleased to appoint David Borden. David is
Rhode Island's Governor Appointee to the Commission and is currently serving as the Chair of
the American Lobster Management Board. As you know, he also has extensive knowledge of the
American lobster and crab fisheries.

Sincerely,

? %//'

Robert E. Beal

115-298

MAINE - NEW HAMPSH,IRE - MASSACHUSETTS - RHODE ISLAND - CONNECTICUT - NEW YORK - NEW JERSEY - DELAWARE
PENNSYLVANIA - MARYLAND - V?ROIN?A - NORTH CAROLINA - SOtJTH CAROLINA - OEORCilA - FLORIDA



Received via Email - November 25, 2015

Th[Hequvx
Hi Tom, NOV 2. s l(h6

Quick note,

Re: Clam fishery framework priority,

NEW c,ysus;<o FISHERY
. - -a mrkrT f'/'il lkl/%lll,';"?GEMENT COUNCIL

I hope that the council makes the proposed closed areas for the clam fishery on Nantucket Shoals and
Georges Bank a framework priority for 20'l6. If NS Alternative #4 along with GB Alternative #9 are
implemented and a framework is not in place one year after implementation the clam fishery, in those two '
proposed areas, will be closed and hundreds of clam shucking factory workers will be out of work along
with some boat crews and the folks that support those boats and plants. The Habitat PDT met on
Monday and laid out some work that they are going to do to understand the problem and possible
solution. The clam industry has put up money to do studies and or research to provide the PDT,
Committee and Council with information that they deem necessary. At this point no clear direction as
been laid out by the PDT for the industry to move toward, but the clam industry is ready. Soon the clock
will begin running and we need to have a resolution in place before the time runs out.

What we would not Iike to see is that the clam framework is not a priority and the fishery is shut down one
year affer implementation of OH 11 because no one is working on the problem.

Thank you for your help in advance.

Happy Thanksgiving,

Dave,

David H. Wallace

Wallace & Associates

1142 Hudson Road

Cambridge, MD 2al623 3234
P 410 376 3200

,,, ,,,7.,, iJ# (
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Glaucester, MA 01930-2276

Jack Karalius

Project Manager
US Army Corps of Engineers
New England District
696 Virginia Road
Concord, MA 01 742-275 l

FEB 3 2016
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FEB-32016

Re: Maintenance dredging of the Milford Harbor Federal Navigation Project with
nearshore disposal at Bayview Beach, Milford, CT

Dear Mr. Karalius:

We have reviewed your essential fish habitat (EFH) assessment and revised Draft Environmental
Assessment (EA), submitted January 8, 2016, regarding the maintenance dredging of a portion of
the Milford Harbor Federal Navigation Project (FNP) in Milford, Connecticut. The proposed
work includes maintenance dredging to -10 feet mean lower low water (MLLW) plus a 1 foot
overdepth allowance within the entrance channel. The proposed project would remove
approximately 14,000 cubic yards (cy) of sandy shoal material using the Currituck and place the
material offshore of Bayview Beach, in an effort to supply additional sand sources to the beach
through natural storm and current actions. The entrance channel was last maintained by the
Corps in 1988. However, the City of Milford dredged the channel to -10 ft MLLW in 2007 and
placed the dredge material at the Central Long Island Sound Disposal Site.

The Magnuson-Stevens Fishery Conservation and Management Act (MSA) and the Fish and
Wildlife Coordination Act require Federal agencies to consult with one another on projects like
this project. Because the project involves EFH, the consultation process is guided by the EFH
regulatory requirements under 50 CFR 600.920, which mandates the preparation of EFH
assessments and generally outlines your obligations. We offer the following comments and
recommendations for your consideration.

General Comments

Milford Harbor and the surrounding waters of Long Island Sound contain productive fishery
habitat that supports numerous important living marine resources including federally managed
finfish and shellfish. The proposed project would adversely affectthe habitat value at the project
site by direct removal of sandy subtidal habitat, burial of benthic organisms and habitat by the
disposal of dredged material and elevating suspended sediments in the water column. The map
provided with your EA indicates that dredging would occur at the entrance channel of Milford
Harbor and would extend south into the Gulf. Winter flounder are known to spawn in this
region of the Harbor and Gulf (Schultz et al2007). Winter flounder life history stages with
reduced mobility are more likely to be adversely affected by dredging activities.

,f.,xaaa*i*
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Winter flounder spawn in Connecticut waters beginning in February when water temperatures
are approximately 2-5oC (Pereira et al. 1999). Winter flounder have demersal, adhesive eggs that
sink and remain on the bottom until they hatch (Pereira et al. 1999). After hatching, flounder
larvae are initially planktonic, but following metamorphosis they are negatively buoyant and axe
more abundant near the substrate (Pereira et al. 1999; Able and Fahay 1998). Young-of-the-year
flounder tend to burrow in the soft-sediments in response to perceived threats rather than flee.
Thus, they are not likely to swim away from a dredge, and mn a high risk of being entrained.
Eggs, larvae and young-of-year flounder are essentially non-dispersive resulting in spawning
areas and nursery areas being located in close proximity to each other (Pearcy 1 962; Crawford
and Carey 1985). These sensitive life history stages could be directly impacted by dredging or
by elevated suspended sediment deposition (Berry et al. 2004; Jomson et al. 2008).

Eggs and newly metamorphosed larvae that are located within a dredge footprint and disposal
area would be destroyed and could result in the loss of considerable numbers of a year class.
Dredging and nearshore disposal also result in elevated suspended sediments in the water column
which have been documented to result in adverse impacts to various life stages of fish
(Newcombe and Jensen 1996, Wilber and Clark 2001). Suspended sediments have also been
shown to restrict and inhibit habitat use and function, including fish reproduction (Newcombe
and MacDonald 1991 ). Settlement of suspended sediments onto winter flounder eggs can result
in mortality, delayed hatching, and developmental defects to larvae (Klein-MacPhee et al. 2004;
Berry et al. 2004). Decreased hatching success of eggs was observed when covered in as little as
l mm of sediment, and burial in sediments greater than 2.5 mm has been demonstrated to cause a
zero percent hatch rate (Berry et al. 2004).

Essential Fish Habitat Conservation Recommendations

The project area is designated as EFH under the MSA for several species, including wiriter
flounder (Pseudopleuronectes americanus), As described above, the proposed project would
have adverse effects on winter flounder EFH through dredging and filling subtidal habitats.
Pursuant to Section 305(b)(4)(A) of the MSA, we recommend that you adopt the following EFH
conservation recommendations to ensure minimal impacts to EFH:

To avoid impacts to sensitive life stages of winter flounder, no dredging should
b - Fb 1!i? dM -31gf foccur etween e mary an ay o anyyear.

Please note that Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed
written response to these EFH Conservation Recommendations, including a description of
measures adopted by you for avoiding, mitigating, or offsetting the impact of the project on EFH.
In the case of a response that is inconsistent with our recommendations, Section 305(b)(4)(B) of
the MSA also indicates that you must explain your reasons for not following the
recommendations, Included in such reasoning would be the scientific justification for any
disagreements with us over the anticipated effects of the proposed action and the measures
needed to avoid, minimize, mitigate, or offset such effects pursuant to 50 CFR 600.920(k).



Please also note that a distinct and further EFH consultation must be reinitiated pursuant to 50
CFR 600.920(l) if new information becomes available or the project is revised in such a mannet
that affects the basis for the above EFH Conservation Recommendations.

Endangered Species Act
Our Protected Resources Division is currently reviewing yom determination that the proposed
project may affect, but is not likely to adversely affect, any species listed by us as threatened or
endmigered under the ESA of 1973, as amended. If you have any questions regarding the status
of this consultation, please contact Kevin Madley at 978-282-8494 or kevin,madley@noaa.gov.

Conclusion

In summary, we recommend that no dredging occur between February l s' and May 31 s' of any
year to protect sensitive life stages of winter flounder. We look forwaxd to your response to our
EFH recommendations on this project. If you have any questions regarding these comments and
recommendations, please contact Alison Verkade at 978-281-9266, or at
Alison,Verkade@,noaa.gov.

Sincerely,

, ', (%
Louis A. Cliiarella

Assistant Regional Administrator
for Habitat Conservation

cc: Kevin Madley, PRD
Valerie Cappola, USACOE
Mark Johnson, CT DEEP
Tom Nies, NEFMC
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7 2015

Mr. Alan R. Anacheka-Nasemann

Acting Chief, Permits and Enforcement Branch
U.S. Army Corps of Engineers
New England District
696 Virginia Road
Concord, MA 01 742-275 1

Re: Lend Lease Development Inc - NAE-2004-525, Boston Inner Harbor, Boston, MA

Dear Mr. Anacheka-Nasemann:

We have reviewed the materials provided by the applicant on December 10, 2015 in response to
our additional infortnation request for Public Notice NAE-2004-525, Lend Lease Development
Inc. for shoreline development along a waterfront property in Boston Inner Harbor, Boston,
Massachusetts. The additional information clarified the extent of project impacts and proposed
mitigation and monitoring. Based on the provided information, the proposed work and
mitigation includes the placement of 9,461 square feet (SF) of fill and 36,488 SF of rip-rap,
creation of a 29,247 SF living shoreline, removal of derelict piles and wharves over 71,000 SF of
coastal areas, elimination of a combined sewer outfall (CSO), miscellaneous clean-up of debris
throughout the project area, installation of two floating dock systems, and the installation of a
kayak launch rmnp.

The Magnuson-Stevens Fishery Conservation and Management Act (MSA) and the Fish and
Wildlife Coordination Act require Federal agencies to consult with one another on projects like
this. Because the project involves EFH, the consultation process is guided by the EFH
regulatory requirements under 50 CFR 600.920, which mandates the preparation of EFH
assessments and generally outlines your obligations. Based on the information we have been
provided, we are providing the following comments and recommendations for your
consideration.

General Comments

A total of 25 managed fish species occur in the project vicinity and may be adversely impacted
by the proposed waterfront development. Of particular concern are Atlantic cod, winter
flounder, windowpane flounder, pollock, red hake, ocean pout, and Atlantic herring. These
species are common in shallow water habitats mid have specific habitat requirements at various
life stages that may be adversely and permanently impacted by the proposed project (Stevenson
et al. 2014),

Diadromous fish and shellfish resources, iricluding soft-shell clams also occur within the project
area. Boston Inner Harbor supports alewife, blueback herring, American shad, American eel,
and white perch. These resources provide important ecological roles and habitat attributes for a

*number of managed species (Stevenson et al. 2014). The proposed dredging and filling of
X
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intertidal and subtidal habitats will both directly and indirectly impact these important resources
for managed fish species. Sessile benthic species, in the project vicinity are highly vulnerable to
smothering and turbidity impacts.

Intertidal and shallow water habitats within the proposed dredge and fill footprints will be
impacted through direct removal and burial of resources and/or aiteration of habitat types and
attributes from the proposed fill, rip-rap placement, and shoreline development. Intertidal
habitats serve as areas of refuge from predation and foraging habitat for juvenile fish during
periods of high tide (Helfman et al. 2009). Each shallow water habitat type provides EFH for
multiple managed fish species. Mud and sand substrates serve as EFH for multiple managed
fish species during spawning, juvenile and/or adult life history stages, including, juvenile
pollock, juvenile little skate, juvenile hake species, juvenile and adult windowpane flounder,
and all life stages of winter flounder (Cargnelli et al. 1 999; Chang et al. 1999; Pereira et al.
1999, Stevenson et al. 2014). Mixed substrate habitats that include gravel provide structural
complexity for managed fish species that require shelter and seek refuge from predation,
including juvenile cod, juvenile ocean pout, and juvenile Atlantic herring (Auster 1998; Auster
and Langton 1999; NRC 2002; Stevenson et al. 2006, Stevenson et al. 2014). The structural
complexity of rocky substrates with attached macroalgal and macrofauna have been
demonstrated to mediate the spatial distribution of juvenile cod and provide additional refuge
from predation that sr gnificantly increases survivorship of juvenile cod (Fraser et al. 1996,
Gotceitas et al. 1997, Lindholm et al. 1999 and 2001).

The proposed placement of fill, dredging, and excavation work associated with the rip-rap
revetment, seawall repair, living shoreline/tidal wetland restoration, rocky beach creation, and
stormwater outfalls will also result in suspended sediments and turbidity within the project area.
Elevated suspended sediments in the water column have been documented to result in adverse
impacts to various life stages of fish and invertebrates (Newcombe and Jensen 1996, Wilber and
Clark200l). Implementationofanappropriatetimeofyearrestrictionfordredgeactivitiesto
avoid sensitive winter flounder and shellfish life history stages would minimize impacts to
winter flounder and shellfish resources in the area.

The proposed living shoreline/tidal wetland restoration work will provide new, valuable habitat
for multiple managed fish species. The creation of high and low marsh habitats witin the
restoration area will support managed fish species and their prey which serve as a component of
EFH. The provided "Draft Wetlands Maintenance Plan? and plan views sufficiently describe
and depict the proposed tidal wetland creation methodology and post-construction monitoring.
Once finalized, a copy of the Wetlands Maintenance Plan and associated plans should be
provided to our office.

The additional information provided does not include details on the proposed rocky beach
creation. While the plan views depict an area of ?rocky beach? and a rip-rap slope connecting
the rocky beach to the walk bridge abutments and subtidal areas, details on the rocky beach
creation have not been provided. The value of a created rocky beach as fish habitat is linked to
the material composition of the created habitat. For example, rip-rap does not provide the same
habitat value as natural cobbles. Natural stone habitats may support different managed fish
species depending on the size and composition of the stone materials. In order to provide
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mitigation for the adverse impacts to EFH that will result from the proposed placement of solid
fill and rip-rap materials, the proposed rocky beach should utilize natural stone materials,
properly sized to support managed fish species. Details for the rocky beach creation should be
included in a final mitigation plan.

The proposed derelict pile and wharf removal, miscellaneous debris removal throughout the
project area, and elimination of the CSO will result in positive impacts for EFH within the
immediate project area and will benefit the water quality of Boston Inner Harbor. We concur
that these measures, in conjunction with the tidal wetland restoration and rocky beach creation,
will adequately mitigate for the adverse impacts to EFH that will occur as a result of the
proposed fill, rip-rap, docking structures, and kayak launch ramp.

Essential Fish Habitat Consultation

The project area has been designated as EFH under the MSA for multiple federally-managed
species. We have determined that the proposed projects would have sr Hnificant adverse effects
on BFH, through the loss and conversion of tidal habitats, We recommend pursuant to Section
305(b)(4)(A) of the MSA that you adopt the following EFH conservation recommendations:

1. The proposed compensatory mitigation, inclusive of the living shoreline/tidal wetland
restoration, rocky beach creation, derelict pile and wharf removal, debris removal, and
CSO elimination should be incorporated into a final mitigation plan and submitted to
resource agencies for review and approval.

2. To minimize the potential for exposure of cut-off piles over time, derelict piles and wharf
support piles should be removed to a minimum of 2 feet below the existing mudline.

3. No silt-producing activities should occur between February 15 and June 30 of any year to
avoid impacts to winter flounder sensitive life stages.

Please note that Section 305(b)(4)(B) of the MSA tequires you to provide us a detailed written
response to these EFH conservation recommendations, including a description of measures you
adopt for avoiding, mitigating or offsetting the impact of the project on EFH. In the case of a
response that is inconsistent with om recommendations, Section 305(b)(4)(B) of the MSA also
indicates that you must explain your reasons for not following the recommendations. Included in
such reasoning would be the scientific justification for any disagreements with us over the
anticipated effects of the proposed action and the measures needed to avoid, minimize, mitigate
or offset such effects pursuant to 50 CFR 600.920(k).

Please also note that a distinct and further EFH consultation must be reinitiated pursuant to 50
CFR 600.920(l) if new information becomes available or the project is revised in such a manner
that affects the basis for the above EFH conservation recommendations..

Fish and Wildlife Coordination Aet Reeommendations

In addition to the EFH provisions of the MSA, the Fish and Wildlife Coordination Act requires
that we consult with each other on activities that impact fish and wildlife resources. As
mentioned above, the pro5ect area serves as habitat for diadromous fish species. In order to
protect diadromous fish we recommend you adopt the time of year restrictions as noted below.
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1. In order to protect diadromous species, no silt-producing activities should occur between
March 15 and June 30 of any year.

Endan7ered Species Act
We have reviewed the proposed action, the project location and the proposed
mitigation/minimization measures and have determined that no species listed under our
jurisdiction will experience any effects of the proposed project. Based on this, we do not believe
a consultation in accordance with section 7 of the ESA is necessary. As such, we do not intend to
offer additional comments on this proposal, Should project plans change or new information
become available that changes the basis for this determination, further coordination should be
pursued. If you have any questions regarding these comments, please contact Kevin Madley
(978-282-8494; kevin.madley@noaa.gov).

Conclusion

In summary, we concur that the proposed mitigation will adequately compensate for permmient
adverse impacts to EFH that will result from the proposed project, and we recommend that a
final mitigation plan be developed and provided for our review and approval. In order to protect
sensitive life history stages for winter flounder and diadromous fish resources, no silt-producing
activities should occm between February 15 and June 30 of any year. We look forward to your
response to our EFH conservation recommendations on this project. Should you have m'iy
questions about this matter, please contact Alison Verkade at 978-281-9266 or
(alison.verkade@noaa.gov).

Sincerely,

? Cl. ?
Louis A. Chiarella

Assistant Regional Administrator
For Habitat Conservation

cc: Kevin Madley , PRD
Christine Renzoni, USACOE
Ed Reiner, USEPA
Lisa Engler, CZM
Katelyn Ostrikis, DMF
Tom Nies, NEFMC
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UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE
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Glowcesket. MAO1930-2276

Michael J. Brown

Director, Environmental Division
Department of the Navy
Naval Submarine Base New London
l Crystal Lake Road
Groton, CT O6349-5000

Re: Lower SUBASELON OU4 Zone 4 CERCLA Sediment Remedial Action, Naval
Submarine Base New London, Groton, CT

Df:r
? 3o 20/5

Dear Mr. Brown:

We have reviewed your letter dated November 19, 2015, for the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA) environmental remediation project
located within the Thames River at the SUBASELON in Groton, CT. The project involves
dredging of approximately 30,215 cubic yards (cy) of contatninated sediments from art area 2.17
acres in size located between Piers 2 and 6 extending a maximum of 300 feet from land, and
backfilling an area 30-50 feet waterward of the Quay Wall bulkhead with 15,350 cy of material
for stabilization purposes. The dredged contaminated sediments will be dewatered and disposed
of offsite at an approved upland landfill. The backfill material will consist of 13,500 cy of self-
compacting material covered to a depth of one foot with 1,850 cy of clean sand sediment. The
project is expected to take approximately six months to complete, beginning mid to late winter
2015 and ending by the sutnmer of 2016. All in-water activities will be conducted in the
confines of weighted turbidity curtains and turbidity monitoring is proposed during all phases of
project activities. The dredge footprint has been divided into seven areas and turbidity curtains
will be installed and relocated as each phase of dredging is completed.

The Magnuson-Stevens Fishety Conservation and Management Act (MSA) and the Fish and
Wildlife Coordination Act require Federal agencies to consult with one another on projects like
this project. Because the project involves Essential Fish Habitat (EFH), the consultation process
is guided by the EFH regulatory requirements under 50 CFR 600.920, which mandates the
preparation of EFH assessments and generally outlines your obligations. We are providing the
following comments and recommendations for your consideration.
Essential Fish Habitat Comments

The Thames River contains productive fishery habitats that support numerous important living
marine resources including federally managed finfish and diadromous fish spawning migrations,
In particular, the benthic communities around the project area support winter flounder spawning,
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habitat, a species with designated EFH in the project area. The proposed project would result in
direct adverse impacts through dredging of designated winter flounder EFH and associated
turbidity impacts.

This area of the Thames River is designated EFH for all life stages of winter flounder, including
habitat for spawning adults and developing eggs and larvae. Winter flounder typically spawn in
the winter and early spring although the exact timing is temperature dependent and thus varies
with latitude (Able and Fahay 1998). Winter flounder tend to spawn in shallow, tidal waters less
than s m in depth (Pereira et al. 1999). Winter flounder have demersal eggs that sink and remain
on the bottom until they hatch. Once deposited on the substrate, these eggs are vulnerable to
sedimentation with decreased hatching success of eggs observed when covered in as little as 1
rmn of sediment and burial in sediments greater than 2.5 turn have been shown to cause no hatch
(Berry et al. 2011). Winter flounder larvae are negatively buoyant (Pereira et al. 1999), and are
typically more abundant near the bottom (Able and Fahay 1998). These life stages are less
mobile and thus more likely to be affected adversely by dredging and the associated turbidity
impacts.

The EFH assessment indicates the 2014-2015 SUBASENLON survey found winter flounder
eggs and larvae within the project area. The dredging is proposed to occm during the time of
year winter flounder would utilize the project area for spawning, and egg and larval
development. However, the majority of the proposed dredging will occur at depths greater than
the s m depths designated as winter flounder egg habitat. A small portion of the dredge footprint
along the Quay Wall bulkhead, has existing depths of s m or less, consistent with designated
EFH for winter flounder spawning and egg development. To protect winter flounder sensitive
life history stages, we typically recommend dredging be conducted outside the time of year
spawning, egg and larval development occur in a project area. For this area of the Thames River,
we would typically recommend a time of year work restriction of February l through May 31 of
any calendar year.

Diadromous fish spawning migrations also occm within the Thames River. Diadromous fish
serve as prey for multiple managed fish species and are a component of EFH. Dredging
activijies may result in an adverse impact to spawning migrations. Prolonged exposure to
suspended sediments can cause gill irritation, increased mucus production, and decreased oxygen
transfer in fish (Nightingale and Simenstad 2001 ; Wilber et al. 2005). Elevated suspended
sediments have also been shown to disrupt the schooling behavior of migratory fish (Wildish and
Power 1985; Chiasson 1993). We typically recommend a time of year restriction from March l
through June 30 of any calendar year to protect diadromous spawning migrations in the Thames
River.

During a conversation with your staff on December 15, 2015, it was indicated that working
within the time of year restriction we recommend for winter flounder and diadromoiis fish



migrations in this area (February 1 tbrough June 30) is required for Naval Submarine Base
operations. All sediment producing activities for this project will be conducted within the
confines of weighted turbidity curtains and turbidity monitoring will be conducted during
construction to ensure the curtains are performing as expected. Given the limited scope of the
project area, in combination with the proposed phasing of dredge activities into seven discrete
areas and the installation of turbidity controls and monitoring, adverse impacts to winter flounder
EFH and diadromous fish species migrations will be minimized to the greatest extent possible
while maintaining necessary access for Naval operations. We should be notified if monitoring
indicates the turbidity curtains are not performing as expected at the site. Should monitoring
indicate the sedimentation is not confined, further discussions would be needed to determine if
additional EFH recommendations would be necessary.

The proposed backfilling to match existing grades of the 30-50 foot section waterw:md of the
Quay Wall with self-compacting material will be mitigated tmough the placement of a one foot
layer of clean sand substrate over the area. The placement of sand will a1}ow for native benthic
species recolonization of the area and is consistent with the EFH substrate type designation for
winter flounder spawning, egg, and larval development. Restoring the final grade to match
existing grades in this area will prevent permanent adverse impacts to winter flounder spawning
and egg EFH. Therefore, we do not anticipate permanent adverse impacts to EFH from the
proposed backfill of the dredge footprint along the Quay Wall.

Essential Fish Habitat Conservation Recommendations

Section 305(b)(2) of the MSA requires all federal agencies to consult with us on any action
authorized, funded, or undertaken by that agency that may adversely affect EFH. The Thames
River been identified as EFH under the MSA for multiple federally-managed species. We
recommend, pursuant to Section 305(b)(a)(A) of the MSA, that you adopt the following EFH
conservation recommendations :

1, To minimize adverse effects to winter flounder spawning and egg development habitat
the proposed turbidity controls and staged placement areas depicted on the plan views
should be employed and maintained for the duration of dredge activities within each
discrete area,

2. Turbidity monitoring should be conducted outside and in close proximity to the proposed
weighted siltation curtains to ensure they are effective. If turbidity monitoring indicates
the curtains are not effectively confining suspended sediments, further coordination with
our agency will be necessary.

3. As proposed, the existing depths within the 30-50 foot section waterward of the Quay
Wall bulkhead should be restored post-dredge to pre-dredge depths, and the proposed



self-compacting fill material should be overlaid with a minimum one foot depth o'f clean
sand material

Please note that Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed
written response to these EFH conservation recommendations, including a description of
measures you have adopted that avoid, mitigate, or offset the impact of the project on EFH. In
the case of a response that is inconsistent with our recommendations, Section 305(b)(4)(B) of the
MSA also indicates that you must explain your reasons for not following the recommendations.
Included in such reasoning would be the scientific justification for any disagreements with us
over the anticipated effects of the proposed action and the measures needed to avoid, minimize,
mitigate, or offset such effects pursuant to 50 CFR 600.920(k).

Please also note that a distinct and further EFH consultation must be reinitiated pursuant to 50
CFR 600.920(1) if new information becomes available or the project is revised in such a mannet
that affects the basis for the above EFH conservation recommendations.

Endangered Speeies Act
A consultation, pursuant to section 7 of the Endangered Species Act (ESA) of 1973, as amended,
may be necessary. Under the ESA, if the proposed project has the potential to affect listed
species, and it is being approved, permitted or funded by a Federal agency, the lead Federal
agency, or their designated non-Federal representative, is responsible for determining whether
the proposed action is likely to affect the listed species. In this situation, you are responsible for
this determination. If you determine the proposed action may affect listed species under our
authority, the determination along with justification for their determination should be sent to the
attention of the ESA Section 7 Coordinator, NMFS Greater Atlantic Regional Fisheries Office,
Protected Resources Division (PRD), 55 Great Republic Drive, Gloucester, MA 01930. After
revie'w'ng this information, we would then be able to conduct a consultation under section 7 of
the ESA. If you determine the proposed action will not affect listed species under our authority,
no further consultation with us is necessary. Should you have any questions about these
comments or about the section 7 consultation process in general, please contact Max Tritt at
max.tritt@noaa.gov or (207) 866-3756.

Conclusion

In summary, based on the proposed phasing of dredge activities that will occur within the
confines of turbidity curtains, and monitoring for the effectiveness of these curtains, and the
proposed one foot sand overlay of backfill material placed along Quay wall to match existing
depths, we concur that no more than minimal adverse impacts to EFH will occur as a result of
the project as proposed. We recommend that we be notified should monitoring indicate the
turbidity curtains are not performing as expected, confining sedimentation at the site. Should
you have any questions about EFH, please contact Alison Verkade at alison.verkade@,noaa.gov



or 978-281-9266. Should you have any questions about the ESA section 7 consultation process,
please contact Max Tritt at max.tritt@,noaa.gov or (207) 866-3756.

Sincerely,
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4/?!?CS.
Louis A. Chiar'ella

i0
L,

Assistant Regional Administr&tor
for Habitat Conservation

cc: Kevin Madley, PRD
Max Tritt, PRD
Ken Finkelstein, NOAA
Kymberlee Keckler, EPA
Ken Munney, USFWS
Nicole Cowand, NFML
Ken Feathers, CTDEEP
Tom Nies, NEFMC
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uNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
NATIONAL MARINE F?SHERIES SERVICE
GREATER ATLANTIC REGIONAL F?SHERIES OFFICE
55 Great Republic Drive
Gloucester. MA Cll930-2276

Jack Karalius

Project Manager
Programs and Project Management Division
Civil Works/ITS Project Management Branch
New England District, U.S. Army Corps of Engineers
696 Virginia Road
Concord, Massachusetts 01 742-275 1

Re: York Harbor, Maine, Maintenance Dredging Project

DEC 2 1 ;,'015

I

[E (( E [lV [E

DEC l 12015

NEW E;LAM) FISHERY
?yem couxcic

Dear Mr. Karalius:

We have reviewed your letter, dated November s, 2015, responding to our request for additional
information sent April 15, 2015, regarding the draft Environmental Assessment (EA) and
Essential Fish Habitat (EFH) Assessment for the York Harbor Maintenance Dredging Project.
The proposed project is located in York Harbor, York, Maine, and involves maintenance
dredging of approximately 42,000 cubic yards of material from two existing 8-foot deep
anchorages and portions of the 1 0-foot deep channel. The proposed disposal site for the project
is at the Cape Amndel Disposal Site. The dredging is proposed over a two to four month period
between November l and May 15 in the year(s) the funds become available.

The Magnuson-Stevens Fishery Conservation and Management Act (MSA) and the Fish and
Wildlife Coordination Act require federal agencies to consult with one another on projects such
as this. Insofar as a project involves EFH, as this project does, this process is guided by the
requirements of our EFH regulations at 50 CFR 600.905, which mandates the preparation of m
EFH assessment and generally outlines each agency's obligations in this consultation procedure.
We offer the following comments and recommendations on this pro3ect pursuant to the above
referenced regulatory process.

Fishery Resources
As we indicated in our previous letter, the York Harbor and York River contain important
nursery, feeding, and resting areas for a number of marine and estuarine finfish and invertebrate
species. The area supports important living marine resources that provide for valuable
recreational and commercial fisheries, as well as species and habitats that are critical to a healthy
marine ecosystem. The York Harbor and York River supports salt marsh wetlands, intertidal
mudflats and fringing salt marshes, and subtidal habitats including eelgrass beds, and
encompasses one of the Gulf of Maine's least disturbed marsh-estuarine ecosystems (Dionne et
al. 2006a). Most notably, the fish and invertebrate survey results reported in Dionne et al.
(2006a) indicated young-of-year age fish were collected for a number of marine, estuarine, and
diadromous species, including bluefish, Atlantic herring, striped bass, rainbow smelt, alewife,
and winter flounder, suggesting that the York River estuary is a nursery area for these species.
In addition, American eel were collected in all sampling gears used in the survey. These survey
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results indicates the York River likely supports equal if not greater fish community diversity than
other estuarine fish surveys in Maine, including Casco Bay and the Montsweag River (Dionne et
al. 2006a).

Winter flounder were collected in all sampling gears in the York River from the head of tide to
near the mouth of the river, and was the most dominant recreationally and comrnercially-
important species collected in the trawl gear (Dionne et al. 2006a). Winter flounder eggs are
demersal, adhesive, and stick together in clusters (Pereira et al. 1999), and can be directly
impacted by elevated suspended sediments and turbidity caused by in-water construction
activities (Berry et al. 2004; Johnson et al. 2008). In addition, because eggs, larvae, and young-
of-year are non-dispersive, spawning areas and nursery areas tend to be close together (Pearcy
1 962; Crawford and Carey 1985). Winter flounder spawn in the Gulf of Maine region from
March to May. Collette and Klein-MacPhee (2002) reported that spawning near Boothbay
Harbor, ME, commences about March 1 and continues until about May 10 or 15, with the chief
production of eggs usually taking place from March 30 to April 20; egg development takes
between two and three weeks to occur.

Young-of-the-year diadromous fish were also collected in the York River from the head of tide
to near the mouth of the river (Dionne et al. 2006). Spawning for alewife is temperature
dependent, and is initiated when water temperature reaches about 13 oC in late March/early April
(Greene et al. 2009). Rainbow smelt spawn in the Gulf of Maine in April and May (Collette and
Klein-MacPhee 2002), and rainbow smelt larvae are known to be present in the tidal waters
downstream of their spawning habitat in tidal creeks below the head of tide (Chase 2009).
Striped bass spawning occurs in brackish water at the mouths of estuaries or upriver in fresh
water from May to July (Diomie et al. 2006b). American eel elvers enter estuaries to migrate
and ascend freshwater rivers during the late winter and early spring (Greene et al. 2009), and in
Maine have been documented to mive upstream from the end of March to the beginning of May
(Facey and Van den Avyle 1987).

Diadromous fishery resources serve as prey for a number of federally-managed species and
several species are considered a component of EFH pursuant to the MSA. In addition, blueback
herring, alewife, and rainbow smelt have been designated by our agency as a "species of
concern" under the Endangered Species Act due to their depressed populations. Status reviews
and research on the populations of these species are ongoing.

The proposed work window for this project is November 15 to May 15, which we believe is
inadequate to protect sensitive life stages of important fishery resources. Given the fish survey
conducted in the York River reported young-of-the-year winter flounder, alewife, rainbow smelt,
striped bass, Atlantic herring, and bluefish, we believe this is strong evidence that spawning is
occurring in the river and the estuary, and very possibly in the areas of the federal channel and
anchorages. These species are known to spawn or to have eggs and larvae in the mouth of
estuaries, warranting a time-of-year restriction for spawning and early life stages beginning on
March 15. Your draft EA and EFH Assessment for this project indicated the dredging is
expected to require a two to four month period to complete, beginning on November l of the
ye:m funded, suggesting the work should be completed at the latest by March 1. In om verbal
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discussions, you have proposed sequencing of the dredging work to avoid impacts to sensitive
life stages. However, the proposed dredging of this federal channel is confined to a relatively
small area. The furthermost distance from the proposed dredging area of the Outer Federal
Channel to the Northem Anchorage area is approximately 2,000 feet, suggesting that the use of
sequencing for this project would have very little effect on avoiding impacts to fishery resources.
There is little reason to believe spawning and early life stages would be confined to a specific
area of the federal channel, such as only the anchorages or only the channel, after March 15.
Therefore, we believe starting the dredging on November 1 and completing the work before
March 15 is the most effective and least damaging alternative for this proj ect.

As you are aware, eelgrass beds have been identified within and adjacent to the York Harbor
federal channel, both in the State of Maine Department of Marine Resources Geographic
Information System from their 1992 and 2010 surveys, and in your survey conducted in July
2015. We typically recommend a minimum of 100 foot buffer around eelgrass beds to avoid
turbidity and inadvertent anchoring or dredging impacts. According to your letter dated
November s, 2015, your survey identified eelgrass beds as close as 15 feet from the proposed
dredge area in the Inner Harbor channel.

In many locations along the east coast, eelgrass coverage has declined by fifty percent or more
since the 1970's (Thayer et al. 1975; Short et al. 1993; Short and Burdick 1996). Since 1996,
approximately 76% of the eelgrass in the Great Bay estuary has been lost, and extirpation of
nearly all beds in the Piscataqua River has occurred during that time (Short 2013). The eelgrass
beds in York Harbor have also suffered extensive losses in the federal anchorages and the inner
channel since 1997, although the Maine GIS database did not quantify the losses of beds in their
mapping. Widespread losses may exacerbate the problem as fewer beds are available to provide
new recmits to help sustain the populations (Costello and Kenworthy 2011 ). Loss of eelgrass is
attributed to reduced water quality and clarity resulting from elevated inputs of mitrients or other
pollutants, such as suspended solids, and disturbances such as dredging (Kemp et al. l 983; Short
et al. l 993; Short and Burdick l 996; Orth et al. 2006). Given the widespread decline in eelgrass
beds, any additional loss to this habitat can significantly affect the resources that depend on this
habitat for foraging and protection.

Impacts to eelgrass beds from dredging and disposal include direct impacts through physical
removal and indirect impacts of sedimentation. Due to the close proximity of the known eelgrass
beds adjacent to the York Harbor federal channel, best management practices should be
employed to avoid any direct and indirect impacts to the beds, including monitoring of the beds
during constmction and post-construction to verify impacts have been avoided. Your letter dated
November s, 2015, indicated you intend to provide drawings depicting eelgrass beds to the
dredging contractor, the contract specifications will delineate these areas, and no anchoring will
be permitted in eelgrass beds, Although we appreciate these best management practices, we
continue to believe post-construction monitoring of the eelgrass beds is necessary to verify
impacts are avoided. The purpose of the post-construction monitoring would be two-fold: l) it
would provide useful information regarding the use of a buffer significantly less than the
standard dredging buffer of 100 feet to protect eelgrass habitat from turbidity and
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sedimentation and dredge equipment activities. This would inform our consultations for future
dredging involving eelgrass beds; and 2) it would provide verification that the eelgrass beds were
riot adversely affected by the dredging and, if impacts are identified, would provide a basis for
compensatory mitigation, as needed.

Essential Fish Habitat Conservation Recommendations

Section 305(b)(2) of the MSA requires all federal agencies to consult with us on any action
authorized, funded, or undertaken by that agency that may adversely affect EFH. The York
Harbor and York River and estuary have been identified as EFH under the MSA for several
federally-managed species. We recommend, pursuant to Section 305(b)(a)(A) of the MSA, that
you adopt the following EFH conservation recommendations:

In order to avoid impacts to winter flounder spawning and egg development habitat and
prey species for federally-managed species, all dredging and disposal should be avoided
between March 15 and June 30 of any year.
In order to verify direct and indirect impacts to eelgrass beds from the dredging project,
post-construction monitoring should be conducted to delineate Uhe beds after dredging.
Similar methods used during the July 2015 survey should be used, although fewer
number of transects may be employed to determine the edges of the beds.

3. If the result of the post-construction survey indicates beds were impacted from dredging
or vessel anchoring, you should reinitiate consultation with us to discuss development of
a compensatory mitigation plan, as needed.

Please note that Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed
written response to these EFH conservation recommendations, including a description of
measures you have adopted that avoid, mitigate, or offset the impact of the project on EFH. In
the case of a response that is inconsistent with our recommendations, Section 305(b)(4)(B) of the
MSA also indicates that you must explain your reasons for not following the recommendations.
Included in such reasoning would be the scientific justification for any disagreements with us
over the anticipated effects of the proposed action and the measures needed to avoid, minimize,
mitigate, or offset such effects pursuant to 50 CFR 600.920(k).

Please also note that a distinct and further EFH consultation must be reinitiated pursuant to 50
CFR 600.920(1) if new infortnation becomes available or the project is revised in such a manner
that affects the basis for the above EFH conservation recommendations.

1.

2.

Fish and Wildlife Coordination Act Recommendations

As noted in our previous comments and in our cornrnents in this letter, the York Harbor, and
York River and estuary serves as habitat for a number of diadromous fish species that use these
areas for spawning migrations and feeding. In addition, a number of these species are considered
prey for federally-managed species. In order to protect diadromous species during spring
spawning migrations, no in-water work should occur between March 15 and June 30 of any year.
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Conclusion

In summary, we recommend dredging and disposal activities within the York Harbor FNP should
be avoided between March 15 and June 30 of any year, In addition, a post-constmction eelgrass
survey should be conducted to verify direct and inditect impacts are avoided. If you have any
questions regarding these cormnents and recommendations, please contact Michael Johnson at
978-281-9130 or at mike.r,iomson@,noaa.gov.

Sincerely,

- -. .14,

g.'l a?' l

'-i louts A. Chiarellm ' ?'?-..
Assistant Regional Administrator
For Habitat Conservation

cc:

Tritt/Murray-Brown, PRD
Wende Mahaney, USFWS
Phil Colarusso, US,EPA
Grace Moses, USACE
Nault/Wippelhauser, ME DMR
Robert Green, ME DEP
Tom Nies - NEFMC
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