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September 18, 2025 

Dr. Cate O’Keefe, ExecuƟve Director 
New England Fishery Management Council 
50 Water Street Newburyport, MA 01950 
 
Dear Cate,  
 
On behalf of the Northeast Seafood CoaliƟon (NSC), I am wriƟng to forward the comments 
submiƩed by Kelley Drye & Warren LLP on April 10, 2025 to the NoƟce of AuthorizaƟon for the 
disapproved Amendment 25 to the Northeast MulƟspecies Fishery Management Plan. These 
comments are now being submiƩed under the New England Fishery Management Council’s 
deliberaƟons for the revised Amendment 25 acƟon scheduled for final acƟon at the upcoming 
September Council meeƟng.  
 
Last fall, the NSC and Gloucester Fishing Community PreservaƟon Fund (GFCPF) sought the legal 
experƟse of Kelley Drye & Warran LLP to review the regulatory process and management 
measures under consideraƟon for the AtlanƟc Cod TransiƟon Plan. At that Ɵme the transiƟon plan 
included the former Amendment 25 to the Northeast MulƟspecies Fishery Management Plan 
(“administraƟve” acƟon) and the Framework Adjustment 69 (bridge plan) to the MulƟspecies 
FMP.  
 
On November 18, 2024, Kelly Drye & Warren LLP submiƩed a leƩer to the Council that highlighted 
notable process and procedural issues with the AtlanƟc cod transiƟon plan (see aƩached Exhibit 
1). In this leƩer, Kelly Drye & Warren idenƟfied inconsistencies with Amendment 16 policy and 
idenƟfied the methodology for repurposing of PotenƟal Sector ContribuƟon (PSC) as having 
significant procedural issues.  
 
Given the Framework 69 cod measures conƟnue to serve as the backbone of this revised 
Amendment 25 acƟon, we fear this repackaging effort has done liƩle to recƟfy the procedural 
weaknesses of the former Amendment 25 and Framework 69 cod measures.  
 
NSC and GFPF share in the Council’s goal of developing a raƟonal, fair, legal way to transiƟon 
Northeast cod management from two to four stocks. We appreciate the Ɵme and effort put forth 
in the AtlanƟc Cod Stock Structure Working Group and the AtlanƟc cod research track. However, 
NSC and GFCPF remain concerned that the abbreviated repacking process could also be deemed 
inadequate. We urge you to take the Ɵme to read our comments.  
 
Sincerely,  
 
 
Vito Giacalone, Policy Director, Northeast Seafood CoaliƟon Board of Directors  



David E. Frulla 
 

Kelley Drye & Warren LLP 
Washington Harbour, Suite 400 
3050 K Street, NW 
Washington, DC 20007 

Tel: (202) 342-8648 
Fax: (202) 342-8451 
dfrulla@kelleydrye.com 
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April 10, 2025 
 
 

Filed electronically through https:///www.regulations.gov 

Office of Sustainable Fisheries 
National Marine Fisheries Service 
1315 East-West Highway 
Silver Spring MD 

Re: NOAA-NMFS-2024-0141: Comments on Notice of Availability for Northeast Multispecies 
Amendment 25 

Dear Sir or Madam: 

We respectfully submit these comments regarding Northeast Multispecies (Groundfish) Fishery 
Management Plan Amendment 25 (“Amendment 25”) on behalf of the Northeast Seafood Coalition 
(“NSC”) and the Gloucester Fishing Community Preservation Fund, Inc. (“GFCPF”). 

Founded in 2002, NSC is a non-profit membership organization that represents commercial fishing 
businesses in the scientific, policy, and legislative processes.  NSC’s members encompass the full diversity 
of small family-owned and operated businesses that participate in the federal Northeast multispecies 
(groundfish) fishery.  NSC members hail from ports across the Northeast, utilize all groundfish gear types 
and fish on small, medium, or large platforms.  NSC fishing members are enrolled under the groundfish 
sector management program.   

Founded in 2007, the GFCPF is a Internal Revenue Code section 501(c)(3) non-profit organization with 
charitable purposes including, without limitation, preserving and promoting awareness of Gloucester’s 
fisheries, heritage, and the fabric of the Gloucester community; protecting and enhancing the Port of 
Gloucester and the Port’s infrastructure; and, in order to aid disadvantaged fishermen, serving as a 
central repository and exchange for the distribution of limited access, multi-species fishing privileges and 
permits for fishing vessels based in Gloucester. 

NOAA Fisheries should disapprove Amendment 25 because it is incomplete. The Secretary should return 
Amendment 25 to the New England Fishery Management Council for further development.  As we will 
show, any new cod stock area designations should be part of a comprehensive amendment that not only 
designates the stock areas, but sets status determination and related criteria for the new stocks, and 
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integrates ABCs and ACLs for these new stocks into the sector system in a deliberative and informed 
way.  The Magnuson-Stevens Fishery Conservation and Management Act (“MSA” or “Magnuson-Stevens 
Act”) requires use of the best scientific information available, but it also requires this information—to 
the extent it is indeed the best—to be integrated into fishery management plans using a lawful process.  

1. Amendment 25 Lacks Elements the MSA Requires  

The Magnuson-Stevens Act sets forth required provisions for fishery management plans at 16 U.S.C. 
§1853(a).  Sub-section (10) requires an FMP to: 

Specify objective and measurable criteria for identifying when the fishery to which the 
plan applies is overfished (with an analysis of how the criteria were determined and the 
relationship of the criteria to the reproductive potential of stocks of fish in that fishery) 
…. 

Accordingly, the National Standards Guidelines for National Standard One provide that: 

This section provides a summary of items that Councils must include in their FMPs and 
FMP amendments  in order to address ACL, AM, and other aspects of the NS1 guidelines. 
… For all stocks and stock complexes that require conservation and management …, the 
Councils must evaluate and describe the following items in their FMPs and amend the 
FMPs, if necessary, to align their management objectives to end or prevent overfishing 
and to achieve OY: 

(1) MSY and SDC … . 

(2) OY at the stock, stock complex or fishery level and provide the OY specification 
analysis …. 

(3) ABC control rule …. 

(4) Mechanisms for specifying ACLs …. 

(5) AM’s …..1 

Federal courts have specifically held that required provisions of an FMP  prescribed in 16 U.S.C. § 1853(a) 
must be contained in FMP or FMP amendments themselves.  In Oceana, Inc. v. Evans, the court held: 

Congress’ desire that fisheries be managed on a continuing basis cannot be read to 
eviscerate the legislature’s equally  strong desire that policy choices be determined with 
ample public participation, 16 U.S.C. §1801(b) …, and its mandate that certain features of 
fishery management regimes must be specified by FMP.  Id. §1853(a).…  Thus, an FMP 

 
150 C.F.R. §600.310(c). 
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must “specify” mandatory governing principles as required by § 1853(a), but the Council 
and NMFS may undertake a range of actions to carry out these principles in response to 
updated data about the fishery.2 

Oceana then proceeded to invalidate revisions to scallop habitat closed areas because they were 
contained in a framework adjustment but the Magnuson-Stevens Act’s habitat protection provisions 
were included among the Act’s mandatory FMP provisions set forth at 16 U.S.C. §1853(a)(7).3    Finally, 
the court in Oceana concluded the fact that NMFS and the Council were rushing to confirm the habitat 
closures in Groundfish Amendment 13 and Scallop Amendment 10 did not excuse the violation of law.4  

The Council has made the exact same mistake with respect to Amendment 25.  The Amendment NOA 
states that:  

The regulations implementing the National Standard 1 guidelines (§ 600.310(c)) include a 
summary of items to include in an FMP for each stock.  This includes maximum sustainable 
yield, optimum yield, status determination criteria, and accountability measures.  
Management measures for the four Atlantic cod stocks that Amendment 25 would add 
to the FMP are included in a companion Council action titled Framework Adjustment 69.5  

Amendment 25 violates the law because it does not contain the items quoted directly above.  These 
items should be included in a comprehensive amendment package, not via trailing framework 
adjustments. 

In addition, regulations implementing each FMP prescribe which management actions are 
frameworkable.  For their part, Multispecies FMP implementing regulations do not identify 
establishment of status determination criteria and other elements set forth in 50 C.F.R. § 50 C.F.R. 
§600.310(c).  Rather, the Groundfish FMP’s framework adjustment provisions only allow for “[r]evisions 
to the ABC control rule and status determination criteria …” through the biennial review process 
Amendment 16 established.6   

2. The Council Should Have Integrated the Stock Areas into the Amendment 16 System in 
this Amendment 

The Council cannot rely on the framework adjustment process to reconcile Amendment 25 with the 
Groundfish FMP. Framework adjustments are “intended to respond to new data, to ensure that the 
fishery achieves optimum yield on an ongoing basis, and to achieve [Fishery Management Plan, (“FMP”)] 

 
2384 F. Supp.2d 203, 252 (D.D.C.), order clarified, 389 F. Supp. 2d 4 (D.D.C. 2005). 

3Id. at 255-56. 

4Id. at 255. 

590 Fed. Reg. 11246, 11248 (Mar. 5, 2025). 

650 C.F.R. § 648.90(a)(2)(iii)(Q). 
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objectives.”7  These actions “implement an FMP, but do not fundamentally alter it.”8  They are actions 
that “adjust[] management measures according to specifications in the FMP.”9  

In order to implement new cod stock areas, a management action will need to fundamentally alter the 
methodology used under Groundfish Amendment 16 to allocate allowable catch at the permit holder, 
sector and fleet levels.  In addition, the extraordinary level of spatial and stock access changes are 
likewise outside what can be done under Amendment 16’s rigid PSC and Annual Catch Entitlement 
(“ACE”) formulas that accrue to individual permit holders, so these formulas will need to be readjusted.    

In contrast, amendments represent the regulatory vehicle that introduce “fundamental alterations” into 
an FMP, such as “[introduction of] a new concept into the management of the fishery or eliminat[ion] or 
radical[] change[s to] an existing one.”  Put differently, amendments “alter management of the fishery 
in a way, or to an extent, not considered in the FMP or prior amendments, or in hearings held during 
their preparation.”10 

Accordingly, Amendment 25 should also have included management measures to integrate the new 
stocks areas into the existing Amendment 16-based groundfish management regime.  These 
management measures will need to be designed to align with the Magnuson-Stevens Act National 
Standards, including National Standard Eight, to be approvable.11  

3. Amendment 25 Fails to Address the National Standards 

Amendment 25 does not even address the National Standards, except in the title on page 12.  Rather, it 
only addresses and applies general guidelines not tied to any national standard for determining whether 
a stock requires conservation and management.12   

Indeed, Amendment 25 goes so far as to claim that it does not even need to consider, not to mention 
comply with, the National Standards.  It states, in relevant part, 

Section 301 of the Magnuson-Stevens Fishery Conservation and Management Act (MSA) 
requires regulations implementing any fishery management plan or amendment be 
consistent with ten national standards.  Amendment 25 contains no measures that affect 

 
7Oceana, 384 F. Supp. 2d at 252 (citations omitted). 

8Id. 

9Conservation L. Fund. v. Pritzker, 37 F. Supp. 3d 234, 249 (D.D.C. 2014) (citing Oceana, 384 F.Supp.2d at 254). 

10Oceana, 384 F. Supp. 2d at 252 (invalidating joint scallop/groundfish framework measure adjusting habitat boundaries). 

1150 C.F.R. § 600.305(a)(2). 

12See Amendment 25, at 12-15 (quoting and applying 50 C.F.R. § 305(c)). 
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current operational regulations of the fishery and makes administrative updates in 
incorporating four revised Atlantic cod stock units into the FMP.13  

The Amendment is wrong on three fundamental accounts.  First, the national standards apply to changes 
to fishery management plans, not just changes to implementing regulations.14   

Second, neither the MSA nor its implementing regulations authorize any such thing as an 
“administrative” amendment that shortcuts applicable requirements. Nor does any published NOAA or 
NMFS guidance of which we are aware either define what an administrative amendment is, or prescribe 
parameters for its use that differ from established MSA procedures.  An amendment that shortcuts a 
surfeit of legal requirements and legally-required analyses is not expedient, it is lawless.  

Third, even if an administrative amendment can somehow represent a valid MSA regulatory vehicle, 
Amendment 25 is not comparable to other instances in which councils have implemented an action 
called an administrative amendment.   

4. Amendment 25 Is Not In Any Way Merely “Administrative” 

In the few reported examples of a council’s use of an administrative record found in the Federal Register, 
administrative amendments generally have ranged from making minor grammar edits to clarifying 
technical processes (but they stop short of methodological or analytical changes).   

The Pacific Fishery Management Council (“PFMC”) summed it up best in describing Coastal Pelagic 
Species Amendment 21: “The proposed [administrative amendment] changes were not intended to 
change the policy framework described in the FMP, change management, or otherwise be substantive 
changes, but rather to: remove or update descriptions that have become out of date, reflect current 
fishery management practice as described in National Standard 1 Guidelines, and reorganize and revise 
the text to be more clear and concise.”15 The Federal Register notice for Amendment 21 (which the PFMC 
was describing in that summary) notes that the Amendment “would make a number of non-substantive, 
administrative changes to the CPS FMP including defining acronyms upon first use, adding hyperlinks, 
removing repetitive language, and rearranging sections for clarity and logical sequence. These changes, 
colloquially referred to as ‘housekeeping’ changes, would not change the management of the fishery.”16 

 
13Amendment 25, at 12. 

14See 16 U.S.C. § 1851(a). 

15https://www.pcouncil.org/actions/housekeeping-fmp-amendment/ 

16https://www.federalregister.gov/documents/2024/02/20/2024-03396/fisheries-off-west-coast-states-coastal-pelagic-
species-fisheries-amendment-21-to-the-coastal 

https://www.pcouncil.org/actions/housekeeping-fmp-amendment/
https://www.federalregister.gov/documents/2024/02/20/2024-03396/fisheries-off-west-coast-states-coastal-pelagic-species-fisheries-amendment-21-to-the-coastal
https://www.federalregister.gov/documents/2024/02/20/2024-03396/fisheries-off-west-coast-states-coastal-pelagic-species-fisheries-amendment-21-to-the-coastal
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Similarly, the PFMC promulgated Amendment 24 as an “administrative amendment” to the Salmon 
Fishery Management Plan. The amendment summary17 notes that the “purpose of the amendment is to 
clarify the technical process for reviewing updates to the models used to determine the Chinook 
abundance threshold and reporting to the Council any resulting change in the threshold. There are no 
proposed changes to methodology or analysis. Other minor administrative or clerical edits may also be 
included in the amendment language, as needed.” The Council also noted that this action “is 
administrative in nature and does not change the approach used to establish the threshold, the method 
described in the Salmon FMP to periodically update it based on new information or the fishery 
management responses currently described in the Salmon FMP.”  

Amendment 25 is in no way a “housekeeping amendment.”  Rather it represents a scientifically complex 
undertaking, with downstream real-world, as-yet unstudied effects on the fishery that will be equally 
complicated.  While regulatory streamlining has its place, it is not appropriate here when the result is a 
process that contains neither the level nor type of analyses the law requires to make such comprehensive 
changes to Atlantic cod management.     

Regulations implementing the Council’s Multispecies FMP do reference the term “administrative 
amendment,” in the context of an administrative amendment to a sector operations plan.18    But the 
way sub-section (c)(4) characterizes an amendment as administrative further solidifies why Amendment 
25 is in no way administrative.  That sub-section explains: 

If the amendment is administrative in nature, within the scope of and consistent with 
the actions and impacts previously considered for sector operations, the RA may 
approve an administrative amendment in writing.  (Emphasis added). 

In no way are the cod stock area changes in Amendment 25 within the scope of or consistent with 
actions and impacts previously considered in the Groundfish FMP. 

Further, Amendment 25’s use of the term “administrative” is contrary to Amendment 16’s use of the 
term.  Because Amendment 25 is promulgated directly under the program Amendment 16 established, 
it is instructive to understand how Amendment 16 used the term “administrative.” 

Numerous examples provide clarity. For example, Amendment 16 categorizes the following activities as 
“primarily administrative” or “primarily administrative in nature:” 

 Changes to submission requirements related to permit applications;19 

 
17https://www.pcouncil.org/documents/2023/08/c-3-situation-summary-fishery-management-plan-fmp-amendment-24-
southern-resident-killer-whale-chinook-threshold-clarifications.pdf/ 

18See 50 C.F.R. § 648.87(c)(4). 

19Amendment 16, at Section 7.2.1.2.3. 

https://www.pcouncil.org/documents/2023/08/c-3-situation-summary-fishery-management-plan-fmp-amendment-24-southern-resident-killer-whale-chinook-threshold-clarifications.pdf/
https://www.pcouncil.org/documents/2023/08/c-3-situation-summary-fishery-management-plan-fmp-amendment-24-southern-resident-killer-whale-chinook-threshold-clarifications.pdf/
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 Changes to the periodic adjustment process;20 

 Preventing catch history from accruing after implementation of Amendment 16;21 

 Amending data gathering provisions;22 

 Requiring vessels to declare at the start of the trip whether they intend to fish in one broad 
reporting area or multiple reporting areas;23 

 Enabling the Council to make a change via the framework adjustment process “to the ACL and 
AM process or implementation,” “sector administration policies,” and reporting requirements;24 

These activities are “administrative” because they focus on procedural matters rather than substantive 
fishery management decisions, like expanding the number of cod stocks from two to four. They involve 
operational aspects like modifying permit application requirements, adjusting data collection processes, 
establishing reporting protocols, and creating procedural frameworks for future changes to existing 
fisheries. Indeed, what makes these functions “administrative” is their emphasis on amending existing 
governance processes.  By contrast, none of these measures make substantive changes to a fishery 
management program the way establishing four cod stocks does.  Nor do these process-related changes 
required extensive, multi-year management actions to implement and integrate into the sector system.  

5. Amendment 25’s NEPA Analyses Are Fatally Deficient 

Section 5.2 of Amendment 25 comprises the amendment’s National Environmental Policy Act (“NEPA”) 
section.  Spanning one short paragraph, it does not contain any of the analyses that it should.  The 
Council justified its failure to conduct a NEPA analysis on its “preliminarily determin[ation] that this 
action qualifies for a categorical exclusion… as it is primarily administrative in nature.”25  

For the reasons set forth below, the Council has not produced the necessary underlying documentation 
to rely on a categorical exclusion (“CE”) to avoid conducting NEPA analyses, and there are numerous 
substantive reasons that preclude the Council from doing so. Accordingly, the Council must proceed with 
NEPA and, at a minimum, develop an environmental assessment (“EA”).  

 
20Amendment 16, at 7.2.1.2.8. 

21Amendment 16, at 7.2.1.2.10. 

22Amendment 16, at 7.2.2.2.3. 

23Amendment 16, at 7.3.1.2.4. 

24Amendment 16, at 7.3.1.2.10 (emphasis added). new stock.  

25Minor review of Amendment 25 is included in Framework 69, itself predicated on Amendment 25’s implementation. 
Nowhere does Framework 69 discuss Amendment 25’s reliance on a CE. 
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Summarily, NEPA analysis is required for proposals of major Federal actions.26 As NOAA concedes, 
“[f]ishery management actions, such as NMFS’s approval of fishery management plans and 
amendments, are typically considered ‘major Federal actions’ requiring some level of NEPA review.”27  

NEPA “serves the twin purposes of ensuring that (1) agency decisions include informed and careful 
consideration of environmental impact, and (2) agencies inform the public of that impact.”28 NEPA 
requires agencies take a “‘hard look’ at their proposed actions’ environmental consequences in advance 
of deciding whether and how to proceed.”29 This “hard look” takes the form an EA, which outlines the 
proposal and its possible environmental impacts, unless a CE is claimed.30  

NOAA’s adopted procedures for claiming CEs are found in Policy and Procedures for Compliance with the 
National Environmental Policy Act and Related Authorities: Companion Manual for NOAA Administrative 
Order 216-6A (“Companion Manual”).31 It notes that a 

CE may only be applied to a proposed action when: a) the proposed action falls within 
one of the CE categories listed in Appendix F [actually, Appendix E] of this Manual; b) the 
proposed action is not part of a larger action, and can therefore be reviewed 
independently from other actions under NEPA; and c) there are no extraordinary 
circumstances that may require further analysis in an EA or EIS.32 

For the reasons outlined below, Amendment 25 fails to meet each of these requirements. 

a. The Proposed Action is Not Covered By Appendix E; Nor is it “Primarily 
Administrative” 

To effectuate the CE, the agency “must prepare a document to evaluate the applicability of a CE, which 
includes… the CE category number, title, and CE text that applies to the action (Appendix F).”33 However, 
Amendment 25 does not include the CE category number, title, or CE text that applies to the action as 
described in Appendix E of the Companion Manual. While the Council has provided a single sentence 
outlining its reliance on the CE, this is insufficient in light of the Companion Manual’s requirements.  

 
2642 U.S.C. § 4321 et seq.; Companion Manual.  

27Companion Manual at C-6. 

28Sierra Club v. U.S. Army Corps of Engineers, 803 F.3d 31, 36–37 (D.C. Cir. 2015) (citations omitted).  

29Id. at 37 (citation omitted).  

3042 U.S.C. § 4336. 

31(Jan. 13, 2017). 

32Companion Manual at 4. 

33Companion Manual at 5. 
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If the Council had properly invoked a CE for Amendment 25, it is likely it would have invoked CE #A1: “an 
action that is a technical correction to a change to a fishery management action or regulation which does 
not result in a substantial change in any of the following: fishing, location, timing, effort, authorized gear 
types, or harvest levels.”34   

Amendment 25 will result in substantial changes to the fishery.  In fact, Amendment 25 is the first step 
in effectuating the Council’s Atlantic Cod Management Transition Plan (“ACMTP” or “the Plan”).35  While 
these changes are contained in subsequent actions, a review of the examples NOAA provides for CE #A1 
shows just how far away Amendment 25 is from being subject to this CE.  More specifically, the examples 
include changes to reporting requirements, vessel hailing requirements, or gear marking requirements; 
requirements regarding stowage of gear when transiting closed areas; and changing an FMP’s or 
regulation’s period of effectiveness.36 

Courts routinely determine actions like this are not “purely administrative.”  For instance, in Shearwater 
v. Ashe,37 the court held that a U.S. Fish and Wildlife Service (“FWS”) proposal modifying permit duration 
for takes of bald and golden eagles failed NEPA because FWS’s reliance on an “administrative” CE for 
was unsubstantiated, stating:  

The primary purpose of the [proposal], according to the regulation itself, was not to 
reduce FWS's administrative burden. Rather, the primary purpose was to “facilitate the 
responsible development of renewable energy and other projects designed to operate for 
decades” … Considering that… substantive—and not procedural—concerns drove the 
[proposal’s] promulgation… the Court fails to see how the regulation could be considered 
strictly administrative.38 

Likewise, Amendment 25 is undoubtedly driven by substantive, not procedural, concerns:  the MSA 
implementing regulations’ requirement that councils periodically “review FMPs and the best scientific 
information available… to determine if the stocks are appropriately defined.”39  More specifically, the 
Council developed Amendment 25 to address the supposed “mismatch between management units and 
the biological populations” of the two cod stocks that allegedly “are subject to overfishing.”40 

 
34Companion Manual at E-1. 

35See Atlantic Cod Management Transition Plan, New England Fishery Management Council. Available at 
https://www.nefmc.org/library/atlantic-cod-management-transition-plan.  

36Companion Manual at E-1. 

37No. 14–CV–02830–LHK (N.D. Cal. August 11, 2015). 

38Id. at 17 (citations omitted).  

39Amendment 25 at Section 5.1.1; see also 50 C.F.R. § 600.305(c)(7). 

40Amendment 25 at 14. 

https://www.nefmc.org/library/atlantic-cod-management-transition-plan
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b. The Proposed Action is Part of a Larger Action 

The second requirement to claim a CE is that the proposed action is not part of a larger action. 
Amendment 25 is most definitely part of a larger action—it is one of the first steps of a multi-year process 
in what the Council has termed its Atlantic Cod Management Transition Plan.41 

c. Extraordinary Circumstances Apply 

Shearwater explains, “It is well established that ‘an agency may not use a CE when ‘extraordinary 
circumstances’ exist.’”42 “Importantly, ‘the fact that [extraordinary circumstances] may apply is all that 
is required to prohibit use of the categorical exclusion.”43 Accordingly, and for the reasons outlined 
below, a CE is inappropriate here.  

The NOAA Companion Manual lists twelve different extraordinary circumstances that, if found, require 
an EA’s development. Two are particularly relevant here: when the proposed action has “highly 
controversial environmental effects;” and when the proposed action has “the potential for significant 
cumulative impacts when the proposed action is combined with other past, present and reasonably 
foreseeable future actions, even though the impacts of the proposed action may not be significant by 
themselves.”44 This section will address each in turn. 

“A proposal is highly controversial when substantial questions are raised as to whether a project may 
cause significant degradation of some human environmental factor, or there is a substantial dispute 
about the size, nature, or effect of the major Federal action.”45 The Ninth Circuit has observed that this 
“substantial question” standard “is a low” one.46  

The record is replete with substantial disputes regarding Amendment 25’s size, nature, and effect, and 
thus, the action is “highly controversial.” Indeed, public comments received during meetings hosted by 
the Council, Groundfish Committee, Groundfish Advisory Panel, Recreational Advisory Panel, and Plan 
Development Team, as well as our November 18, 2024 letter to Director Dr. Cate O’Keefe, all pose 
substantial questions regarding the size, nature, and effect of Amendment 25 and Framework 

 
41See supra n. 35. 

42Shearwater, No. 14–CV–02830–LHK at 21 (citations omitted).  

43Id. (emphasis provided) (citations omitted).  

44See Companion Manual, Section 4.A(i) and 4.A(l), respectively.  Other pertinent extraordinary circumstances include “the 
potential to establish a precedent for future action or an action that represents a decision in principle about future actions 
with potentially significant environmental effects” at 4.A(j); “environmental effects that are uncertain, unique, or unknown” 
at 4.A(k). 

45Shearwater, No. 14–CV–02830–LHK at 22 (emphasis added) (citations omitted).  

46Id. at 22 (citing Cal. Wilderness Coal. v. U.S. Dep’t of Energy, 631 F.3d 1072, 1097 (9th Cir. 2011)). 
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Adjustment 69. In fact, Framework Adjustment 69 itself provides myriad discussions on the size, nature, 
and effect of Amendment 25, and that alone necessitates the development of an EA. 

Moreover, the onus is on the Council to demonstrate why the dispute is not substantial. “[T]he agency 
must adequately explain why such opposition ‘do[es] not suffice to create a public controversy based on 
potential environmental consequences,’” as Shearwater observed.47 Nowhere in Framework Adjustment 
69 or Amendment 25 is such discussion present.  

Additionally, Amendment 25 presents considerable potential for significant cumulative impacts when 
combined with past actions, like Amendment 16, present actions like Framework Adjustment 69, and 
future actions the ACMTP prescribes.  Cod is a keystone species in the Northeast groundfish fishery, and 
whether it serves as a target of economic opportunity or, alternatively, a choke species in the sector 
program, there is no getting around the fact that the ecological and economic reordering set forth in the 
ACMTP will have significant cumulative impacts. 

Agencies are required to demonstrate how this extraordinary circumstance does not apply. Indeed, the 
Council must provide a “discussion of how [future] projects together with the proposed… project will 
affect [the environment].”48 Moreover, “NEPA… prohibit[s] an agency from breaking up a large or 
cumulative project into smaller components in order to avoid designating the project a major federal 
action” that would be subject to NEPA analysis requirements.49 

While some discussion of Amendment 25’s environmental and economic impacts takes place in 
Framework Adjustment 69, that framework is envisioned as merely an interim step.  Moreover, 
“[c]onclusory statements” regarding environmental benefits are wholly inadequate for the purposes of 
claiming a CE,50 and “the cumulative impacts analysis cannot focus solely on the beneficial effects” of 
Amendment 25, “but must also analyze the effects on the [human] environment as a whole.”51 And if 
assessing cumulative impacts of Amendment 25 “as a whole is impractical, then use of the categorical 

 
47Id. at 22 (citations omitted).  

48Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 810 (9th Cir. 1999) (internal quotation marks omitted) 
(alterations in original). 

49Churchill County v. Norton, 276 F.3d 1060, 1076 (9th Cir. 2001) (internal quotation marks omitted). 

50See Sierra Club v. Bosworth, 510 F.3d 1016, 1028 (9th Cir. 2007).  

51Sierra Club, 510 F.3d at 1028 (citing Muckleshoot, 177 F.3d at 811 (“The statement notably contains no evaluation 
whatsoever of the impact on natural resources of timber harvesting… nor does it assess the possible impacts … upon 
surrounding areas. The statement focuses solely on the beneficial impact the exchange will have on lands received by the 
Forest Service.”)). 
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exclusion mechanism [is] improper.”52 Fatally, Amendment 25 makes no effort to address these issues 
and requirements. 

Importantly, the Companion Manual requires that the Council provide “a brief summary of the review 
conducted to determine whether extraordinary circumstances exist.”53 These analyses are nowhere in 
the record. As the court in Shearwater explained, “[w]here there is substantial evidence in the record 
that exceptions to the [CE] may apply, the agency must at the very least explain why the action does not 
fall within one of the exceptions.”54 Accordingly, even if the Council were able to rely on this CE, it cannot 
do so without this discussion present. 

6. Path Forward 

We recognize not approving Amendment 25 risks creating a void for fishing year 2025.  We have offered 
a proposed approach for emergency action set forth in our March 12, 2025 letter to then-Acting Assistant 
Administrator Emily Menashes, and we attach this petition as Exhibit A and incorporate it herein.  The 
approach is workable and would provide an orderly and legal path forward. 
 

*** 
 
Thank you for the opportunity to submit these comments.  Please do not hesitate to contact us if you 
have any questions or require additional information. 
 
Respectfully submitted, 
 
 
David E. Frulla 
 
Counsel to Northeast Seafood Coalition and 
Gloucester Fishing Community Preservation Fund, Inc.  

 
DEF: 

 
52 Nat’l Parks & Conserv. Ass’n v. Babbitt, 241 F.3d 722, 733 (9th Cir. 2001) (“[T]he Parks Service's repeated generic statement 
that the effects are unknown does not constitute the requisite ‘hard look’ mandated by the statute if preparation of an EIS is 
to be avoided.”). 

53 Companion Manual at 5. 

54 Id. (emphasis added) (citations omitted).  
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Exhibit 1 

 
(See Attached) 
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Exhibit 2 
 

(See Attached) 
 
 

  



 

KELLEY DRYE & WARREN LLP 

 

4915-0412-9071v.2 

 



 

KELLEY DRYE & WARREN LLP 

 

4915-0412-9071v.2 

 

Exhibit 3 
 

(See Attached) 
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