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March 10, 2022 

 

Mr. Monte Rome 

Intershell International Corporation 

9 Blackburn Drive 

Gloucester, MA 01930 

 

Dear Mr. Rome, 

 

I have received your January 13, 2022, letter to Secretary of Commerce Gina Raimondo 

regarding surfclam fishing in the Great South Channel Habitat Management Area (HMA).  Your 

letter requests the Secretary to take emergency action to open the HMA to surfclam fishing for 

the next five years. 

 

Section 305(c) of the Magnuson-Stevens Fishery Conservation and Management Act 

(Magnuson-Stevens Act) allows the Secretary of Commerce to promulgate emergency 

regulations when the Secretary finds that an emergency exists involving any fishery.  NOAA’s 

National Marine Fisheries Service (NMFS) policy guidance defines an emergency as a situation 

that:  1) Results from recent, unforeseen events or recently discovered circumstances; 2) presents 

serious conservation or management problems in the fishery; and 3) can be addressed through 

emergency regulations for which the immediate benefits outweigh the value of advance notice, 

public comment, and deliberative consideration of the impacts on participants to the same extent 

as would be expected under the normal rulemaking process.  The Magnuson-Stevens Act 

stipulates that any emergency regulations shall remain in effect for not more than 180 days after 

the date of publication in the Federal Register, and may be extended for one additional period of 

not more than 186 days. 

 

As you know, the New England Fishery Management Council’s Habitat Committee discussed 

the status of the surfclam fishery within the HMA at its January 18, 2022, meeting, and the full 

Council discussed the issue at its February 1, 2022, meeting.  The Council voted to have the 

Habitat Committee review a progress report from a project that had an exempted fishing permit 

(EFP) to fish in the HMA, but took no action with regard to requesting that the Secretary take 

emergency action. 

 

We have evaluated your request for Secretarial emergency action consistent with the 

requirements of the Magnuson-Stevens Act.  However, your request for an emergency rule for a 

period of five years far exceeds the time limitations of Magnuson-Stevens Act section 305(c) 

described above.  Moreover, the situation you describe in your January 13, 2022, letter does not 

qualify as an emergency as it does not result from recent, unforeseen events or recently 

discovered circumstances.  The potential for adverse economic impacts from fishing restrictions 

in the HMA that you have described experiencing were discussed and analyzed in the 

Environmental Impact Statement prepared for the Council’s Omnibus Habitat Amendment 2, 

which created the HMA.  They were also discussed in the Environmental Assessment for the 
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follow-on Clam Dredge Framework Adjustment that established three exemption areas within 

the HMA that allow fishing for surfclams and blue mussels.  To the extent that the New England 

Fishery Management Council revisits its decisions through the Council process, I urge you to 

participate and express your views.  If you have additional questions about the management of 

the HMA or the Atlantic surfclam fishery more broadly, please contact Douglas Potts from the 

Greater Atlantic Regional Fisheries Office Sustainable Fisheries Division 

(Douglas.Potts@noaa.gov). 

 

 Sincerely, 

 

 

 

  

 Janet L. Coit 

 Assistant Administrator for Fisheries 

 









 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 
 

                                                   
                                                                                 March 4, 2022 
 
 
Rebecca Ledebohm 
Federal Highway Administration 
1201 College Park Drive, Suite 102 
Dover, DE 19904 
 
RE:  EFH Consultation for Pepper Creek Shoreline Mitigation Project 
 Pepper Creek, Sussex County, DE 
 
Dear Ms. Ledebohm: 
 
We have reviewed the essential fish habitat (EFH) assessment and associated materials provided 
on September 30, 2021, as well as the requested follow-up documents provided on December 3, 
2021 and January 20, 2022, for the Pepper Creek Shoreline Mitigation Project at the Delaware 
Botanic Gardens in Dagsboro, DE. This project is a collaborative effort between the Federal 
Highway Administration (FHWA), Delaware Department of Transportation (DelDOT), and the 
Delaware Botanic Gardens and it serves as compensatory mitigation for the permanent loss of 
wetlands and open water due to DelDOT’s Camp Arrowhead Road Project. Because the Camp 
Arrowhead Road Project did not affect species and habitats under our purview, consultation with 
us under the Magnuson Stevens Fishery Conservation and Management Act (MSA) and Fish and 
Wildlife Coordination Act (FWCA) did not occur as part of the authorization process. As a 
result, we are only commenting on the effects of the proposed shoreline project on our resources, 
and not its suitability as compensatory mitigation for fill elsewhere.   
 
The project includes the creation, enhancement, and stabilization of approximately 0.42 acres of 
tidal wetlands at the Delaware Botanic Garden’s Pepper Creek shoreline. Proposed activities 
include: 
 

● Creation of approximately 500 linear feet of riprap sill barrier parallel to the existing 
shoreline with four overlapping segments to serve as vents to allow for the natural 
passage of aquatic organisms into/out of the filled marsh. 

● Thin layer placement (TLP) of clean, imported sand fill onto approximately 0.44 acres of 
shallow open water habitat, from the existing shoreline to the riprap sill, for the creation 
of tidal marsh habitat  

● Planting of Spartina alterniflora plugs to colonize the created wetlands  
● Monitoring of the site for at least five (5) years by DelDOT, with annual reports made 

available to stakeholder agencies including NMFS, with the following performance 
objectives: 
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○ Elevation: The restored wetland elevations will remain within +/- 0.5 ft. of the 
targeted wetland elevations (i.e., 0.5 to 1.75 ft. NAVD88).  

○ Vegetation: The restored wetlands will have 85% coverage by non-invasive 
emergent wetland plant species by the fifth growing season. 

○ Hydrology: The restored wetlands will experience twice-daily tidal inundation 
under normal tidal conditions. 

 
Authorities 
 
The Magnuson Stevens Fishery Conservation and Management Act (MSA) requires federal 
agencies such as the FHWA to consult with us on projects that may adversely affect EFH. This 
process is guided by the requirements of our EFH regulation at 50 CFR 600.905, which 
mandates the preparation of EFH assessments and generally outlines each agency's obligations in 
the consultation process. In addition, the Fish and Wildlife Coordination Act (FWCA) requires 
all federal agencies to consult with us when proposed actions might result in modifications to a 
natural stream or body of water. It also requires that federal agencies consider the effects that 
these projects would have on fish and wildlife and provide for the improvement of these 
resources.  
 
Aquatic Resources and Anticipated Impacts 
 
The project area has been identified as EFH for multiple species: little skate (Leucoraja 
erinacea), winter skate (Leucoraja ocellata), clearnose skate (Raja eglanteria), bluefish 
(Pomatomus saltatrix), Atlantic butterfish (Peprilus triacanthus), summer flounder (Paralichthys 
dentatus), windowpane flounder (Scophthalmus aquosus), and black sea bass (Centropristis 
striata).  Additionally, Pepper Creek provides spawning habitat for anadromous fishes, including 
American shad (Alosa sapidissima), alewife (A. pseudoharengus), and blueback herring (A. 
aestivalis), all of which are at historically-low population levels. 
 
The proposed project will fill approximately 0.44 acres of Pepper Creek’s existing intertidal mud 
flats and shallow-water habitat. These intertidal unvegetated flats are productive habitat for fish 
and invertebrates and play an important role in primary production, secondary production, and 
water quality. Productive microalgal communities in the surface sediments support benthic 
invertebrate populations, which serve as prey for a variety of mobile predators, including popular 
sportfish (e.g., striped bass, Morone saxatilis) and juvenile anadromous fish. Mudflats also 
provide an important ecological niche as nursery grounds, refuges and feeding grounds for 
juvenile fish, and productive shellfish grounds. The placement of fill, including sand, riprap and 
shell bags to create wetlands will result in a habitat tradeoff that will adversely affect EFH.    
 
Also, as we have discussed with you in emails and telephone conversations, the purpose of 
compensatory mitigation is to offset the loss of ecological functions at an impact site. Because 
this project has been proposed independent of any considerations of the adverse impacts 
associated with the Camp Arrowhead Road project, it is not possible to assess the suitability or 
value of the proposed project as compensatory mitigation. In addition, we are concerned that 
impacts associated with filling wetlands are proposed to be offset through further filling of 
shallow-water habitat for the creation of wetlands. While we agree that erosion of the marsh 
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edge has been demonstrated, and acknowledge there may be limited opportunities for inland 
marsh migration associated with sea-level rise, the loss of nearly half an acre of intertidal 
mudflat is a significant concern. As a result, measures to avoid and minimize adverse impacts 
and maximize the ecological benefits of the proposed project should be implemented.  
 
We appreciate that you have proposed a number of measures to limit turbidity and sedimentation 
which can impede the migration of anadromous fish species that use Pepper Creek as spawning, 
nursery and forage habitat such as performing thin layer placement within the constructed riprap 
sill, conducting in-water activities at low tide and within silt fences, and performing all in-water 
work between July 1, 2022 and October 31, 2022 to minimize impacts to federally managed 
species. In addition to these measures, we also recommend some minor design changes to ensure 
fish access to the site. 
 
Magnuson Stevens Fisheries Conservation and Management Act (MSA) EFH 
Conservation Recommendations  
 
We have reviewed the EFH assessment provided to us and find that while some of the potential 
adverse effects to EFH have been adequately evaluated, impacts to prey species and benthic 
organisms that would be affected by the fill placement were not adequately considered. 
However, sufficient information was provided to allow us to provide the following EFH 
conservation recommendations pursuant to Section 305(b)(4)(A) of the MSA to minimize or 
offset adverse impacts on EFH:  
 

1. All sill vent openings, including those with stabilizing shell bags, should not exceed the 
elevation of MLW (-0.64). Current plans show shell bags obstructing these openings to 
an elevation of +0.75. All openings should be accessible at all tidal stages to allow for 
unimpeded movement of nekton. 

2. All in-water work, including the installation and removal of the silt fences should be 
completed outside the anadromous fish spawning time of year restriction (TOYR) 
window of March 15 to June 30 of the given calendar year. 
 

Please note that Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed 
written response to these EFH conservation recommendations, including a description of 
measures adopted by you for avoiding, mitigating, or offsetting the impact of the project on EFH. 
In the case of a response that is inconsistent with our recommendations, Section 305(b)(4)(B) of 
the MSA also indicates that you must explain your reasons for not following the 
recommendations. Included in such reasoning would be the scientific justification for any 
disagreements with us over the anticipated effects of the proposed action and the measures 
needed to avoid, minimize, mitigate, or offset such effects pursuant to 50 CFR 600.920(k). This 
response must be provided within 30 days after receiving our EFH conservation 
recommendations and at least 10 days prior to final approval of this action. Please also note that 
further EFH consultation must be reinitiated pursuant to 50 CFR 600.920(j) if new information 
becomes available, or if the project is revised in such a manner that affects the basis for the 
above determination. 
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Endangered Species Act (ESA) 
 
Endangered species and designated critical habitat under the jurisdiction of NOAA Fisheries may 
be present in the project area. The federal action agency is responsible for determining whether 
the proposed action may affect these species. If you determine that the proposed action may 
affect a listed species, your determination of effects along with justification and a request for 
concurrence should be submitted to the Section 7 Program email account at 
nmfs.gar.esa.section7@noaa.gov. Guidance and tools to assist you in your effects determination 
are available on our website at: https://www.fisheries.noaa.gov/new-england-mid-
atlantic/consultations/section-7-consultations-greater-atlantic-region.  Please contact Brian 
Hopper of our Protected Resources Division (brian.d.hopper@noaa.gov) if you have any 
questions or to discuss your project and obligations under Section 7 of the Endangered Species 
Act (ESA). 
 
Conclusion 
 
Should you have any questions or require additional information, please contact Lauren  
“Maggie” Sager in our Highlands, NJ field office at Lauren.M.Sager@noaa.gov or (848) 467-
8241. 
  
 
       Sincerely, 

        
 

Louis A. Chiarella 
Assistant Regional Administrator 
for Habitat and Ecosystem Services 

 
 
cc: 
NMFS PRD- B. Hopper 
FWS – J. Thompson 
EPA -  S. Kubico 
MAFMC- C. Moore 
NEFMC – T. Nies 
ASMFC –L. Havel 
      

https://www.fisheries.noaa.gov/new-england-mid-atlantic/consultations/section-7-consultations-greater-atlantic-region
https://www.fisheries.noaa.gov/new-england-mid-atlantic/consultations/section-7-consultations-greater-atlantic-region
https://www.fisheries.noaa.gov/new-england-mid-atlantic/consultations/section-7-consultations-greater-atlantic-region
mailto:Lauren.M.Sager@noaa.gov


 

    

 
  
   

 
 

 
 
        
 
 

 
 

 
 

 
 

 
   

 
 

  
 

 
  

   
    

 
   

   
 

   

  

 

  
 

 
 

      
  

 
   

 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 

March 4, 2022 

Brock Giordano, RPA 
EHP Supervisor, NY Sandy 
U.S. Department of Homeland Security 
Federal Emergency Management Agency 
FEMA Region II 
26 Federal Plaza, Suite 1307 
New York, New York 10278 

RE: Essential Fish Habitat Consultation, FEMA-4085-DR-NY Super Storm Sandy: PW4656 
Site 11 NYC DPR World’s Fair Marina PAAP 

Dear Mr. Giordano: 

We have reviewed the information provided in your February 8, 2022, letter and accompanying 
essential fish habitat assessment (EFH) to demolish and reconstruct the World’s Fair 
Marina Piers 1 and 3 on Flushing Bay in the borough of Queens, New York.  Project components 
are being implemented with financial assistance from the Federal Emergency Management 
Agency's (FEMA) Public Assistance (PA) Program by the New York State Division of 
Homeland Security and Emergency Services (NYSDHSES) (Applicant) and New York City 
Department of Parks and Recreation (Sub-Applicant). 

The project consists of the removal of most existing structures that make up the existing Piers 1 
and 3 that sustained damage from Superstorm Sandy (i.e., floating docks, fixed piers, guide piles, 
mooring piles, dolphins, gangways), repairs to the existing bulkhead and esplanade, and the 
reconstruction of Piers 1 and 3 through the construction of new fixed piers, floating docks, 
partial fixed depth wave screen, and gangways, supported by 14-inch to 36-inch steel pipe piles 
and 12-inch to 14-inch timber piles. The reconstruction of Pier 3 is anticipated to be constructed 
within the same footprint with a main walkway widened by two feet for the first 400-feet for 
ADA accessibility. The reconstruction of Pier 1 is anticipated to be built 1000 feet west of the 
existing structure with partial fixed depth timber wave screens and an overall reduced footprint 
(i.e. approximately 40,000 square feet less than the existing structure). 

Project activities are anticipated to temporarily disturb approximately 21.69 acres of aquatic 
habitat due to turbidity, noise, and physical activity to the substrate and water column and 
permanently disturb 1.71 acres of the water column in subtidal areas due to shading from over 
water coverage (which is a reduction of 0.92 acres from existing structure) and 210 square feet of 
substrate for the footprint of the newly installed piles.  



 

 

 
 

 
  

     
 

  
 

  
  

  
   

 
  

 
 

 
  

    
 

   
 
 

   
 

    
 

  
 

 
 

 
   

 
 

  
  

 

  
   

  
 

Proposed best management practices (BMPs) have been incorporated into the project design to 
avoid and minimize disturbances. Such BMPs include: 

• the use of a full-length turbidity curtain surrounding the project area, to be inspected 
daily and adjusted as needed 

• working outside of in-water protective windows (winter flounder early life stage EFH 
(January 15 through May 31) and anadromous species (March 1 through June 30) 

• use of a vibratory hammer with a soft start and cushion block for impact hammer, if 
needed 

• grated surfaces for gangway landings and minimizing widths of floating docks and fixed 
piers to allow light penetration 

• with the exception of navigation lights, minimizing artificial lighting through orientation 
away from surrounding waters at night to the greatest extent practicable. 

Construction is anticipated to begin in April 2023 and last up to two years. 

Magnuson-Stevens Fishery Conservation and Management Act 

The Magnuson-Stevens Fishery Conservation and Management Act (MSA) and the Fish and 
Wildlife Coordination Act (FWCA) require federal agencies to consult with one another on 
projects such as this that may adversely affect EFH and other aquatic resources. In turn, we must 
provide recommendations to conserve EFH. These recommendations may include measures to 
avoid, minimize, mitigate, or otherwise offset adverse effects on EFH resulting from actions or 
proposed actions authorized, funded, or undertaken by that agency. This process is guided by the 
requirements of our EFH regulation at 50 CFR 600.905, which mandates the preparation of EFH 
assessments and generally outlines each agency’s obligations in this consultation procedure.  

Flushing Bay in the vicinity of the project area has been designated as EFH for a number 
federally managed species including bluefish (Pomatomus saltatrix), winter flounder 
(Pseudopleuronectes americanus), summer flounder (Paralichthys dentatus), windowpane 
flounder (Scophthalmus aquosus), Atlantic herring (Clupea harengus), Atlantic butterfish 
(Peprilus triacanthus), clearnose skate (Raja eglanteria), little skate (Leucoraja erinacea), red 
hake (Urophycis chuss), winter skate (Leucoraja ocellata), and longfin inshore squid 
(Doryteuthis pealeii), and others. Flushing Bay also provides habitat for anadromous fish such as 
alewife (Alosa pseudoharengus) and striped bass (Morone saxatilis). 

We have reviewed the EFH assessment provided and agree with your conclusion that the adverse 
effects of this project on EFH will not be substantial. As discussed in the EFH assessment, 
project activities have been designed to avoid and minimize impacts to the extent practicable, 
which includes a limited in-water work and a construction schedule aimed to avoid winter 
flounder early life stage EFH (January 15 through May 31) in addition to the BMPs to be used 
during construction. While a limited in-water protective window for migrating anadromous fish 
was also incorporated into the schedule, a time of year restriction (between March 1 and June 30) 
is not necessary due to the location of the project and width of the waterway in the vicinity of the 
project. 
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Based upon all of the information provided, we do not have any objections to the proposed 
project and additional EFH conservation recommendations are not warranted. Please note that 
further EFH consultation must be reinitiated pursuant to 50 CFR 600.920(j) if new information 
becomes available, or if the project is revised in such a manner that affects the basis for the 
above determination. This includes the nature of compensatory mitigation required by the 
NYSDEC, should proposed activities include the placement of fill in aquatic habitats. 

Endangered Species Act 

Federally listed species may be present in the project area and consultation, pursuant to Section 7 
of the Endangered Species Act (ESA) of 1973, may be necessary. We understand that you are 
currently working with our Protected Resources Division on the submission of a request for ESA 
consultation. Should you have any questions about the Section 7 consultation process, please 
contact Edith Carson-Supino at 978-282-8490 or by e-mail (Edith.Carson-Supino@noaa.gov). 

Conclusion 

As always, we are available to coordinate with your staff so that this project can move forward 
efficiently and expeditiously as possible while still meeting our joint responsibilities to protect 
and conserve aquatic resources. If you have any questions or need additional information, please 

Sincerely, 

contact Jessie Murray in our Highlands, NJ field office at (978) 675-2175 or by e-mail 
(Jessie.Murray@noaa.gov).   

GREENE.KAREN.M.136
5830785

Digitally signed by 
GREENE.KAREN.M.1365830785 
Date: 2022.03.04 11:56:31 -05'00'

Karen M. Greene 
Mid-Atlantic Branch Chief 
Habitat and Ecosystem Services Division 

cc: 
GARFO PRD – E. Carson-Supino 
FEMA – K. Bartowitz 
New York District ACOE – S. Ryba 
NYSDEC – D. McReynolds 
FWS – S. Sinkevich 
EPA Region II – M. Finocchiaro 
NEFMC – T. Nies 
MAFMC – C. Moore 
ASMFC – L. Havel 
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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 
 

        
       February 23, 2022 
 
 
Chirag Patel 
New Jersey Department of Transportation  
Bureau of Environmental Program Resources 
P.O. Box 600 
Trenton, NJ 08625-0600 
 
RE:  EFH Consultation for State Highway 71 over Shark River 
 Structure No. 1321-150 
 Belmar and Avon-by-the-Sea Boroughs 

Monmouth County, New Jersey 
 Federal Project No. NHP-0035(324) 
 DRGNJ4607 
 
Dear Mr. Patel: 
 
We have reviewed the essential fish habitat (EFH) assessment provided to us by the New Jersey 
Department of Transportation (NJDOT) for the replacement of a fender system at the State 
Highway 71 bridge over the Shark River in the Boroughs of Belmar and Avon-by-the-Sea, 
Monmouth County, New Jersey. The Federal Highway Administration (FHWA), the lead federal 
agency on this project, has designated the New Jersey Department of Transportation (NJDOT) as 
its non-federal representative for consultations with us under the Magnuson Stevens Fishery 
Conservation and Management Act (MSA) and the Fish and Wildlife Coordination Act (FWCA). 
The proposed project includes the mechanical demolition of the existing fender system (i.e. 
vibratory hammer, cutting below mudline with hydraulic shears), which is expected to take 90 
days. Following demolition, construction activities include driving hollow fiber-reinforced 
polymer (FRP) piles of various diameters (range = 24 - 36-inch diameter) and 16-inch diameter 
fiberglass pile jackets over existing 12-inch diameter timber piles to support the new fender 
system. Pile driving activities will require approximately 144 work days to complete using a 
vibratory and/or impact hammer or combination of both methods. Turbidity curtains will be in 
place throughout the proposed activity to contain suspended sediments associated with 
demolition/construction.  
In total, the project anticipates to permanently disturb a net 0.002 acres of tidal open waters, and 
temporarily disturb 0.002 acres and permanently disturb a net 0.003 acres of intertidal and 
subtidal shallows. All temporary impacts are to be restored upon completion of the project and 
no compensatory mitigation is anticipated as the permanent impacts are less than thresholds 
required under the Nationwide Permit Program.  
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Magnuson Stevens Fishery Conservation and Management Act 
 
The MSA and FWCA require federal agencies to consult with one another on projects such as 
this that may adversely affect EFH and other aquatic resources. These recommendations may 
include measures to avoid, minimize, mitigate, or otherwise offset adverse effects on EFH 
resulting from actions or proposed actions authorized, funded, or undertaken by that agency. This 
process is guided by the requirements of our EFH regulation at 50 CFR 600.905, which 
mandates the preparation of EFH assessments and generally outlines each agency’s obligations 
in this consultation procedure. While our regulations also allow a federal agency such as FHWA 
to designate a non-federal representative such as NJDOT to conduct the EFH consultation, it is 
important to note that the FHWA remains ultimately responsible for compliance with sections 
305(b)(2) and 305(b)(4)(B) of the MSA. 
 
The project area has been designated as EFH under the MSA for a number of federally managed 
species including winter flounder (Pseudopleuronectes americanus), windowpane flounder 
(Scophthalmus aquosus), Atlantic herring (Clupea harengus), bluefish (Pomatomus saltatrix), 
summer flounder (Paralichthys dentatus), scup (Stenotomus chrysops), black sea bass 
(Centropristis striata), clearnose skate (Raja eglanteria), little skate (Leucoraja erinacea), 
winter skate (Leucoraja ocellata) and others. The Shark River is also a migratory corridor for 
anadromous fishes such as alewife (Alosa pseudoharengus), and blueback herring (Alosa 
aestivalis) (collectively, river herring). Anadromous fishes such as these serve as prey for 
federally managed species. As a result, adverse effects to their migration and spawning can be 
considered an adverse effect on EFH.  
 
We have reviewed the EFH assessment prepared by the consultant for the NJDOT. Although we 
agree with your conclusion that the adverse effects of this project on EFH will not be substantial, 
measures to avoid, minimize, mitigate, or otherwise offset proposed adverse impacts to EFH and 
other aquatic resources should still be incorporated into the project planning and design. As 
discussed in the EFH assessment, project activities have been designed to avoid and minimize 
impacts as practical, which includes best management practices (BMPs) that reduce turbidity and 
noise. Such BMPs include the use of a vibratory hammer, impact hammer with a wood cushion 
block and soft start technique, and a turbidity barrier surrounding the work areas. Additionally, 
the construction schedule anticipates limiting in water work to avoid migratory and breeding 
anadromous fish. However, the proposed in-water timing schedule incorrectly indicates April 1 
as the start date, which is an error listed in the New Jersey Department of Environmental 
Protection’s (NJDEP’s) permitting guidance (pers. comm. K. Davis, NJDEP). To avoid the onset 
of river herring migration upriver to their spawning habitat, we recommend in water construction 
activities cease prior to the onset of migration, which is generally around March 1 and not begin 
again until after June 30 of any given work year. 
 
Also, incorrect guidance was cited with respect to noise impacts. The EFH assessment identifies 
guidance provided from our Protected Resources Division (on January 26, 2021 and December 
14, 2021) that indicates potential noise impacts associated with driving fiberglass pile materials 
are not considered an adverse effect on listed species. This guidance only applies to federally 
listed threated or endangered species under the purview of our Protected Resources Division 
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(e.g., Atlantic sturgeon, Acipenser oxyrinchus oxyrinchus), noise thresholds for species under our 
purview (e.g., river herring) is lower and driving of these types of piles are still considered to be 
an adverse effect.  
 
Essential Fish Habitat Conservation Recommendations 
 
Pursuant to Section 305(b)(4)(A) of the MSA we recommend that you adopt the following EFH 
conservation recommendations to minimize or offset adverse impacts on EFH: 
 

• Avoid in water work associated with the removal and installation of piles and bulkhead 
between March 1 and June 30 to minimize impacts to migrating and spawning 
anadromous fishes. 

• Ensure that work barges float during all stages of the tide.  
 

Please note that Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed 
written response to these EFH conservation recommendations, including a description of 
measures adopted by you for avoiding, mitigating, or offsetting the impact of the project on EFH. 
In the case of a response that is inconsistent with our recommendations, Section 305(b)(4)(B) of 
the MSA also indicates that you must explain your reasons for not following the 
recommendations. Included in such reasoning would be the scientific justification for any 
disagreements with us over the anticipated effects of the proposed action and the measures 
needed to avoid, minimize, mitigate, or offset such effects pursuant to 50 CFR 600.920(k). This 
response must be provided within 30 days after receiving our EFH conservation 
recommendations and at least 10 days prior to final approval of this action. Please also note that 
further EFH consultation must be reinitiated pursuant to 50 CFR 600.920(j) if new information 
becomes available, or if the project is revised in such a manner that affects the basis for the 
above determination. 
 
Endangered Species Act 
 
Federally listed species may be present in the project area. Consultation, pursuant to Section 7 of 
the Endangered Species Act (ESA) of 1973, may be necessary. The FHWA will be responsible 
for determining whether the proposed action is likely to affect listed species. The determination 
of effects from the project along with justification for the determination, and a request for 
concurrence should be submitted to nmfs.gar.esa.section7@noaa.gov. After reviewing this 
information, our Protected Resources Division would then be able to conduct a consultation 
under Section 7 of the ESA if appropriate.  
 
Conclusion 
 
As always, we are available to coordinate with your staff so that this project can move forward 
efficiently and expeditiously as possible while still meeting our joint responsibilities to protect 
and conserve aquatic resources. If you have any questions or need additional information, please 
contact Jessie Murray in our Highlands, NJ field office at 732-872-3023 or  
 
 

mailto:nmfs.gar.esa.section7@noaa.gov
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Jessie.Murray@noaa.gov. Should you have any questions about the Section 7 consultation 
process in general, please contact Edith Carson-Supino at 978-282-8490 Edith.Carson-
Supino@noaa.gov. 
 
      Sincerely, 

       
      Louis A. Chiarella 

Assistant Regional Administrator 
for Habitat and Ecosystem Services  

 
cc:   

GARFO HESD – K. Greene 
GARFO PRD – E. Carson-Supino 
NJDOT – G. Oliveto, B. Brock 
FHWA – H. Pezeshki 
New York District ACOE – S. Ryba 
NJDEP – S. Biggins, K. Davis 
FWS – A. Protus 
EPA Region II – M. Finocchiaro 
NEFMC – T. Nies 
MAFMC – C. Moore 
ASMFC – L. Havel 

mailto:Jessie.Murray@noaa.gov
mailto:Edith.Carson-Supino@noaa.gov
mailto:Edith.Carson-Supino@noaa.gov


 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 
 

       February 23, 2022 
 
 
Chirag Patel 
New Jersey Department of Transportation  
Bureau of Environmental Program Resources 
P.O. Box 600 
Trenton, NJ 08625-0600 
 
RE:  EFH Consultation for State Highway 35 over Navesink River 
 Structure No. 1312-154 
 Middletown Township and Red Bank Borough 

Monmouth County, New Jersey 
 Federal Project No. NHP-0035(324) 
  
Dear Mr. Patel: 
 
We have reviewed the essential fish habitat (EFH) assessment provided to us by the New Jersey 
Department of Transportation (NJDOT) for the installation of a fender system at the Route 35 
bridge over the Navesink River in Middletown Township and Red Bank Borough, Monmouth 
County, New Jersey. The Federal Highway Administration (FHWA), the lead federal agency on 
this project, has designated the New Jersey Department of Transportation (NJDOT) as its non-
federal representative for consultations with us under the Magnuson Stevens Fishery 
Conservation and Management Act (MSA) and the Fish and Wildlife Coordination Act (FWCA). 
 
The proposed project includes driving twelve 36-inch diameter, hollow, fiber-reinforced polymer 
(FRP) dolphin piles. Pile driving activities will require approximately 12 work days to complete 
using a vibratory and/or impact hammer or combination of both methods. Turbidity curtains will 
be in place throughout the proposed activity to contain suspended sediments associated with 
demolition/construction. In total, the project anticipates to permanently disturb 0.002 acres of 
tidal open waters, and temporarily disturb 0.002 acres and permanently disturb 0.007 acres of 
intertidal and subtidal shallows. All temporary impacts are to be restored upon completion of the 
project and no compensatory mitigation is anticipated as the permanent impacts are less than 
thresholds required under the Nationwide Permit Program.  
 
Magnuson Stevens Fishery Conservation and Management Act 
 
The MSA and FWCA require federal agencies to consult with one another on projects such as 
this that may adversely affect EFH and other aquatic resources. These recommendations may 
include measures to avoid, minimize, mitigate, or otherwise offset adverse effects on EFH 
resulting from actions or proposed actions authorized, funded, or undertaken by that agency. This 
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process is guided by the requirements of our EFH regulation at 50 CFR 600.905, which 
mandates the preparation of EFH assessments and generally outlines each agency’s obligations 
in this consultation procedure. While our regulations also allow a federal agency such as FHWA 
to designate a non-federal representative such as NJDOT to conduct the EFH consultation, it is 
important to note that the FHWA remains ultimately responsible for compliance with sections 
305(b)(2) and 305(b)(4)(B) of the MSA. 
 
The project area has been designated as EFH under the MSA for a number of federally managed 
species including winter flounder (Pseudopleuronectes americanus), windowpane flounder 
(Scophthalmus aquosus), Atlantic herring (Clupea harengus), bluefish (Pomatomus saltatrix), 
Atlantic butterfish (Peprilus triacanthus), summer flounder (Paralichthys dentatus), scup 
(Stenotomus chrysops), clearnose skate (Raja eglanteria), winter skate (Leucoraja ocellata) and 
others. The Navesink River is also a migratory corridor for anadromous fishes such as alewife 
(Alosa pseudoharengus), and blueback herring (Alosa aestivalis) (collectively, river herring). 
Anadromous fishes such as these serve as prey for federally managed species. As a result, 
adverse effects to their migration and spawning can be considered an adverse effect on EFH.  
 
We have reviewed the EFH assessment prepared by the consultant for the NJDOT. Although we 
agree with your conclusion that the adverse effects of this project on EFH will not be substantial, 
measures to avoid, minimize, mitigate, or otherwise offset proposed adverse impacts to EFH and 
other aquatic resources should still be incorporated into the project planning and design. As 
discussed in the EFH assessment, project activities have been designed to avoid and minimize 
impacts as practical, which includes best management practices (BMPs) that reduce turbidity and 
noise. Such BMPs include the use of a vibratory hammer, impact hammer with a wood cushion 
block and soft start technique, and a turbidity barrier surrounding the work areas. Additionally, 
the construction schedule anticipates limiting in water work to avoid migratory and breeding 
anadromous fish. However, the proposed in-water timing schedule incorrectly indicates April 1 
as the start date, which is an error listed in the New Jersey Department of Environmental 
Protection’s (NJDEP’s) permitting guidance (pers. comm. K. Davis, NJDEP). To avoid the onset 
of river herring migration upriver to their spawning habitat, we recommend in water construction 
activities cease prior to the onset of migration, which is generally around March 1 and not begin 
again until after June 30 of any given work year. 
 
Also, incorrect guidance was cited with respect to noise impacts. The EFH assessment identifies 
guidance provided from our Protected Resources Division (on January 26, 2021 and December 
14, 2021) that indicates potential noise impacts associated with driving fiberglass pile materials 
are not considered an adverse effect on listed species. This guidance only applies to federally 
listed threated or endangered species under the purview of our Protected Resources Division 
(e.g., Atlantic sturgeon, Acipenser oxyrinchus oxyrinchus). Noise thresholds for species under 
our purview (e.g., river herring) is lower and driving of these types of piles are still considered to 
be an adverse effect.  
 
Essential Fish Habitat Conservation Recommendations 
 
Pursuant to Section 305(b)(4)(A) of the MSA we recommend that you adopt the following EFH 
conservation recommendations to minimize or offset adverse impacts on EFH: 
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• Avoid in water work associated with the installation of piles between March 1 and June 

30 to minimize impacts to migrating and spawning anadromous fishes. 
• Ensure that work barges float during all stages of the tide.  

 
Please note that Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed 
written response to these EFH conservation recommendations, including a description of 
measures adopted by you for avoiding, mitigating, or offsetting the impact of the project on EFH. 
In the case of a response that is inconsistent with our recommendations, Section 305(b)(4)(B) of 
the MSA also indicates that you must explain your reasons for not following the 
recommendations. Included in such reasoning would be the scientific justification for any 
disagreements with us over the anticipated effects of the proposed action and the measures 
needed to avoid, minimize, mitigate, or offset such effects pursuant to 50 CFR 600.920(k). This 
response must be provided within 30 days after receiving our EFH conservation 
recommendations and at least 10 days prior to final approval of this action. Please also note that 
further EFH consultation must be reinitiated pursuant to 50 CFR 600.920(j) if new information 
becomes available, or if the project is revised in such a manner that affects the basis for the 
above determination. 
 
Endangered Species Act 
 
Federally listed species may be present in the project area. Consultation, pursuant to Section 7 of 
the Endangered Species Act (ESA) of 1973, may be necessary. The FHWA will be responsible 
for determining whether the proposed action is likely to affect listed species. The determination 
of effects from the project along with justification for the determination, and a request for 
concurrence should be submitted to nmfs.gar.esa.section7@noaa.gov. After reviewing this 
information, our Protected Resources Division would then be able to conduct a consultation 
under Section 7 of the ESA if appropriate.  
 
Conclusion 
 
As always, we are available to coordinate with your staff so that this project can move forward 
efficiently and expeditiously as possible while still meeting our joint responsibilities to protect 
and conserve aquatic resources. If you have any questions or need additional information, please 
contact Jessie Murray in our Highlands, NJ field office at 732-872-3023 or 
Jessie.Murray@noaa.gov. Should you have any questions about the Section 7 consultation 
process in general, please contact Edith Carson-Supino at 978-282-8490 Edith.Carson-
Supino@noaa.gov. 
       

Sincerely, 

       
      Louis A. Chiarella 

Assistant Regional Administrator 
for Habitat and Ecosystem Services 

mailto:nmfs.gar.esa.section7@noaa.gov
mailto:Jessie.Murray@noaa.gov
mailto:Edith.Carson-Supino@noaa.gov
mailto:Edith.Carson-Supino@noaa.gov
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cc:   
GARFO HESD – K. Greene 
GARFO PRD – E. Carson-Supino 
NJDOT – G. Oliveto, B. Brock 
FHWA – H. Pezeshki 
New York District ACOE – S. Ryba 
NJDEP – S. Biggins, K. Davis 
FWS – A. Protus 
EPA Region II – M. Finocchiaro 
NEFMC – T. Nies 
MAFMC – C. Moore 
ASMFC – L. Havel 



 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 
 

 
 
       February 18, 2022 
 
Chirag Patel 
New Jersey Department of Transportation  
Bureau of Environmental Program Resources 
P.O. Box 600 
Trenton, NJ 08625-0600 
 
RE:  EFH Consultation for State Highway 35 over Manasquan River 
 Structure No. 1506-152 
 Brielle and Point Pleasant Beach Boroughs, Monmouth and Ocean Counties, New Jersey 
 Federal Project No. NHP-0035(324) 
 DRGNJ4607 
 
Dear Mr. Patel: 
 
We have reviewed the essential fish habitat (EFH) assessment provided to us the New Jersey 
Department of Transportation (NJDOT) for the replacement of a fender system and bulkhead at 
the Route 35 bridge over the Manasquan River in the Boroughs of Brielle and Point Pleasant 
Beach, Monmouth and Ocean Counties, New Jersey. The Federal Highway Administration 
(FHWA), the lead federal agency on this project, has designated the New Jersey Department of 
Transportation (NJDOT) as its non-federal representative for consultations with us under the 
Magnuson Stevens Fishery Conservation and Management Act (MSA) and the Fish and Wildlife 
Coordination Act (FWCA). 
The proposed project includes the mechanical demolition of the existing fender system and 
timber bulkhead (i.e. vibratory hammer, cutting below mudline with hydraulic shears), which is 
expected to take more than 130 days. Following demolition, construction activities include 
driving hollow fiber-reinforced polymer (FRP) piles of various diameters (range = 24 - 36-inch 
diameter) to support the new fender system and driving 166 FRP sheetpiles (24 x 300-inch) for 
the new bulkhead. Pile and sheet driving activities will require approximately 100 work days to 
complete using a vibratory and/or impact hammer or combination of both methods. Turbidity 
curtains will be in place throughout the proposed activity to contain suspended sediments 
associated with demolition/construction.  
In total, the project anticipates to permanently disturb a net 0.002 acres of tidal open waters, and 
temporarily disturb 0.002 acres and permanently disturb a net 0.016 acres of intertidal and 
subtidal shallows. All temporary impacts are to be restored upon completion of the project and 
no compensatory mitigation is anticipated as the permanent impacts are less than thresholds 
required under the Nationwide Permit Program.  
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Because these construction activities will adversely affect EFH, we offer the following 
information to further avoid, minimize, or otherwise offset impacts to our trust resources. 
 
Magnuson Stevens Fishery Conservation and Management Act 
 
The MSA and FWCA require federal agencies to consult with one another on projects such as 
this that may adversely affect EFH and other aquatic resources. These recommendations may 
include measures to avoid, minimize, mitigate, or otherwise offset adverse effects on EFH 
resulting from actions or proposed actions authorized, funded, or undertaken by that agency. This 
process is guided by the requirements of our EFH regulation at 50 CFR 600.905, which 
mandates the preparation of EFH assessments and generally outlines each agency’s obligations 
in this consultation procedure. While our regulations also allow a federal agency such as FHWA 
to designate a non-federal representative such as NJDOT to conduct the EFH consultation, it is 
important to note that the FHWA remains ultimately responsible for compliance with sections 
305(b)(2) and 305(b)(4)(B) of the MSA. 
 
The project area has been designated as EFH under the MSA for a number of federally managed 
species including winter flounder (Pseudopleuronectes americanus), windowpane flounder 
(Scophthalmus aquosus), Atlantic herring (Clupea harengus), bluefish (Pomatomus saltatrix), 
Atlantic butterfish (Peprilus triacanthus), summer flounder (Paralichthys dentatus), scup 
(Stenotomus chrysops), black sea bass (Centropristis striata), clearnose skate (Raja eglanteria), 
little skate (Leucoraja erinacea), winter skate (Leucoraja ocellata) and others. The Manasquan 
River is also a migratory corridor for anadromous fishes such as alewife (Alosa 
pseudoharengus), and blueback herring (Alosa aestivalis) (collectively, river herring). 
Anadromous fishes such as these serve as prey for federally managed species. As a result, 
adverse effects to their migration and spawning can be considered an adverse effect on EFH.  
 
We have reviewed the EFH assessment prepared by the consultant for the NJDOT. Although we 
agree with your conclusion that the adverse effects of this project on EFH will not be substantial, 
measures to avoid, minimize, mitigate, or otherwise offset proposed adverse impacts to EFH and 
other aquatic resources should still be incorporated into the project planning and design. As 
discussed in the EFH assessment, project activities have been designed to avoid and minimize 
impacts as practical, which includes best management practices (BMPs) that reduce turbidity and 
noise. Such BMPs include the use of a vibratory hammer, impact hammer with a wood cushion 
block and soft start technique, and a turbidity barrier surrounding the work areas. Additionally, 
the construction schedule anticipates limiting in water work to avoid migratory and breeding 
anadromous fish. However, the proposed in-water timing schedule incorrectly indicates April 1 
as the start date, which is an error listed in the New Jersey Department of Environmental 
Protection’s (NJDEP’s) permitting guidance (pers. comm. K. Davis, NJDEP). To avoid the onset 
of river herring migration upriver to their spawning habitat, we recommend in water construction 
activities cease prior to the onset of migration, which is generally around March 1 and not begin 
again until after June 30 of any given work year. 
 
Also, incorrect guidance was cited with respect to noise impacts. The EFH assessment identifies 
guidance provided from our Protected Resources Division (on January 26, 2021 and December 
14, 2021) that indicates potential noise impacts associated with driving fiberglass pile materials 
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are not considered an adverse effect on listed species. This guidance only applies to federally 
listed threated or endangered species under the purview of our Protected Resources Division 
(e.g., Atlantic sturgeon, Acipenser oxyrinchus oxyrinchus), noise thresholds for species under our 
purview (e.g., river herring) is lower and driving of these types of piles are still considered to be 
an adverse effect.  
 
Essential Fish Habitat Conservation Recommendations 
 
Pursuant to Section 305(b)(4)(A) of the MSA we recommend that you adopt the following EFH 
conservation recommendations to minimize or offset adverse impacts on EFH: 
 

• Avoid in water work associated with the removal and installation of piles and bulkhead 
between March 1 and June 30 to minimize impacts to migrating and spawning 
anadromous fishes. 

• Perform bulkhead activities during low tide as practicable to minimize turbidity within 
the project area. 

• Ensure that work barges float during all stages of the tide.  
 

Please note that Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed 
written response to these EFH conservation recommendations, including a description of 
measures adopted by you for avoiding, mitigating, or offsetting the impact of the project on EFH. 
In the case of a response that is inconsistent with our recommendations, Section 305(b)(4)(B) of 
the MSA also indicates that you must explain your reasons for not following the 
recommendations. Included in such reasoning would be the scientific justification for any 
disagreements with us over the anticipated effects of the proposed action and the measures 
needed to avoid, minimize, mitigate, or offset such effects pursuant to 50 CFR 600.920(k). This 
response must be provided within 30 days after receiving our EFH conservation 
recommendations and at least 10 days prior to final approval of this action. Please also note that 
further EFH consultation must be reinitiated pursuant to 50 CFR 600.920(j) if new information 
becomes available, or if the project is revised in such a manner that affects the basis for the 
above determination. 
 
Endangered Species Act 
 
Federally listed species may be present in the project area. Consultation, pursuant to Section 7 of 
the Endangered Species Act (ESA) of 1973, may be necessary. The FHWA will be responsible 
for determining whether the proposed action is likely to affect listed species. The determination 
of effects from the project along with justification for the determination, and a request for 
concurrence should be submitted to nmfs.gar.esa.section7@noaa.gov. After reviewing this 
information, our Protected Resources Division would then be able to conduct a consultation 
under Section 7 of the ESA if appropriate.  
 
Conclusion 
 
As always, we are available to coordinate with your staff so that this project can move forward 
efficiently and expeditiously as possible while still meeting our joint responsibilities to protect 
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and conserve aquatic resources. If you have any questions or need additional information, please 
contact Jessie Murray in our Highlands, NJ field office at 732-872-3023 or 
Jessie.Murray@noaa.gov. Should you have any questions about the Section 7 consultation 
process in general, please contact Edith Carson-Supino at 978-282-8490 Edith.Carson-
Supino@noaa.gov. 

Sincerely, 

Louis A. Chiarella 
Assistant Regional Administrator 
for Habitat Conservation 

cc: 

GARFO HESD – K. Greene 
GARFO PRD – E. Carson-Supino
NJDOT – G. Oliveto, B. Brock
FHWA – H. Pezeshki
New York District ACOE – S. Ryba 
NJDEP – S. Biggins, K. Davis 
FWS – M. Ciappi 
EPA Region II – M. Finocchiaro 
NEFMC – T. Nies 
MAFMC – C. Moore 
ASMFC – L. Havel 
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New England Fishery Management Council 
50 WATER STREET  |  NEWBURYPORT, MASSACHUSETTS 01950  |  PHONE 978 465 0492  |  FAX 978 465 3116 
Eric Reid, Chair  |  Thomas A. Nies, Executive Director 

 
 

February 15, 2022 
 
Ruth Ann Brien 
US Army Corps of Engineers 
New England District 
696 Virginia Road 
Concord, MA 01742-2751 
 
Dear Ms. Brien: 
 
On behalf of the New England Fishery Management Council, please accept these comments in 
response to the January 25, 2022 Public Notice related to the permit application for the Running 
Tide Technologies project.  
 
The New England Fishery Management Council (Council) manages 28 marine species and is 
composed of members from Maine to Connecticut. Fishing activity for many Council-managed 
commercial and recreational fisheries occurs within the study area for this subsea cable network. 
Marine fisheries are profoundly important to the social and economic well-being of New 
England communities and provide numerous benefits to the nation, including domestic food 
security. The Council has a lengthy record of using area-based restrictions to enhance fishery 
productivity and protect essential fish habitat. The Council’s Aquaculture Policy1 provides 
recommendations for siting, environmental review, and communications for aquaculture 
projects.  
 
This project proposes to grow kelp on 30 vertical lines, with 15 discrete moorings placed along 
each of two transects on the northwestern portion of Fippennies Ledge. Each line will be 
attached to a 30 ft chain anchored with a 600-lb concrete block. Having spoken with staff at 
Running Tide Technologies, our understanding is that this project is a multi-year pilot effort to 
test environmental sensors and measure kelp growth rates under offshore conditions. Their 
longer-term plans are to develop and deploy floating kelp growing platforms much farther 
offshore, which will eventually sink and sequester carbon in the deep-sea. While this longer-term 
work is not part of this permit application, we think it would help explain the need for the pilot 
project in relation to Running Tides’ long-term objectives. Also, the duration of the project is not 
specified in the Public Notice. Explaining the nature and duration of the project may help to allay 
fishing industry concerns.  
 

 
1 https://www.nefmc.org/library/nefmc-habitat-policies-for-offshore-energy-aquaculture-submarine-cables 

https://www.nefmc.org/library/nefmc-habitat-policies-for-offshore-energy-aquaculture-submarine-cables
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The permit review should explain why the recommended project design is required to 
accomplish Running Tides’ objectives. The applicants have conducted similar experiments in 
state waters; it would be helpful to understand how the results from those experiments informed 
the current proposal, and how this project will inform future activities. For instance, 15 moorings 
on a 7,500 ft transect represents a 500-ft distance between each mooring. If the project footprint 
could be reduced further by shortening the transects, this would help reduce the chance of 
fisheries interactions. If there is a rationale for the 500-ft spacing, it should be provided. We 
understand that the 30 vertical lines will allow for replicate measurements of kelp growth rates 
and for opportunities to deploy alternative gear designs, but a clear justification for the total 
number of vertical lines required should also be provided. To the extent that gear design may 
vary at each of the 30 locations, this should be described clearly as part of the review since 
different designs might have slightly different environmental impacts.  
 
The Council manages Fippennies Ledge as a habitat closure. Sediments on the ledge consist of a 
mix of sand, pebble, cobble, and boulder substrates. Epifauna and fish living on and near the 
seabed will be disturbed by the movement of the gear. It is important that the permitting process 
accurately considers the magnitude of potential impacts so that NOAA Fisheries has the 
information required to complete an essential fish habitat consultation. Based on our review of 
the Public Notice, we are concerned that the estimate of potentially impacted essential fish 
habitat (0.2 acres) is too low. It would be helpful to clarify how this value was calculated. Given 
tidal currents, we assume that the chain will sweep around the anchor block and that some of the 
chain will be in contact with the seabed at least a portion of the time. If the chain was fully 
extended horizontally this could damage seafloor structures over a footprint of as much as 2,800 
ft2 per vertical line (the area of a circle with a 30-ft radius), or just under two acres for the project 
overall. While this is a maximum estimate and actual disturbance will depend on the extent to 
which the chain is in contact with the bottom, we expect that the disturbed area is likely to be 
higher than the 0.2 acres noted in the project description. Also, the diagram on page 6 indicates a 
400-lb block, vs. a 600-lb block. We are uncertain which anchor block dimension was assumed 
for the 0.2-acre estimate.  
 
In terms of fisheries restrictions, mobile bottom-tending fishing gears are prohibited in the 
habitat closure and additional commercial groundfish gears are prohibited in the overlapping 
Cashes Ledge Closure Area (Figure 1). In combination, this means that fishing on Fippennies 
Ledge is limited to recreational hook and line, lobster pots, and pelagic gears (including large 
mid-water trawlers and possibly purse seine vessels). We do know that the area is fished by for-
hire charter boats targeting both groundfish and highly migratory species, and some of the 
captains have expressed concerns about the need to avoid the vertical lines. If the permit is 
issued, it will be important for Running Tide to clearly communicate the location of each 
mooring and the timing of installation. We suggest requiring a fisheries communications plan as 
a condition of the permit. 
 
Finally, the Council is a member of the Atlantic Large Whale Take Reduction Team, which 
develops measures to reduce the risk to right whales from fisheries managed by the Council. This 
team is currently focused on measures to protect the endangered North Atlantic Right Whale. We 
look forward to the results of the Endangered Species Act consultation that will be held on this 
project. Information that would be helpful to understand the risks this project creates includes 
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knowing how often this gear will be inspected while deployed. While the application mentions 
the use of South Shore sleeves to reduce the risk of whale entanglement, we note this gear has 
not been tested in this environment. Should there be unexpected issues with the operation of the 
gear, inspections would provide an opportunity for the permit holder to assess and ameliorate 
these issues. The gear should also be marked so that is can be positively identified should it 
break free or entangle a whale. 
 
Thank you for considering our comments. Please contact me if you have any questions. 
 
        Sincerely, 

 

  
        Thomas A. Nies 
        Executive Director 
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Figure 1. Running Tide project location relative to the Cashes Ledge Closure Area and Fippennies Ledge Habitat Management 
Area boundaries. 
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New England Fishery Management Council 
50 WATER STREET  |  NEWBURYPORT, MASSACHUSETTS 01950  |  PHONE 978 465 0492  |  FAX 978 465 3116 
Eric Reid, Chair  |  Thomas A. Nies, Executive Director 

 
February 15, 2022 

 
Ms. Ruthann Brien 
U.S. Army Corps of Engineers 
New England District 
696 Virginia Road 
Concord, MA 01742 
 
Dear Ms. Brien: 
 
Please accept these comments from the New England Fishery Management Council on the 
ongoing Essential Fish Habitat (EFH) consultation for the Amitié Subsea Cable Network. We 
appreciate being included in the January 13 meeting between the developer and their consultants, 
NOAA Fisheries, and U.S. Army Corps of Engineers staff.  
 
The New England Fishery Management Council (Council) manages 28 marine species and is 
composed of members from Maine to Connecticut. Fishing activity for many Council-managed 
commercial and recreational fisheries occurs within the study area for this subsea cable network. 
Marine fisheries are profoundly important to the social and economic well-being of New 
England communities and provide numerous benefits to the nation, including domestic food 
security. The Council has a lengthy record of using area-based restrictions to enhance fishery 
productivity and protect essential fish habitat. 
 
Our primary concern with this project is the intersection of the cable route with hard/complex 
bottom habitat and EFH, including within the overlapping Western Gulf of Maine Closure Area, 
Western Gulf of Maine Habitat Closure Area, and Stellwagen Dedicated Habitat Research Area 
(Figure 1). The Western Gulf of Maine Closure Area was implemented in 1998 for groundfish 
protection, designated as a habitat closure in 2003, and the southern half was designated as a 
Dedicated Habitat Research Area in 2018. The EFH assessment must provide sufficient 
information to NOAA Fisheries so that NOAA can develop conservation recommendations 
within and outside these closures. More specifically, the assessment should clearly explain how 
the project’s impacts to EFH and to resources that occur in the area will be minimized. This 
includes impacts to Atlantic cod, haddock, silver hake, etc.  
 
The draft EFH Assessment states that certain areas will be avoided by adjusting the cable routing 
(i.e., micrositing the cable with the surveyed corridor) but does not provide sufficient details for 
NOAA Fisheries to be confident that these adjustments will avoid and minimize impacts. The 
EFH assessment needs to describe the methods used to delineate and characterize hard bottom 
habitat and whether the resolution of the benthic data is sufficient to be able to detect finer hard 
habitat substrates (pebbles, cobbles). There appears to be discrepancies between NOAA 
Fisheries definition of ‘complex habitat’ from mapping recommendations and the classifications 
provided by project consultants. More specifically, the project needs to define the concentration 
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of boulder, cobble, or similar habitat bottom that would characterize the habitat as hard/complex 
given that NOAA uses a percentage of various sediment types to characterize such substrate. If 
these definitions/classifications do not align, then it is difficult for NOAA to know how much 
habitat of conservation concern is being impacted, and therefore what mitigation measures and 
conservation recommendations to make.  
 
The habitat characterizations in the EFH Assessment should be described and supported by 
evidence provided by the project applicant. The assessment should clearly and thoroughly 
describe how hard bottom habitat is identified and characterized including relevant side scan 
sonar, backscatter, and other bathymetric imagery. The EFH assessment should also include any 
other relevant data and imagery that could be used to inform conservation recommendations by 
NOAA. Information and data to support the EFH Assessment need to be synthesized, analyzed, 
and provided in a format useful to NOAA Fisheries. This is the responsibility of the project 
applicant, not NOAA Fisheries. 
 
The Council approved a Submarine Cable Policy in 2020, which provides recommendations 
related to cable siting, construction, monitoring, and communication with other ocean users. We 
highlight a few of these recommendations here. The policy recommends that cable armoring 
materials should be selected based on the value to commercial and recreational fishery species, 
and that natural materials or materials that mimic natural habitats should be used whenever 
possible (item 2, p. 3). Armoring materials should not be obtained from existing marine habitats 
and must not be toxic. Concrete mattresses are indicated in the EFH Assessment as a possible 
armoring material. Asphalt mattresses are also noted in the Single Environmental Impact Report, 
although it seems from discussions on January 13 that this material might not be used. 
 
The Council’s Submarine Cable Policy recommends post-installation monitoring of cable 
corridors to ensure that the cable remains buried, and to assess the recovery of any habitat 
features disturbed during the installation (item 7, p. 4). The Council also recommends time of 
year restrictions that avoid cable installation activities in times and locations used for Atlantic 
cod spawning (item 4, p. 4). Coastal habitats in the Gulf of Maine to a depth of 20 meters are 
designated as a Habitat Area of Particular Concern for juvenile Atlantic cod. It will be important 
to avoid impacts to cod habitat at the landfall site. Finally, communication between all parties 
throughout the development process is critically important (item 9, p. 5). Important fishing 
grounds occur throughout the project area; for example, the westernmost portion of the cable 
route overlaps the southern part of the Northern Gulf of Maine Scallop Management Area.  

 
In conclusion, we support the ongoing expanded EFH consultation work between the project 
developer, the U.S. Army Corps of Engineers, and NOAA Fisheries, and hope that NOAA’s 
conservation recommendations will be adopted for this project. Thank you for considering our 
comments. I would be happy to answer any questions your staff may have. 
 
        Sincerely, 

 

  
        Thomas A. Nies 
        Executive Director 

 

https://s3.amazonaws.com/nefmc.org/NEFMC-Submarine-Cables-Policy-1-Dec-2020_201221_095243.pdf
https://eeaonline.eea.state.ma.us/EEA/emepa/mepacerts/2020/sc/eir/FINAL16056%20seir%20Amitie%20Submarine%20Cable%20Lynn%20Statewide%20SKT%20signed%2011-2-.pdf
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Figure 1. Amitie telecommunications cable project proposed routing, including essential fish habitat, closed areas, and other 
conservation protected areas. 
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New England Fishery Management Council 
50 WATER STREET  |  NEWBURYPORT, MASSACHUSETTS 01950  |  PHONE 978 465 0492  |  FAX 978 465 3116 

Eric Reid, Chair  |  Thomas A. Nies, Executive Director 
 
      February 9, 2022 
 
       
Dr. Eric Werwa 
Deputy Asst. Secretary for Policy, Management and Budget 
Department of the Interior 
1849 C Street, N.W. 
Washington DC, 20240 
 
Dear Dr. Werwa: 
 
The New England Fishery Management Council (NEFMC) reviewed the request for information 
(RFI) issued by the Department of the Interior, on behalf of the interagency working group 
related to Executive Order 14008, Tackling the Climate Crisis at Home and Abroad.1 The RFI 
published on January 4, 2022, focuses on how the American Conservation and Stewardship Atlas 
(Atlas) can best serve as a useful tool for the public and how it should reflect a continuum of 
conservation actions in the America the Beautiful initiative. The NEFMC already submitted 
related comments to the National Oceanographic and Atmospheric Administration (NOAA), see 
attached, and so these comments will be limited to the specific questions included in the more 
recent RFI. Please consider our previous comments we submitted to NOAA as well, especially 
the comments relative to the Atlas.  

The NEFMC is one of the eight Regional Fishery Management Councils (RFMCs) that have a 
principal role in developing regional fishery conservation and management plans through a 
transparent, stakeholder-driven process. The Councils will likely be a primary end user of the 
Atlas when it is completed and as a result, we urge you to consult with the Councils early and 
often during its development.  

In response to the America the Beautiful Report (Report), the eight RFMCs created an Area-
Based Management (ABM) Subcommittee to assist the Councils in coordinating with NOAA to 
achieve the goals set forth in the Report. This group has been meeting regularly since the Report 
was released in May 2021, and several NOAA staff members have been participating in these 
calls. Early collaboration between the Council and NOAA staff on this initiative has been very 
valuable to facilitate sharing of information and ideas about the overall effort as well as the 
Atlas. More direct communication with end users of the Atlas during the development stage will 
help ensure the tool is accurate and useful.  

 
1 Request for Information Federal Register Notice, October 29, 2021, https://www.govinfo.gov/content/pkg/FR-
2021-10-29/pdf/2021-23590.pdf  

https://www.govinfo.gov/content/pkg/FR-2021-10-29/pdf/2021-23590.pdf
https://www.govinfo.gov/content/pkg/FR-2021-10-29/pdf/2021-23590.pdf
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The NEFMC reviewed the RFI and developed the following responses to its six questions. While   
the RFI does define the meaning of conservation for this initiative, this is an essential first step in 
this process.  The NEFMC supports the following draft working definition developed by the 
ABM sub-committee:  

A conservation area is an: 1) established, geographically defined area, with 2) planned management or 
regulation of environmentally adverse [fishing] activities and/or place-based measures that support 
conservation goals, that 3) provides for the maintenance of biological productivity and biodiversity, 
ecosystem function and services [including recreation and seafood production]. 

When DOI collaborates with other federal agencies to define conservation areas, the NEFMC 
recommends the definition be broader than only “no-take” closures, which can have negative 
unintended consequences. Allowing well-regulated fishing within a conservation area can still be 
consistent with the goals of the America the Beautiful Report.  

1. Science and Data. What data sources, standards, and technical approaches should be 
applied to data included in the Atlas to ensure that it is an authoritative and useful tool for 
the public? 

DOI and the other federal agencies involved in this initiative should verify all the data sources 
used in the Atlas with high scientific standards. A protocol should be established for a 
verification and documentation process, so it is transparent and repeatable. All data sets should 
be publicly accessible once included in the Atlas. Efforts should be taken to consolidate and 
build from the numerous data portals and data that exist already.2 Also, it is important that the 
Atlas and annual reports include user-friendly interactive tools for all end users including the 
public. Specific outreach and education programs should be established to review the Atlas and 
annual review reports to improve participation and ensure utility and transparency. 

2. Conservation as a Continuum. How can the Atlas reflect the meaningful conservation 
work already underway in America? 

It is critical that the Atlas accurately reflects the conservation measures already in place in 
America. Through the Council process, NOAA has implemented hundreds of fishery 
conservation areas in the US Exclusive Economic Zone (EEZ). The ABM Subcommittee is in 
the process of cataloguing all these important areas and that work should be considered by DOI 
and other federal agencies. In addition, there are many other conservation measures in place that 
prevent overfishing and conserve healthy ecosystems that are not spatially based. This initiative 
should include a way to document these other conservation measures that avoid, mitigate, and 
minimize impacts on ecosystems and support conservation. For example, catch limits, fishing 
gear modifications, and fishing effort controls provide holistic conservation benefits.  

In addition to fishery conservation areas and other conservation measures, NOAA also has a 
critical role in conservation and restoration as a cooperating agency with other federal entities 
including the US Army Corps of Engineers, Bureau of Ocean Energy Management, US Coast 
Guard, and Environmental Protection Agency. These agencies are responsible for permitting and 

 
2 For example, the Northeast Ocean Data Portal: https://www.northeastoceandata.org/  

https://www.northeastoceandata.org/
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licensing activities in federal and state waters and are required to consult with NOAA on projects 
such as offshore wind development, sand and gravel mining, offshore oil and gas development, 
designation of offshore dredge disposal sites, etc. The conservation recommendations and 
restoration requirements NOAA recommends for federal projects in state and federal waters 
should not be overlooked. While these measures are not spatial closures, they play an important 
role in the overall conservation of resources and ecosystems in the US. It is essential that Atlas 
identifies a way to quantify and track these conservation recommendations and restoration 
requirements as part of the conservation continuum within the Atlas.  

3. What stewardship actions should be considered, in addition to permanent protections, to 
capture a more complete picture of conservation and restoration in America? 

It would be a mistake if this initiative only considers permanent protections. As stated in this 
request for information, conservation is a continuum and has many forms. The NEFMC has been 
working with NOAA Fisheries for decades to develop fishery management plans that support 
sustainable harvest of US seafood and provide recreational opportunities throughout the EEZ 
under very strict conservation standards. The Magnuson Stevens Fishery Conservation and 
Management Act provides a solid policy framework that includes objectives similar to many 
described in the America the Beautiful Report such as collaborative and inclusive approaches, 
locally led and designed conservation efforts, incorporation of Tribal Nation priorities, job 
creation, use of science, and development of flexible and adaptive approaches to conservation 
management. It would be a missed opportunity if the Atlas does not recognize and incorporate 
the full range of stewardship actions that have been developed through the Council process to 
conserve and manage marine fisheries and ecosystems.  

The NEFMC recommends strongly that conservation areas established under this initiative 
should not be considered “permanent” protections. Some conservation areas have been closed to 
fishing for almost 30 years in the northeast and therefore, seem permanent. However, because 
fisheries science and management are dynamic and marine ecosystems are complex, area-based 
management and overall conservation and restoration efforts need to be flexible to adjust to 
changing conditions. Climate change will inevitably require fisheries management to be even 
more adaptive. The inclusion of an area in the Atlas today should not mean it may never be 
removed or adjusted because climate change and other factors may reduce the effectiveness of a 
conservation area if it is static.  

4. What are the attributes of lands and waters that should be included in the Atlas? 
Considerations could include, for example, a clearly defined geographic boundary, status 
of ecological function, representation of species and habitats, extent of disturbance, 
expected future risks from climate change or other human stressors, ecosystem 
connectivity, or durability of management status. 

The Atlas should include basic metrics such as location, size, and restrictions associated with the 
area, and additional details such as enforceability, monitoring and research plans for the area, as 
well as technical measures of how the area meets ATB objectives such as biodiversity, 
conservation, and creating more access for recreational opportunities. The CCC’s ABM 
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Subcommittee is developing recommendations for conservation area criteria as well as an 
effectiveness checklist that evaluates important attributes of conservation areas. The specific 
elements recommended by the CCC’s ABM Subcommittee should be considered by DOI when 
attributes are developed for the Atlas. Metrics should be quantitative, when possible, but 
qualitative metrics should be included as well if they address important elements of evaluating 
conservation areas. DOI and other federal agencies need to reach out to the public and managing 
partners to identify the priority attributes and define specific ways to measure each element. 
Before the attributes are final, DOI should seek specific input from managing partners, key 
stakeholder groups and expected end users of the Atlas.  

5. How can the Atlas best reflect the contributions of State, local, Tribal, territorial, and 
private lands? 

The Atlas should include conservation areas that are implemented by State, local, Tribal, 
territorial, and private lands. A field should be added to the Atlas to include the implementing 
entity so conservation areas can be sorted and catalogued appropriately. However, if an area 
meets the definition of a conservation area, it should be included in the Atlas regardless of the 
governance authority. Like fishery conservation, it may be necessary to expand the scope of the 
Atlas to include non-spatial measures that contribute to the conservation continuum of US lands 
and waters implemented by State, local, Tribal, territorial, and private lands.  

6. Outcomes. How can the Atlas best reflect land and water contributions to biodiversity, 
climate change mitigation and resilience, and equitable access to nature and its benefits? 

The Atlas has the potential to be a powerful tool to identify and track biodiversity, climate 
change mitigation and resilience, and equitable access to nature and its benefits. It is critical to 
have an accurate baseline or starting point to identify any shortfalls and priority areas the 
government should focus on. Once the Atlas is developed it will require resources to maintain. 
Strong communication and collaboration with management partners and other stakeholders will 
be essential to keep the Atlas current and accurate. Again, because ecosystems are complex and 
climate change requires management systems to be adaptive, the Atlas cannot be rigid. A process 
is needed to add/change/remove conservation areas to keep the Atlas current and useful.  

If you have any questions, about our comments, please contact me. 

 

        Sincerely, 

         

        Eric Reid 
        Chair 

Attachment 
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     December 21, 2021 
 
       
Dr. Richard W. Spinrad 

Under Secretary of Commerce for Oceans and 

Atmosphere, and NOAA Administrator 

115 East-West Highway, 14th Floor 

Silver Spring, MD 20910 

 

Dear Dr. Spinrad, 

 

The New England Fishery Management Council (NEFMC; Council) reviewed the request for 

information (RFI) issued by NOAA related to Executive Order 14008, Tackling the Climate 

Crisis at Home and Abroad.1 The RFI seeks input on how NOAA should, using its existing 

authorities and associated measures, conserve and restore America’s oceans, coasts, and Great 

Lakes. Executive Order 14008 specifically notes the need for the Regional Fishery Management 

Councils (RFMCs) to participate in discussions about area-based management for conservation, 

fisheries management, and ecosystem protection. The Conserving and Restoring America the 

Beautiful Report (Report) appropriately directs that “NOAA should work closely with the 

regional fishery management councils to identify areas or networks of areas where their fisheries 

management efforts would support long-term conservation goals.”2 The Councils have a 

principal role in developing regionally specific fishery conservation and management plans 

through a transparent, stakeholder-driven process. The Council system embodies many, if not all, 

of the core principles and areas of focus detailed in the America the Beautiful Report such as 

collaborative and inclusive approaches, locally led and designed conservation efforts, 

incorporation of Tribal Nation priorities, job creation, use of science, and development of 

flexible and adaptive approaches to conservation management. Considering the key role fishery 

management councils have in this effort, please consider our comments. 

The Council is aware that NOAA co-chairs an interagency working group of agency experts that 

is developing an American Conservation and Stewardship Atlas (Atlas), with input from a wide 

range of stakeholders. In response to the America the Beautiful Report, the eight RFMCs created 

an Area-Based Management Subcommittee to assist the Councils in coordinating with NOAA to 

 
1 Request for Information Federal Register Notice, October 29, 2021 https://www.govinfo.gov/content/pkg/FR-
2021-10-29/pdf/2021-23590.pdf  
2 Conserving and Restoring America the Beautiful Report (2021) https://www.doi.gov/sites/doi.gov/files/report-
conserving-and-restoring-america-the-beautiful-2021.pdf  

https://www.govinfo.gov/content/pkg/FR-2021-10-29/pdf/2021-23590.pdf
https://www.govinfo.gov/content/pkg/FR-2021-10-29/pdf/2021-23590.pdf
https://www.doi.gov/sites/doi.gov/files/report-conserving-and-restoring-america-the-beautiful-2021.pdf
https://www.doi.gov/sites/doi.gov/files/report-conserving-and-restoring-america-the-beautiful-2021.pdf


achieve the goals set forth in the Report. The Subcommittee is preparing a comprehensive 

evaluation of all existing federal fishery conservation areas currently implemented in the United 

States EEZ for consideration in the Atlas. The Area-Based Management Subcommittee is 

discussing many of the questions included in this RFI and more extensive input is forthcoming 

through the Council Coordination Committee (CCC) next year. Our comments are informed by 

the CCC work to date.   

In brief, we support tackling the important and challenging task of conserving and restoring 

United States lands and waters that is proposed by the Executive Order. Indeed, the RFMCs have 

been doing this for over forty years. Below is a handful of high-level comments summarized 

first, followed by responses to the specific questions included in the RFI.  

• Climate change is bringing new challenges to the fishery management process and area-

based management is just one tool of many that fishery managers can employ to conserve 

and restore marine and coastal ecosystems. Area-based management can be a valuable 

conservation tool, but it is not the right tool in every case. Efforts should be taken to 

catalogue and quantify other beneficial conservation measures NOAA implements, as 

well as conservation recommendations NOAA makes as a cooperating agency on other 

federal projects.  

• When NOAA collaborates with other federal agencies to define conservation areas, the 

Council recommends the definition be broad; they should not be required to be a “no-

take” area. No-take fishery closures can have negative unintended consequences. 

Allowing well-regulated fishing within a conservation area can still be consistent with the 

goals of the America the Beautiful Report.  

• No areas within the ocean or along the coast are without some level of activity. The 

marine ecosystem is closely interconnected with the seabed as well as the atmosphere and 

the human environment. Numerous activities occur in these spaces and that will increase 

with time. Development of offshore wind and aquaculture is imminent in the Northeast 

(and in other regions) and these uses will increase competition for ocean space. 

Therefore, conservation and restoration plans need to be holistic, balanced, and realistic, 

given that these activities will limit where and how effectively wild-capture fishing can 

occur.   

• After the Atlas is developed, a specific process must be used to add/change/remove 

conservation areas to keep the Atlas current and useful. Because fishery conservation and 

management is adaptive, fishery conservation areas should not be considered static or 

permanent. NOAA should consult with the Council on a regular basis to ensure accuracy 

of fishery-related conservation areas. 

Our responses to the seven questions in the RFI are provided below. 

1. Which of NOAA’s existing authorities and associated measures, as listed above, are most 

appropriate for addressing the threats identified in the Report, which are the 

disappearance of nature, climate change, and inequitable access to the outdoors? 



NOAA has multiple existing authorities that are appropriate for addressing the threats of climate 

change on America’s oceans, coasts, and Great Lakes. The Magnuson Stevens Fishery 

Conservation and Management Act (MSA), first adopted in 1976, established a 200‐mile 

Exclusive Economic Zone (EEZ) and created eight RFMCs to develop and recommend fishery 

management measures to be implemented by NOAA Fisheries. This law has provided the 

structure and requirements needed for successful conservation and management of United States 

fisheries and essential fish habitat for decades. It is the primary law used to implement fishery 

conservation areas and should be the primary authority NOAA uses to comply with this 

Executive Order. The ten National Standards of the MSA are consistent with the core principles 

of the Conserving and Restoring America the Beautiful Report. Essential fish habitat provisions 

of the MSA provide additional authorities for NOAA coordination and consultation with federal 

and state agencies.  

Other relevant authorities are the National Marine Sanctuaries Act, Marine Mammal Protection 

Act, Endangered Species Act, and Coral Reef Conservation Act. These acts also enable NOAA 

to manage specific areas, species, and habitats to further conserve important ecosystems. In 

addition, NOAA has authorities to conserve and restore marine, estuarine, and riverine coastal 

ecosystems through the Coastal Zone Management Act (CZMA). CZMA provides a mechanism 

for federal grants to support state-specific conservation and restoration projects. Individual states 

have coastal management programs that require approval by NOAA. This authority provides 

critical oversight to ensure maintenance of strong coastal conservation programs. Finally, NOAA 

partners with states to designate National Estuarine Research Reserves (NERRs) that are a 

network of coastal sites designated to protect and study estuarine systems.  

The overarching goal of this Executive Order is to conserve and restore United Sates lands and 

waters using conservation areas. However, the Council believes that the conservation and 

restoration of Americas oceans and lands require more holistic, comprehensive programs that 

utilize a variety of approaches. In addition to the direct authorities described above, NOAA also 

has a critical role in conservation and restoration as a cooperating agency with other federal 

entities including the United States Army Corps of Engineers, Bureau of Ocean Energy 

Management, United States Coast Guard, and Environmental Protection Agency. These agencies 

are responsible for permitting and licensing activities in federal and state waters and are required 

to consult with NOAA on projects such as offshore wind development, sand and gravel mining, 

offshore oil and gas development, designation of offshore dredge disposal sites, etc. It is critical 

for NOAA to be at the table when these projects are being developed so the potential impacts on 

the physical, biological, and human dimensions related to NOAA’s trust resources are avoided, 

minimized, or mitigated. This consultation role highlights that area closures are not the only tool 

that can provide conservation benefits. The conservation recommendations and restoration 

requirements NOAA recommends for federal projects in state and federal waters should not be 

overlooked. It is essential that NOAA identifies a concrete way to quantify and track these 

conservation benefits in addition to the conservation areas that will be included in the American 

Conservation and Stewardship Atlas.  



The Antiquities Act of 1906 allows the President to create national monuments to protect 

significant natural, cultural, or scientific features. Working with the Department of the Interior, 

NOAA has authorities under the Antiquities Act when marine national monuments are 

designated. While the Antiquities Act has been used to implement conservation areas in the 

United States EEZ, the Council believes that the partnership between the Councils and the 

Department of Commerce, prescribed by the MSA, is the best way to manage fishery resources, 

including within the boundaries of the Northeast Canyons and Seamounts Marine National 

Monument. Our February 12, 2021, and June 29, 2017, letters to the Department of the Interior 

explain our stance in detail. We believe designation of monuments via the Antiquities Act is not 

consistent with the core principles of the America the Beautiful Report, which espouse 

transparent, locally led initiatives. With respect to the Northeast Canyons and Seamounts Marine 

National Monument, we have previously expressed concerns that there was not a transparent 

process that solicited input from all stakeholders before developing the fishing restrictions 

associated with the designation, nor were the impacts of the restrictions analyzed before 

implementation. 

2. Whether NOAA should better apply its existing authorities and associated measures, as 

listed above, to advance the goals and recommendations in the Report.  

The Council recommends NOAA continue to develop fishery conservation areas and other 

management measures in the United States EEZ through the regional council process under 

MSA to advance the goals and recommendations in the Report. This process ensures public 

participation and is most consistent with the core principles of the Report. NOAA should 

continue or even expand its role as a cooperating agency to improve conservation outcomes for 

projects proposed in state and federal waters.  

3. What criteria NOAA should consider in working with other agencies to identify existing 

or potential new “conserved” or “restored” areas for the purpose of advancing the goals 

and recommendations in the Report? 

Via the Council Coordination Committee (CCC), the Council is participating in an effort to 

develop criteria for potential new or restored conservation areas. Until those criteria are 

identified, in general terms, the Council believes that any criteria used must recognize the full 

range of ecological services that are provided by the ocean. The criteria should also allow for 

managed, sustainable use of ocean resources to benefit the nation. This is an underlying principle 

of the MSA that should be extended to other activities. 

4. What additional scientific information, Indigenous Knowledge, or other expertise NOAA 

should consider in order to advance the goals and recommendations in the Report?  

NOAA is fortunate to have numerous data sets available for tracking and evaluating the potential 

impacts of climate change. However, many uncertainties still exist, and it will be important to 

incorporate local knowledge from all ocean users to fill data gaps. Commercial and recreational 

fishers have been observing changes in the marine and coastal ecosystem in New England for 

years. Efforts should be made to incorporate these observations to the extent possible. NOAA 

should also invest in evaluating the potential impacts of climate change on fishing communities 



and related industries. Fishery managers have recently undertaken a separate initiative focused 

on the potential effects of climate change on fisheries management and governance along the 

East Coast. This coastwide collaboration intends to engage with stakeholders to identify a set of 

tools and processes that provide flexible and robust fishery management strategies in an era of 

climate change.3 The Council recommends NOAA track this initiative and incorporate any 

relevant findings that could further advance the goals of the America the Beautiful Report.  

5. How NOAA should consider tracking its actions and measuring its progress, including 

with partners, toward advancing the goals and recommendations in the Report. 

NOAA is required to prepare an annual report related to progress on this initiative. It is critical 

that the first report accurately describes the baseline and summarizes the conservation measures 

already in place. This report should also clearly define “conserve.” The Council recommends this 

baseline analysis should not simply focus on closure areas, but should also include conservation 

measures that avoid, mitigate, and minimize impacts on ecosystems. There are numerous 

measures such as catch limits, fishing gear modifications, and effort controls that provide holistic 

conservation benefits. Specific metrics for measuring progress should be defined in the first 

annual report. It is important that NOAA engage with the Council and other end users to ensure 

the metrics are useful, able to be generated given available data, and relevant to overall 

conservation and management efforts. 

This initiative could impede adaptive management if area-based measures become part of a 

baseline that is presumed to be unchangeable. Because fisheries are dynamic and marine 

ecosystems are complex, area-based management and overall conservation and restoration 

efforts need to be flexible to adjust to changing conditions. Climate change will inevitably 

require fisheries management to be even more adaptive. As a result, area closures and other 

conservation measures cannot be static in all cases. The inclusion of an area in the Atlas today 

should not mean it may never be removed or adjusted. As a result of climate change and other 

factors, an area identified now may not be an effective conservation area in the future. NOAA 

should be clear in its messaging that the Councils retain the authority to modify their own 

management measures, regardless of an area or measure’s status relative to this initiative.  

6. What actions NOAA should consider taking to support non-Federal entities, including 

tribal, state, territorial, and local governments and non-governmental organizations and 

other private entities, to advance their efforts to conserve and restore U.S. lands and 

waters? 

Again, the Council process is already designed to consider the interests of non-Federal entities, 

including tribal, state, territorial, and local and non-governmental organizations and other private 

entities. These stakeholders are invited to participate in the Council process to help develop 

appropriate conservation measures. NOAA should support and encourage programs designed to 

increase outreach and engagement of more stakeholders in the Council process. In addition, it 

will be necessary to develop specific outreach initiatives to reach stakeholders that are not 

 
3 East Coast Climate Change Scenario Planning Initiative https://www.mafmc.org/climate-change-scenario-
planning  

https://www.mafmc.org/climate-change-scenario-planning
https://www.mafmc.org/climate-change-scenario-planning


already engaged. Also, it is important that the Atlas and annual reports include user-friendly 

interactive tools for end users and the public. Specific outreach and education programs could be 

established to review the Atlas and annual review reports to improve participation and ensure 

utility and transparency.  

7. What actions NOAA should consider taking to facilitate broad participation in the 

America the Beautiful initiative? 

NOAA has already hosted several listening sessions on the America the Beautiful initiative. 

These efforts are important to inform the public about this important work. However, this is a 

long-term initiative that will require active engagement over a minimum of ten years. More 

specific outreach is needed to engage stakeholders and sustain committed participation. NOAA 

should plan for regular updates on the Atlas and annual reviews with all eight Councils as well as 

other regional bodies like NROC (Northeast Regional Ocean Council), MARCO (Mid-Atlantic 

Regional Council on the Ocean), etc. In addition, NOAA should consider identifying a new 

advisory body for the America the Beautiful initiative that could develop and review progress on 

efforts to conserve and restore United States lands and waters.   

8. What additional information NOAA should consider as relevant to its role in 

implementing the America the Beautiful initiative? 

The Council does not have any additional information for NOAA to consider that was not 

already mentioned above. The Council looks forward to continuing engagement with NOAA on 

development of the American Conservation and Stewardship Atlas as well as NOAA’s efforts to 

track its annual progress toward advancing the goals and recommendations in the Report. Please 

contact me if you have any questions or would like to discuss these comments further. 

 

        Sincerely, 

 

        Eric Reid 

        Chair 
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February 7, 2022 
 
Ruth Ann Brien 
United States Army Corps of Engineers 
New England District 
696 Virginia Road  
Concord, MA 01742-2751 
 
RE: File # NAE-2021-02096 
        Running Tide Technologies,  
        Proposed Kelp Carbon Sequestration, Fippennies Ledge 
 
Dear Ruth Ann Brien: 
 
On behalf of the Stellwagen Bank Charter Boat Association (SBCBA) 
whose membership includes the for hire fleet, recreational anglers and 
commercial fisherman that fish the state and federal waters off the coast of 
Massachusetts, we offer the following comments associated with the 
proposed Running Tide Technologies, Kelp Carbon Sequestering project 
at Fippennies Ledge: 
 

• For hire, recreational and commercial fishers with Exempted 
Fishing Permits utilize Fippennies Ledge to fish for groundfish and 
pelagics including bluefin tuna and sharks.  Fishing methods 
include hook and line fishing while drifting and anchoring in this 
area. We have no issue with the proposed research but the 
proposed project interferes with unlimited fishery access to these 
productive fishing grounds.  As a result, we recommend the project 
be moved to another area that will not impact fishery access.  

• The proposed project reports that 0.2 acres of Essential Fish 
Habitat (EFH) will be impacted by the project that is inconsistent 
with our estimates.  During a normal tidal cycle, the mooring chain 
associated with the proposed 30 moorings will move over an area 
approximately 1.95 acres with the mooring chain dragging on and 
subsequently impacting the EFH seafloor.  

• Sound pressure waves generated by the buoys and chain could 
have a detrimental impact on the fish and marine mammals in this 
area. 
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• Right whales are found in this area that could be impacted the 
noise and become entangled in the buoy line.  

 
We are not against such research but not to the detriment of access to the 
fishery or potential negative impact to EFH as well as the fishery and 
marine resource.   
 
If you have any questions or comments, please email or give me a call. 
 
Very truly yours, 
 
Capt Timothy Brady 
 
Capt Timothy Brady 
SBCBA, Vice President 
tbrady@maritime.edu 

 
Capt Mike Delzingo 
 
Capt Mike Delzingo 
SBCBA, Board of Directors 
ff_boston@yahoo.com 

 
Capt Robert Savino 
 
Capt Robert Savino 
SBCBA, Trustee 
robsavino@mac.com 
 
Capt Bruce Sweet 
 
Capt Bruce Sweet 
SBCBA, Member, Gloucester, MA 
bsweet60@comcast.net 
 
CC: Tom Nies, NEFMC 
        Michael Pentony, GARFO 
        Russell Dunn, NMFS 
        Dan McKiernan, MassDMF 
        Ron Amidon, MassF&G 
        Barry Gibson, RFA 
 

http://www.stellwagenbank.org/
mailto:tbrady@maritime.edu


From: Jack Fullmer  
Sent: Sunday, February 6, 2022 9:39 AM 
To: Leaning, Dustin Colson <dleaning@asmfc.org>; Beal, Robert <rbeal@asmfc.org>; Cimino, Joseph 
<Joseph.Cimino@dep.nj.gov>; Kerns, Toni <tkerns@asmfc.org>; Fote, Tom <tfote@jcaa.org>; Moore, 
Christopher <cmoore@mafmc.org>; Kiley Dancy <kdancy@mafmc.org> 
Subject: ASMFC role in wind energy issues 
 
To the ASMFC Executive Committee and others, 
 
     Would like to respond to the Winter Meeting summary that I received on 1/28/22 regarding 
a lengthy discussion by the Executive Committee during the winter meeting as to whether to 
play a role in offshore wind energy development along the Atlantic Coast.  The NJ Council of 
Diving Clubs believes that the ASMFC, along with your partner agency the MAFMC, could play a 
very positive role in the development of wind energy off our coast, especially as it pertains to 
the protection of commercial and recreational fisheries and marine life.  The MAFMC 
participation is critical because most wind turbine farms are located in federal waters.  
 
     I agree with all 6 purpose areas listed in the summary sheet, except that item 5 should be 
reworded.  Item 5 should list some of the purposes that Congress mandated the ASMFC to 
perform, such as Article 1 "for the promotion and protection of such fisheries" and as listed 
under Article 1, Section 2 (Power and Duties) such as, "develops policy on emerging fisheries 
issues".  Perhaps item 5 should be worded more like , "... advocacy for policy development 
and/or modification therefore that promotes and safeguards fisheries and marine life, and 
develops a policy for offshore wind development with fisheries as a focal point."   
 
     If the plan to build about 400  850 ft structures off the NJ coast by the 3 already approved 
BOEM leases, when there  presently is no such structure on the entire coastline, is not an 
emerging issue, then there is no such thing as an emerging issue.  The construction of 
those  400 wind turbines and the hundreds of miles of high voltage connecting cables, and 
export cables will definitely have an impact on fish, fisheries, and pollution in the ocean and on 
the beach.  The ASMFC should consider forming a committee that includes not only ASMFC 
staff, MAFMC staff, commercial and recreational fishing interests, and maybe other 
conservation organizations. 
 
     Issues such as minimizing the size of wind farms and establishing and combining cable 
corridors should be a priority.  Finally, I've included a letter that the NJ Council of Diving Clubs 
recently sent to BOEM that touches on some of these issues.   Would also like to know if any 
recipients of this E mail knows of any research that has been conducted on the impact of 
submerged high-voltage cables on fish and other marine life.  
 
                                                                                          Respectfully, 
                                                                                          Jack Fullmer 
                                                                                          Legislative Committee, NJ Council of Diving Clubs 
 

mailto:dleaning@asmfc.org
mailto:rbeal@asmfc.org
mailto:Joseph.Cimino@dep.nj.gov
mailto:tkerns@asmfc.org
mailto:tfote@jcaa.org
mailto:cmoore@mafmc.org
mailto:kdancy@mafmc.org


 

 NEW JERSEY COUNCIL OF    
DIVING CLUBS 

526 S. Riverside Drive 
Neptune, NJ 07753 

www.scubanj.org 
 

 
REQUEST FOR GUIDANCE FOR MITIGATING IMPACTS TO 

COMMERCIAL AND RECREATIONAL FISHERIES FROM 
OFFSHORE WIND ENERGY DEVELOPMENT 

DOCKET # BOEM-2021-0083 
 

Dear BOEM Representative:                                                                                              12/31/2021 
 
The NJ Council of Diving Clubs (NJCDC) is an organization of 14 sport diving clubs in New Jersey with 

a few clubs in nearby states.  This testimony is intended primarily for mitigating impacts to fisheries off 
the New Jersey and nearby New York coast. 

 
Our ocean resources are supposed to be a public trust, not something to be sold or leased as fast as 

possible.  That public trust includes respect and safeguarding the traditional uses of our ocean such as 
commercial and recreational fisheries. Sport divers are recreational fishermen that take Blackfish, Sea 
Bass and other species by spear, but conversations with some of BOEM’s lessees suggest that is not well 
understood!  The NJCDC is also concerned about the privatization and industrialization of vast areas of 
our coastal ocean, and what is considered a public trust may now not be open to traditional users and 
the public.   What powers do the BOEM lessees have over fishermen, and are there clear-cut measures 
to protect fishermen and other users in leased areas?   

 
Of the three approved leases off New Jersey (Empire Wind, Ocean Wind, and Atlantic Shores Wind) 

involving over 425,000 acres, there are an estimated 400 huge 850 ft tall wind turbines planned.  No one 
ever conceived that there would be that many huge structures off our coast.  In addition, BOEM is also 
proposing or has approved an additional 800,000 acres for development further offshore with up to 10 
more leases planned.  That would put powerful electric cables all over the floor of our ocean off the NJ 
coast with unknown impact to fisheries, such as uncovering dangerous cables and electro-magnetic 
effect of the underwater cables on fish and fisheries.  Has any research been conducted on the impact of 
high-voltage cables on fish (including shellfish) and marine mammals such as dolphins and whales?  
Could the current in these cables affect the health, navigation and reproduction of these species?  So 
what measures could or may mitigate impacts to recreational and commercial fisheries? 

 
The first obvious measure is to go slow on the development of the additional 800,000 acres that are 

further offshore and in deeper water, and as I understand at this point in time have no approved 
contracts signed by lessees.  BOEM should not approve any leases in this area until the problems and 
pollution that will obviously occur with the massive construction of those 400 gigantic structures from 
the three approved leases is understood.  Once the problems are understood and possible solutions 
determined, then further development could be carefully considered for the 800,000 acres with its 
impacts to commercial and recreational fisheries.   

 
A site solution to mitigate impacts to commercial and recreational fisheries is to consolidate the 

wind farms to as small an area as feasible, even if consolidation means slightly less than optimum siting 
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distances apart for wind turbines.  This would also reduce the distances that the connecting cables 
would have to run between the turbines, reduce cost, and the smaller wind farm area will allow more 
room for commercial fishing activity outside the wind farm area. 

 
Limiting the number of export cables is also very important to fisheries.  Export cables can and will 

uncover.  As a diver, I have observed offshore wrecks uncovering 4 to 6 feet or more at times, and this 
can happen to export cables as well. If a scalloper or trawler snags one, the consequence could be 
disastrous. Commercial fisherman will need to know the exact location of the export cables to avoid 
them, and how that will be done is an issue that needs to be discussed further.  My suggestions 
involving commercial fisheries are what appears obvious, without claiming any great understanding of 
problems and issues regarding commercial fishing. 

 
The configuration of export cables would be critically important to fisheries, especially commercial 

fisheries.  Export cables must never be laid parallel to shore, such as the one Ocean Wind has planned to 
go all the way from south of Atlantic City to the old Oyster Creek Nuclear power station in Waretown, 
and mostly in federal waters.  This would create a grid of cables crossing each other, such as the Atlantic 
Shores and a possible future Hudson South export cable crossing the Ocean Wind cable.  Not only do 
export cables crossing each other create a problem (as they obviously both can’t be buried six feet 
deep), but the pattern of crossing cables would make avoidance of cables far more difficult and 
complicated for the commercial fisherman.  

 
To the extent possible at least, export cables need to be limited in number and go directly to shore 

in a straight line all the way to the beach. That way the trawler or scalloper captain would be reasonably 
safe dragging at a distance and parallel to that straight line provided he knows the GPS locations of the 
export cable, where it starts at the wind farm and where it ends at the beach.  Of-course the export 
cable could not cross New Jersey artificial reefs, wrecks, and other important fishing areas.  

 
There are several thousand Shipwrecks off our coast. These shipwrecks constitute the reefs of New 

Jersey, and support a thousand times the marine life of the surrounding sand bottom.  The wrecks are 
important to both recreational fishermen and commercial pot fishermen.  A mitigation measure 
important to both commercial (pot fishing) and recreational fishermen would be to avoid hitting any 
existing shipwreck with either the wind turbine structure itself and its connecting cables within the WEA, 
or the export cables.  

 
 Wrecks often bury by natural processes and can be difficult to locate and detect.   A complete mag 

and side-scan survey will need to be conducted in order to site all wind farm areas and all export cable 
routes all the way to shore.  BOEM may have touched on this issue previously considering shipwrecks as 
possible archaeological resources and directing avoidance, but I don’t think BOEM realized that 
shipwrecks are potential essential fisheries habitat as well.  Nor did BOEM realize the extent that 
shipwrecks are fished off our coast, or their tendency to bury, or the threat caused by cable trenching. 
Many old sailing vessels were driven ashore near the beach and lie buried just offshore, necessitating 
boring under and onto the beach.   

   
The NJCDC is concerned how the large areas of the wind farms will impact the recreational sport 

diver/spearfisherman and sport diving community.   Although both Atlantic Shores Wind and Ocean 
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Wind have stated that hook and line fishing will be allowed next to the wind turbines, apparently this 
policy does not automatically extend to spearfishing and sport diving.  Atlantic Shores Wind actually  
suggested an exclusion zone for sport divers siting the existence of such zones in parts of Europe.  Such 
an exclusion zone could restrict large areas around the wind farms, including nearby shipwreck reefs 
that support the sport diver fishery.   

 
In all fairness to Atlantic Shores Wind, that company did hire both a commercial fisherman and a 

well-known recreational fisherman to help communicate with their respective sectors, and has 
sponsored several webinars. The recreational guy has contacted me several times and at least is aware 
of the importance of the sport diver fishery.  I did respond to an official at Atlantic Shores regarding the 
suggestion of an exclusion zone and hope to be meeting with Atlantic Shores sometime in the near 
future to go over what procedures would allow sport diving near wind turbines.  I haven’t heard 
anything from Ocean Wind regarding the sport diver fishery and do not know if that company even has a 
contact for recreational fishermen.  An important mitigation measure for the recreational sport diver 
fishery and the sport diver community is to have BOEM require the wind farm lessee to contact dive 
shops and dive boats in the area to discuss and further explore sport diving near wind turbines. 

 
The impact of the wind farm area and wind turbines on recreational fishing after construction is 

complete appears to be a mixed bag, with some pluses and some minuses.   Structure tends to attract 
fish such as Tautog (Blackfish) and Black Sea Bass. If the wind farm lessee places rock around the 
turbines, this would create a reef of sorts. 

 
But initially most private boaters may not be familiar with fishing next to an 850 ft structures 

protruding from the surface of the ocean, especially in a heavy swell. As all boaters that frequent 
offshores sites know, fog can occur rather suddenly under certain conditions.  Most private boats do not 
have radar and collisions could occur with these giant fixed structures. Most boats do have GPS devices, 
and if the GPS locations of the Wind Turbines are published, and then programed into the GPS device as 
waypoints, avoidance should be possible even in limited visibility. I’m assuming the wind turbines will 
also have lighting and other navigational aids.  Recreational fishing in calm weather near wind turbines 
should not be a problem, as recreational fishing around oil rigs takes place in many parts of the country. 

 
The biggest problems will occur during the offshore construction phase for both the commercial and 

recreational fishery, including the sport diver fishery.  The number of moving construction vessels and  
intensive construction activity around the growing Wind Farm area will make any fishing difficult.  The 
trenching for the cables will silt up the bottom destroying underwater visibility.  Construction noise 
could be deafening.  There will likely be restrictions on entering the actual construction area.  A good 
mitigation measure for the recreational fishery is to have the lessee contribute to the NJ Artificial Reef 
Program, or create a new artificial reef in the same general area as the windfarm area. 

 
The NJCDC is not against the development of wind energy, although some of the goals and timelines 

are unrealistic.  What we are against is the leasing of vast areas off our coast without clear cut measures 
to protect commercial and recreational fisheries within those leases, or, in other words, to protect a 
public trust. Careful planning is a key concept that BOEM needs to follow.  BOEM should not be trying to 
sell leases as fast as possible, and should spell out the rights of other users within the leased area.          
 
jf2983182@msn.com    Respectfully,  Jack Fullmer,  Legislative Committee 

mailto:jf2983182@msn.com
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New England Fishery Management Council 
50 WATER STREET  |  NEWBURYPORT, MASSACHUSETTS 01950  |  PHONE 978 465 0492  |  FAX 978 465 3116 
Eric Reid, Chair  |  Thomas A. Nies, Executive Director 

 
February 3, 2022 

 
LeAnn Hogan, Regional Operations Coordinator 
NOAA Sanctuaries Eastern Region 
1305 East-West Highway, N/NMS 
Silver Spring, MD 20910 
 
Dear Ms. Hogan: 
 
On behalf of the New England Fishery Management Council, please accept these comments to 
inform NOAA’s review of the Hudson Canyon National Marine Sanctuary nomination.  
 
The Council submitted comments five years ago when the nomination was first considered. We 
described our relationship with the National Marine Sanctuary in New England, Stellwagen 
Bank, and noted that we would like to be involved if the Hudson Canyon nomination moves 
towards designation, since some of the fisheries we manage (scallop and red crab) occur within 
or near the proposed boundaries. We reiterate our desire to be involved in any future designation 
process for a sanctuary in Hudson Canyon. As requested in the Federal Register notice, the 
remainder of our comments summarize new information related to a subset of the eleven 
National Significance Criteria considered during sanctuary nomination. 
 
National Significance Criteria 1 (special significance of natural resources): The biological 
and geological complexity of the Hudson Canyon was well known when this nomination was 
added to the list in 2017, in part due to fieldwork completed during NOAA’s Deep-Sea Coral 
Research and Technology Program 2013-2015 Northeast Region initiative. However, we expect 
that some of these data were not fully analyzed in 2017 and there may be additional science 
related to corals, sponges, associated species, and geology of the canyon to consider now. We 
recommend obtaining the most recent information from the coral program. 
 
National Significance Criteria 3 (support for present and potential economic uses): The 
northwestern corner of the sanctuary boundary identified in the 2016 nomination document 
overlaps an area referred to by fishermen as the Texas Tower, which has historically been a 
productive sea scalloping ground. Beginning in 2022, the Texas Tower and adjacent areas will be 
managed as a rotational fishery closure, to protect an abundance of juvenile (recruit) scallops so 
that they can be harvested efficiently and productively in the future (Figure 1 and Figure 2). The 
Texas Tower area is very important in the context of the Mid-Atlantic scallop fishery; recent 
recruitment in other areas of the Mid-Atlantic Bight has been lower or more dispersed in 
comparison, and recent studies have suggested that scallops from this area may seed scallop beds 
to the southwest. Given the present and future scallop fishery uses in this area, it is important for 
the Council to maintain its current ability to implement rotational scallop fishery management to 
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respond to changing resource conditions. Should the nomination move forward in the future we 
would be happy to provide detailed information about the scallop resource and its management 
within and adjacent to the proposed sanctuary, in collaboration with our partners at NOAA 
Fisheries.  
 
Management Consideration 3 (adverse impacts from current or future uses): As you are 
likely aware, offshore wind development has continued to accelerate since 2017. An area 
adjacent to and slightly overlapping the northwest corner of the nominated sanctuary area is 
proposed for leasing this March by the Bureau of Ocean Energy Management (lease area OCS-A 
0537). The ecological impacts of offshore wind installations do not stop at the boundaries of the 
lease area, and Hudson Canyon could be impacted by development of this lease, and perhaps 
other leases in the region. While proposed leases in the New York Bight area inshore of the 
nominated area, further south in the Central Atlantic region, potential call areas for wind 
development are being considered for deep waters along the slope. A sanctuary designation in 
Hudson Canyon could be a means to prevent future deep-water offshore wind development in or 
near the canyon.  
 
Management Consideration 5 (supplementation of existing regulatory and management 
authorities): Since 2017, the Council’s Omnibus Essential Fish Habitat Amendment 2 was 
approved and implemented by NOAA Fisheries. One of the designations implemented through 
the amendment was the Hudson Canyon Habitat Area of Particular Concern (HAPC). The HAPC 
encompasses all areas of the canyon to a depth of 1500 meters, which is the maximum depth to 
which our essential fish habitat designations extend along the continental slope. Our HAPC 
designation recognizes the importance and fragility of the habitats occurring within the canyon 
and their value to fishery species (Figure 1). A sanctuary designation could be complementary to 
the HAPC designation and may help to promote conservation of habitats comprising the HAPC. 
Generally, HAPC are intended to bolster NOAA Fisheries’ essential fish habitat consultations, 
which recommend conservation measures for federal projects.  
 
Fishery management areas to protect deep-sea coral habitats within Hudson Canyon were already 
in place when this nomination was first considered in 2017. The New England and Mid-Atlantic 
Councils have worked together at a regional scale under a memorandum of understanding to 
identify and designate coral protection zones. In January 2018, we approved a very similar 
offshore coral protection zone for the area south of Georges Bank, and the area went into effect 
in July 2021. This act affirmed the New England Council’s commitment to protecting deep-sea 
habitats in a manner that continues to provide access to adjacent fishing grounds along the 
continental slope. 
 
Thank you for considering our comments. Please contact me if you have any questions. 
 
        Sincerely, 

 

         
        Thomas A. Nies 
        Executive Director  
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Figure 1. Overview of proposed Hudson Canyon Marine Sanctuary (red hashed line), Scallop 
Access Area (black line, and other management and offshore wind lease areas. 
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Figure 2. Recent scallop fishing effort based on vessel monitoring system data overlaid with a 
rotational fishery closure that will be implemented during 2022. The Texas Tower is in the area of 
overlap between scallop fishing effort and the northwestern corner of the sanctuary proposal. 
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Figure 3. Scallop rotational area for fishing year 2022 relative to final wind lease areas announced 
by BOEM on January 12, 2022 and the proposed Hudson Canyon sanctuary boundary.   

 



Joseph M. Letourneau 
Sustainable Fisheries, LLC. 

F/V Lady Rebecca 
114 Colby St. 

Haverhill, Ma 01835 
(978) 265-8967 

2/02/2022 

To: 

Ruth Ann Brien 
US Army Corps of Engineers 
RE: File # NAE-2021-02096 
Fippennies Ledge Kelp Experiment 
 
 I am the Owner and Captain of the Fishing Vessel Lady Rebecca out of Newburyport, Massachusetts. 
My business is Sustainable Fisheries, LLC.  We are a single boat commercial fishing operation dedicated to 
using only hook and line gear, across multiple fisheries, with a mission to deliver the highest quality product 
using the most sustainable methods possible. We are passionate about conservation efforts in the Gulf of 
Maine and believe in the correct application and experimentation of new technologies to advance these 
efforts. However, I have deep concerns about this project and feel the preliminary determinations regarding 
the environmental impact have been miscalculated and underestimated. 
 
 It is my calculation that this project will directly impact 1.95 acres of Essential Fish Habitat (EFH), not 
0.2 acres. The proposed chains are 30 feet long, creating a 60’ diameter chain sweep. That is 2,827 sq/ft. With 
30 mooring sites proposed, that equals 84,823 sq/ft or 1.95 acres of EFH directly affected. Through normal 
tide and current cycles, the mooring chain will drag on the entirety of the seafloor in that 60’ diameter, 
rendering it uninhabitable to any marine life. 
 
 Secondly, I believe some consideration should be given to the impact that the sound of 30 mooring 
chains attached to heavy, kelp covered lines and a surface buoy, being tossed at will by the seas above, will 
have on the surrounding area. These sound pressure waves could have detrimental effects on the fish and 
marine mammals across a much larger area of the ledge. 
 
 Lastly, it is my opinion, that moving forward with this project would be contradictory to the latest 
changes to the Large Whale Take Reduction Plan, which targets a reduction or elimination of vertical lines in 
waters frequented by the North Atlantic Right Whale. One such area, 100’s of square miles, known as LMA 1, 
is just 9 miles away from this proposed project site.   
 
 I do believe in innovation, however, not at the expense of an Essential Fish Habitat or endangered 
marine mammals. I am asking the US Army Corps of Engineers and Running Tide Technologies to seek an 
alternative location, not in an Essential Fish Habitat, where less of an environmental impact can be expected. 
 
Thank you for your consideration of my comments, 
Capt. Joseph M. Letourneau 
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Galilean Seafood LLC   Atlantic Harvesters LLC 

          15 Broad Common Rd           55 Middle Street 
               Bristol RI 02809        Fairhaven MA 02719 
 
 
 
 
 
January 26, 2022 
 
 
NEFMC Executive Director Tom Nies 
NEFMC Chairman Eric Reid 
 
Re; Great South Channel HMA 
 
Dear Council Members, 
 
My name is Barry Cohen.  I am the president of Galilean Seafoods.  We operate a five vessel surf clam 
fleet and a hand shuck processing plant  located in Bristol RI. 

Thank you for the opportunity to provide these comments.  

While Galilean Seafood has been an active participant in the commercial clamming sector,  processing 
surf clams  primarily sourced from the Nantucket Shoals  since 1987, we may very well not be here a year 
from now.  

Before the Nantucket Shoals was closed to surf clamming, we were a sustainable and profitable business, 
supporting the greater Bristol community, providing a direct  livelihood to well over 150 families while 
also providing fresh clam meat for the New England food chain.  Since the closure, we are operating in 
the red, have lost over half of our processing labor force and, in order to stay open, have been and are still 
being financially subsidized by our parent company. Without that support we would have closed down 
our operation last year. We will have no choice but cease operations if we are unable to source a sufficient 
volume of clams to regain profitability,   

Despite purchasing  2 very capable clam boats in last 2 years for the purpose of seeking out new beds in 
an effort to maintain harvesting capacity because of the closure,  we have experienced  over a 40% 
decrease in the number of bushels  harvested and processed by the plant.   As in the case of our 
competitors, vessel catch rates of ¼ to ½ cages per hour, range  from about ¼ to 1/8  of the average 
hourly catch rate found within the Shoals.   This has drastically impacted the company at all operational 
levels, demolished our financial viability and results in a Catch 22 like downward death spiral.     

The current catch rate is wholly insufficient to cover the cost of vessel operations.  Surf clam boats unable 
to access the Nantucket Shoals HMA are universally losing money.   Insufficient catch rates are making it 
virtually impossible to locate and retain quality captains and crews.  The use and cost of fuel to catch 
such low volumes compounds the losses as do recurring expenses such as insurance, vessel 
maintenance/repair together with fixed plant overhead expenses.  These expenses increase annually 
despite over a 40% loss of volume post-closure.   Moreover, we have had to pay increased x-vessel prices 
per bushel to compensate for decreased catch rates in a less than successful effort to keep competent 
captains and crews working.  This situation is occurring regardless of the time of year.  Because the 
hourly catch rates are so low, there is really no incentive for boats to fish in marginal winter weather.  In 
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summer, despite needing to fish longer hours/days  to compensate for lower catch rates but because of 
time/temperature requirements  to  prevent harvested clams from overheating and dying, the boats are 
forced to return to port only partially full. 

In a similar vein, we have had to dramatically increase the compensation paid to shuckers and all plant 
employees in order to remain open.  With an inconsistent source and supply of clams, it has been almost 
impossible to attract and keep a competent labor force employed since shuckers are unwilling and 
financially unable to survive working only several hours a day or several days a week.    

As a result  of adverse down stream impacts caused by the reduced fishery, we  estimate that in 2021, the 
hand shuck surf clam economy, essentially southern New England based, experienced an approximately 
$20,000,000.00 contraction as a result of Galilean’s reduction in catch and processing capacity.  
$35,000,000.00 in economic loss to the economy and the GDP is forecasted in 2023.   While embarrassing 
to “wash dirty linen in public,” Galilean Seafood is now no longer able to financially subsidize and 
absorb vessel losses because the plant itself  is not able to profitably process and is also losing money.  
This financially symbiotic relationship between clamming vessels and processing plant has been 
completely ruptured since neither vessels nor plant are capable of supporting themselves let alone 
supporting each other.          

Despite the abysmal catch rates experienced by all companies that have been kicked off the Shoals, we 
have attempted without success for almost three years to find a way to profitably operate .   We are 
convinced that it is virtually impossible to profitably operate a traditional, vertically integrated surf clam 
company in Rhode Island or, for that matter, anywhere in New England, without access to the Shoals.    

This closure is not only the cause of the financial catastrophe our company and our industry is 
emergently facing, but it is adversely impacting and killing New England’s historically rich culture in this 
sector, the financial wellbeing of the people who work in our company and industry and workers along 
with their  families whose livelihoods are dependent upon the supply chain that is currently breaking 
down. 

Our company has always been a champion of evidence based science and we will eagerly cooperate in 
developing and carrying out those studies that would, in the first instance, actually establish whether 
fishing in this unique surf clam habitat adversely impacts purportedly complex habitats of other species.  
However, without an emergency exemption that permits our boats to fish, we will not be able to engage 
in that science because we will be out business.   

We are not exaggerating in stating that without an emergency exemption being granted, our  company 
and, we are certain, the hand shuck surf clam sector as a whole, is in grave danger of financial collapse.  
We therefore submit that compelling grounds exist for granting an emergency  exemption from   
prohibited  access to the historically vital, rich and existing resource upon which this industry has for 
many decades  depended. 

Thank you. 

 

Barry Cohen 

 



From: MONTE ROME [mailto:montesan04@yahoo.com]  
Sent: Wednesday, January 26, 2022 7:01 PM 
To: Tom Nies <tnies@nefmc.org>; Eric Reid <ericreidri@gmail.com> 
Subject: NOAA documented bushels of surf clams landed from the Nantucket Shoals Area per GARFO 
Clam VTR Data Base 
 
Hi again Tom and Eric,  
 
             Please note the following information that just arrived. You will see the decline 
in harvest from the Shoals. Add this to my comments or just let all know the real 
numbers. Thanks and, 
 
             Best regards, Monte 
 
Year            Bushels of Clams landed from Nantucket Shoals portion of the GSC HMA 
 
2017           337,444 
2018           337,638 
2019           239,869 
2020           228,721 
2021           188,088 
 
Source: GARFO Clam VTR database,  
 

mailto:montesan04@yahoo.com
mailto:tnies@nefmc.org
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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 

 
 January 26, 2022 
 
 
William P. Seib, Chief 
Operations Division 
Baltimore District 
U.S. Army Corps of Engineers 
2 Hopkins Plaza 
Baltimore, MD 21203-1715 
      
Re: Draft Supplemental Environmental Assessment for Mid-Chesapeake Bay Islands Ecosystem 
Restoration Project at Barren Island 
 
Dear Mr. Sieb: 
 
We have reviewed the draft supplemental Environmental Assessment (sEA), including the 
enclosed essential fish habitat (EFH) assessment and associated materials, provided on 
December 20, 2021, for the Preconstruction Engineering and Design (PED) phase of the Barren 
Island component of the Mid-Chesapeake Bay Island Ecosystem Restoration Project (Mid-Bay 
Island Project) in, Dorchester County, Maryland. In 2009 the Mid-Bay Feasibility Report was 
released. Subsequently, the Mid-Bay Island Project was authorized under Section 7002 of the 
Water Resources Reform and Development Act of 2014. The record of decision was signed in 
2019, thus initiating the PED phase of the study. The Baltimore District (the District) prepared 
this sEA in accordance with the National Environmental Policy Act (NEPA) (42 U.S.C. § 4321 
et seq.) to assess the potential environmental impacts from the proposed action. The District is 
developing this project in partnership with the Maryland Department of Transportation Maryland 
Port Administration (MDOT MPA).  
 
The draft sEA contains updated information from the Feasibility Report relevant to Barren 
Island. While we are concerned about the cumulative impacts of the larger scale Mid-Bay 
project, which are briefly considered in your NEPA documents, our comments in this letter are 
directed in response to the Phase I proposal described in the PED and primarily focused on 
activities planned around Barren Island. We anticipate extensive future coordination as other 
phases are developed. Furthermore, our comments reflect our current understanding of the 
project. Several design elements have recently changed and certain impacts to our resources 
remain unclear. The NEPA documents provided also contain several inconsistencies and 
inaccuracies. As a result, our comments and EFH conservation recommendations reflect that lack 
of clarity and missing or conflicting information. We hope that the responses you provide to our 
comments and EFH conservation recommendations will help resolve those inconsistencies and 
more clearly describe the proposed action. We may then be able to revisit our EFH conservation 
recommendations. 
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Project Description 
 
The designated Preferred Alternative, Alternative 8, includes the construction of 29.6 acres of 
stone sill and breakwater structures in anticipation of future deposition of dredged material in the 
space between these structures and the existing island wetland/upland complex. The following 
design elements are considered during the current project phase:  
 

● 13,023 linear feet of stone “sill” structure approximately 60 feet wide, with a crest 
elevation of + 5.8 ft MHW. The total footprint of this structure is approximately 18 acres. 
The sill is designed to accommodate a 30-year event and the design presents 
opportunities for increasing sill height to accommodate anticipated future sea level rise.  

● A 4,260 lf stone breakwater approximately 80-feet wide, with a crest elevation of +8.3 ft 
MHW is proposed along the island’s western shoreline. This structure will impact a total 
area of approximately 8 acres. 

 
The most recent Design Document Report (DDR) provided is limited in scope and only 
addresses the design of containment sills/dikes. The sill/breakwater design for Alternative 8 
represents the 35% design outcome which was refined following the completion of hydrologic 
and hydraulic (H&H) modeling. The results of these models will be incorporated into the 65% 
design submission. Additional impacts are proposed in future phases to meet project 
goals/objectives. These phases will entail the extension of the northeast sill, the creation of two 
bird nesting islands, and filling of shallow waters to create wetland cells. Specific details include: 
 

● Approximately 429,000 cy of maintenance dredging material will be placed behind the 
proposed sills and contained using temporary sand berms. Sand berms will result in 1.41 
acres of impacts to existing wetlands. Dredged material, as available, will be used to fill 
shallow water areas across three placement cells: 12.4 acres behind the northwest sill, 
42.5 acres behind the southwest sill, and 27.9 acres behind the northeast sill.  

● An unspecified extent of existing benthic habitat will be dredged for the purpose of 
creating a suitable foundation for northeast sill. The temporary channel is proposed to be 
60 ft wide and -10 MLW. The source of the sand fill for foundation replacement has not 
yet been determined and will be identified following ongoing geotechnical surveys. 
However, we are aware that certain areas under consideration may include areas 
colonized by submerged aquatic vegetation in the recent past. 

● Using sand and rock fill, two additional islands will be created for the expressed purpose 
of colonial bird nesting. These islands will impact 4.9 acres and 3.41 acres of aquatic 
habitat, respectively. Target elevations are +8.3 MHW at the breakwater with slopes to 
existing depths (approx. -7 feet MLW). Fish reef structures will likely be used to 
attenuate wave energies on the northeast aspect of these islands.  

● Outfalls or gaps will be constructed in the proposed sills for the purpose of dredged 
material dewatering, which will be in compliance with water quality standards set by the 
State of Maryland. 

 
 
 



 

3 
 

 
Consultation History 
 
We provided comments and recommendations dated May 20, 2005, in response to your EFH 
assessment drafted for the Mid-Chesapeake Island Ecosystem Restoration Integrated Feasibility 
Report & Environmental Impact Statement (EIS). These comments included recommendations to 
limit the source of material used for wetland restoration at Barren Island to navigation-related 
projects, to generally increase the number of tidal inlets in these projects, and to include 
crenulations along proposed stone structures to present additional habitat complexity. It remains 
unclear whether these recommendations will be fully implemented. 
 
We provided further comments in our May 12, 2017, letter issued in response to the updated 
EFH assessment provided April 10, 2017. That letter requested updated biological information to 
inform our review of the project and included recommendations that areas of mapped SAV be 
avoided, and low marsh habitat creation be maximized. The most recent EFH assessment 
contains much of the information requested in that letter and we appreciate the extent to which 
additional biological data were collected and presented in this update.  
 
While not part of this consultation, we have engaged with the District, MDOT MPA, and other 
state and federal agencies on multiple restoration, enhancement, and dredge material reuse 
projects, including the John Sarbanes Poplar Island Ecosystem Restoration Project. Since 1995, 
NMFS has conducted annual surveys to assess the relative success of the Poplar Island project in 
provisioning habitat for aquatic estuarine species. Given the thematic similarities between the 
Mid-Bay Island Project and those activities undertaken at Poplar, the designs of this project 
should be improved by building upon the knowledge gained through that research and other 
technical expertise available. 
 
Authorities 
 
The Magnuson Stevens Fishery Conservation and Management Act (MSA) requires federal 
agencies such as the Corps to consult with us on projects that may adversely affect EFH. This 
process is guided by the requirements of our EFH regulation at 50 CFR 600.905, which 
mandates the preparation of EFH assessments and generally outlines each agency's obligations in 
the consultation process. Please see our website (https://www.fisheries.noaa.gov/new-england-
mid-atlantic/habitat-conservation/essential-fish-habitat-assessment-consultations) for further 
information regarding your agency’s obligations in this process, including the required response 
to our EFH conservation recommendations (CRs). In addition, the Fish and Wildlife 
Coordination Act (FWCA) requires all federal agencies to consult with us when proposed actions 
might result in modifications to a natural stream or body of water. It also requires that federal 
agencies consider the effects that these projects would have on fish and wildlife and provide for 
the improvement of these resources.  
 
 
 
 
 

https://www.fisheries.noaa.gov/new-england-mid-atlantic/habitat-conservation/essential-fish-habitat-assessment-consultations
https://www.fisheries.noaa.gov/new-england-mid-atlantic/habitat-conservation/essential-fish-habitat-assessment-consultations
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Aquatic Resources and Anticipated Impacts from Proposed Actions 
 
The project area presents a wide range of conditions and habitats suitable for a diverse suite of  
aquatic organisms. Several of these species are federally managed and have designated EFH. 
Since EFH also includes those waters, their associated qualities (e.g., turbidity, dissolved 
oxygen), and prevalent prey species, the proposed project will adversely impact EFH through a 
variety of complex and interacting pathways. Several additional species that are not federally 
managed but are of concern to our agency due to their ecological, economic, and/or historical 
value also occur in the project area. Impacts to these species are largely dismissed in your EFH 
assessment for reasons ranging from relative sea-level rise (RSLR) presenting greater quantities 
of aquatic habitat to certain life stages being “good swimmers.” While these concepts may be 
true in the most basic sense, they lack a nuanced perspective of aquatic habitats and the 
complexities of estuarine food web dynamics. As a result, we remain concerned that all practical 
efforts are not being made to minimize the impacts of these substantial dredging/filling activities 
and offset unavoidable impacts through the creation of productive aquatic systems. We briefly 
describe these resources and associated considerations in the subsections below. 
 
Federally Managed Fish Species and Prey Species 
As you are aware, the project area contains designated EFH for seven species of fish, including 
bluefish (Pomatomus saltatrix), summer founder (Paralichthys dentatus), black sea bass 
(Centropristis striata), windowpane (Scophthalmus aqueous), butterfish (Peprilus triacanthus), 
clearnose skate (Raja eglanteria), and scup (Stenotomus chrysops). These species use the 
shallow waters and the intertidal marshes around Barren Island as forage, nursery, and refuge 
habitat. Based upon the information provided in Appendix C, the placement of dredged material 
in the shallow waters around Barren Island and Tar Bay Wildlife Management Area (WMA) will 
have a direct adverse effect on EFH for several species and their prey by converting shallow-
water habitats (e.g., SAV, tidal flats) to low and high marsh. The data presented in that survey 
indicates that federally-managed species such as bluefish and summer flounder use this habitat 
seasonally and that estuarine-resident prey species (e.g., sheepshead minnow Cyprinodon 
variegatus) are present throughout much of the year. This area also likely serves as seasonal 
foraging ground for other recreationally and commercially valuable species (e.g., striped bass 
Morone saxatilis) due to the documented presence of preferred prey items such as menhaden 
(Brevoortia tyrannus) and structured habitats (e.g., fallen trees).  
 
The majority of the resulting impacts to EFH, including nursery habitat and prey species, will 
occur through the permanent conversion of subtidal shallows to stone sills/breakwaters and areas 
filled with dredged material. Compensatory mitigation has not been proposed to offset this loss 
of habitat and associated ecological functions. However, some of the lost or diminished aquatic 
habitat and functions can be restored and possibly enhanced in the future through the creation of 
intertidal low marsh, tidal flats, creeks/inlets, and potentially fish reef structures as part of the 
later phases of the project. Information gathered during years of study at Poplar Island and the 
surrounding marshes should be used to inform the design of these elements to maximize their 
aquatic habitat value. This includes maximizing the width and depth of tidal inlets, connecting 
tidal creeks to existing freshwater inputs, and providing a diversity of structured habitat (e.g., 
vegetation, reefs) to create a continuity of refugia for aquatic life. 
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Emergent Tidal Wetlands 
Intertidal marshes of the Delmarva peninsula provide many ecological functions including fish 
and wildlife habitat, primary productivity via plant/microalgae/fungal growth, nutrient 
transformation, sediment retention, and carbon sequestration. Colonization by different species 
of emergent tidal marsh vegetation is dictated primarily by the frequency and duration of tidal 
inundation (hydroperiod). The assemblages of other primary producers (e.g., microalgae) and the 
associated benthic, epibenthic, and macrofaunal communities also exist along this continuum 
(Visser et al., 2019, Ziegler et al., 2020). The extent to which the productivity of these vegetative 
communities contributes to overall estuarine productivity is mediated in large part by the 
frequency of tidal flooding and their connectivity to tidal channels. The primary production of 
low marsh (i.e., regularly flooded) wetlands forms the base of the food web that supports 
invertebrates and forage fish that are then prey for larger fish such as bluefish. The low marshes, 
creeks, and open waters within the project area also provide habitat for a number of federally 
managed species and their prey. Tidal creeks and intertidal flats are an especially important 
habitat for juvenile summer flounder.  
 
The surface elevation of intertidal emergent wetlands exists in dynamic equilibrium as 
influenced by a variety of factors including tidal inundation, plant growth, and sediment 
availability (Cahoon et al., 2009). For example, the mobilization of sediments from an eroding 
marsh edge allows for liberated sediments to be deposited on adjacent marshes, thus maintaining 
elevation relative to sea level (Ganju, 2019). Similarly, tidal creeks in stable marshes also exist in 
equilibrium whereby net sediment transport is at or near zero (Lazoni and Seminara, 2002; Ganju 
et al., 2017). They also serve as conduits for the delivery of sediment-laden waters to the marsh 
platform, which is one mechanism that can facilitate marsh platform accretion and long-term 
marsh persistence relative to sea level (Pratolongo et al., 2019). The dynamic nature of these 
systems points to the importance of establishing an understanding of the sediment budget for a 
particular site and incorporating this information into the design of created wetlands. We 
encourage you to consider these complexities during the formulation of wetland cell designs in 
future project phases to maximize the resilience of constructed features. 
 
We recognize that island habitats and their corresponding fringing low marsh in the Chesapeake 
Bay are negatively influenced by erosion and RSLR (Beckett et al., 2016; Kirwan et al., 2016) 
which historically has led to the contraction/loss of islands and extensive upland conversion to 
tidal marsh (Schieder et al., 2018). However, low marsh habitat in the broader Chesapeake Bay 
is eclipsed by high marsh at a ratio of 3 to 1 (Correll et al., 2018), although the proportion of low 
marsh fringing island habitats is likely much higher. Fringing marshes of the Chesapeake Bay 
are experiencing ongoing, significant edge erosion associated with storm activity and RSLR, 
which threatens the ecological integrity of the Chesapeake Bay estuary. As a result, some level 
of disturbance may be appropriate to ensure the long-term integrity of these marsh/island 
complexes, provided the adverse effects to EFH and federally managed species are minimized 
and unavoidable impacts are offset through the creation of intertidal marsh that is connected to 
other near-shore fisheries habitats (e.g., reefs, SAV) via tidal creeks.  
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Submerged Aquatic Vegetation 
As described in Appendix C, areas in the vicinity of the proposed placement site are also 
annually colonized by submerged aquatic vegetation (SAV), primarily widgeon grass (Ruppia 
maritima) and horned pondweed (Zannichellia palustris). SAV is designated a habitat area of 
particular concern (HAPC) for summer flounder because it has been demonstrated to be 
preferred feeding and resting habitat (Orth and Heck, 1980; Lascara, 1981; Rogers and Van Den 
Avyle, 1983; Heck and Thoman, 1984) for this recreationally and commercially valuable 
species. HAPCs are a subset of EFH that are either rare, particularly susceptible to human-
induced degradation, especially important ecologically, or located in an environmentally stressed 
area. Because of this, individual, cumulative and synergistic effects are a particular concern in 
these habitats. The Mid-Atlantic Fishery Management Council has defined the summer flounder 
HAPC as all native species of macroalgae, seagrasses, and freshwater and tidal macrophytes in 
any size bed, as well as loose aggregations, within adult and juvenile summer flounder EFH. 
Because SAV, especially widgeon grass, can exhibit large spatial fluctuations from year to year 
the widely accepted practice for defining SAV habitat is to consider areas identified by the 
Virginia Institute of Marine Science (VIMS) as supporting SAV based on surveys conducted in 
the five most recent years. Any area mapped in those five years is considered to be habitat that 
supports SAV, even if SAV is not found there on a given date during the growing season.  
 
The proposed filling activities around Barren Island will result in the permanent loss of 
approximately 34 acres of bottom that has supported SAV in recent years, with an unspecified 
subset of that area being directly impacted through the construction of stone structures. The 
construction activities associated with this project will likely also adversely affect SAV through 
a variety of direct and indirect impacts. For example, vessel operation in the project area may 
result in the disturbance of subaqueous bottom which may cause the direct destruction of SAV 
during the growing season and inhibit recolonization during future growing seasons (Sagerman 
et al., 2020). Also, the introduction of stone structures will likely cause localized scour, notably 
in the vicinity of the northeast sill, that could permanently render additional areas unsuitable for 
future SAV colonization. This combination of disturbances will result in permanent direct and 
indirect impacts to annually recurring SAV beds in the area immediately adjacent to the project 
placement site. While we concur that the no action alternative would likely result in greater 
overall long-term impacts to existing SAV habitat located between Barren and Hoopers islands, 
this does not obviate the need to implement avoidance and minimization measures for any of the 
build alternatives, including your preferred alternative. Finally, we appreciate the extent to which 
surveys and H&H modeling has been completed with specific attention to SAV habitat and 
encourage you to consider the secondary effects of sill-induced scour on habitat suitability for 
SAV while plans are developed for the northeast sill. 
 
Oyster Reef 
Oyster reef habitats have been identified as productive fish habitat in the Chesapeake Bay and 
throughout their range. In their analysis, McGinty et al. (2019) determined that almost all 
productive fishing grounds in the Maryland portion of Chesapeake Bay occur in the immediate 
vicinity of natural oyster bars and offer a review of the literature linking oyster bars with fish 
habitat in this region. The waters surrounding Barren Island present oyster reef habitat which is 
valuable for a variety of commercially (e.g., black sea bass, striped bass) and recreationally 
important species of fish and their prey. These areas also host a variety of oyster aquaculture 
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leases that support local watermen. The proposed dredge and fill activities associated with the 
northeast sill will result in direct impacts to a documented oyster bar which should be offset 
through habitat enhancements (e.g., reef creation, oyster reef enhancement) elsewhere. 
 
Tidal Flats 
Intertidal and subtidal unvegetated flats are vitally important habitats for various fish and 
invertebrates. Because of their landscape position and setting within the tidal frame, intertidal 
and subtidal unvegetated flats are by nature constrained, typically making up only a small 
portion of the habitat within a system. These areas play an important role in regard to primary 
production, secondary production and water quality. An extremely productive microalgal 
community typically occupies the surface sediments (MacIntyre et al., 1996) and can represent a 
significant portion of overall primary productivity in a system (Pinckney and Zingmark 1993; 
Buzzelli et al., 2002). Benthic microalgal, bacterial, and imported primary production in the form 
of phytoplankton and detritus support diverse and highly productive populations of benthic 
animals in and on intertidal and subtidal un-vegetated flats. These include ciliates, rotifers, 
nematodes, copepods, annelids, amphipods, bivalves and gastropods, which are preyed upon by 
mobile predators (i.e., wading birds, fish) at different stages of the tide. This dynamic system 
provides various ecological functions, including: nursery grounds for early stages of 
development of many species; refuges and feeding grounds for a variety of forage species and 
juvenile fishes; significant trophic support to fish and shellfish (Sullivan and Currin 2000; Page 
and Lastra 2003; Currin et al., 2003); and, stabilization of sediments and modulation of nutrient 
fluxes (Sundback et al., 1991; Miller et al., 1996; Cerco and Seitzinger, 1997; Yallop et al., 1994, 
2000). 
 
Although they were not surveyed/delineated for this sEA, aerial imagery indicates that tidal flats 
will likely be filled to create stone structures and associated marsh cells. To offset these losses, 
we recommend that existing flats be incorporated into wetland cell design to the extent possible 
and that additional tidal flat habitat be created as an integral habitat feature when wetland cells 
are designed in future project phases.  
 
Diadromous Fish 
Diadromous fish use the shallow waters of the mainstem Chesapeake Bay as migrating, resting, 
nursery, and feeding habitats at various points in their complex and diverse life histories. These 
species include anadromous fishes such as striped bass (Morone saxatilis), white perch (Morone 
americana), hickory shad (Alosa mediocris), American shad (A. sapidissima), alewife (A. 
pseudoharengus), blueback herring (A. aestivalis). The catadromous American eel (Anguilla 
rostrata) also uses the project area to complete similar life history stages. All of these species are 
either currently commercially and recreationally valuable (e.g., striped bass) or formerly 
supported expansive coastal fisheries before populations (e.g., Alosa spp., American eel) reached 
historic lows due to human activities. Due to their broad economic value, cultural significance, 
and need for conservation, we advocate for avoidance and minimization efforts to protect these 
species under the authority of the FWCA. Project activities, such as dredging may disturb these 
species during certain stages (e.g., spawning) of their complex life histories and certain 
avoidance and minimization measures, such as seasonal work windows or measures to reduce the 
release of suspended sediments into the water column, may be necessary for future project 
phases. 
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Concerns and Recommendations 
 
Overall, the Mid-Bay Island Project will convert approximately 2,200 acres of shallow-water 
habitat into rock sills, intertidal wetlands with tidal creeks, infrequently flooded high marsh, and 
uplands. Of these two islands, only approximately 1,750 acres was historically documented (ca. 
1875) to be occupied by uplands and intertidal wetlands. While we acknowledge the value of 
remote island habitat for a variety of species, we strongly recommend that impacts to existing 
priority habitats (e.g., SAV, oysters) be minimized and that productive intertidal and subtidal 
habitats be created to offset these losses. We support limiting placement of dredged material to 
elevations at or below MHW, as is indicated throughout the sEA, because this elevation 
corresponds with the transition area between low and high marsh. Conversely, the document also 
suggests that considerations to change the high:low marsh ratio from what was previously 
established during the feasibility stage (i.e., 80% low and 20% high marsh) are underway in 
anticipation of RSLR. These changes have not been adequately justified and the justifications 
presented in the sEA appear to be based on simplistic representations of marsh ecosystems and 
their responses to RSLR.  
 
Reducing created low marsh habitat will diminish the ability of these projects to offset proposed 
losses, which include extensive shallow-water fill with stone and dredged material, altered 
hydrodynamic conditions, shallow-water habitat alterations, and new access dredging. All biota 
found in this remote Chesapeake Bay island habitat, including several target avian species, 
depends heavily on aquatic biological productivity associated with regularly inundated salt 
marshes, tidal flats, creeks/inlets, SAV, and other shallow water habitats.  The losses of tidal 
marsh elsewhere in the region due to RSLR, erosion, and upland development are not sufficient 
justification for these proposed fills. Rising sea levels pose substantial challenges to tidal 
wetlands. However, the best mitigation for those challenges is not through the expansive creation 
of high marsh, but rather through careful planning and adaptive management to achieve project 
goals. These measures include using updated tidal datums (anticipated 2025), establishing low 
marsh above the mean tide level (see: Raposa et al., 2016), and planning for adaptive 
management measures that introduce sediment into created marshes (e.g., thin layer placement). 
Creating high marsh is most reasonable where they tie into existing elevations of adjacent marsh 
communities. We will continue to discuss how best to achieve an ecologically-relevant balance 
of habitats from these projects that, with adaptive management, will continue to provide 
productive estuarine habitat for the foreseeable future.  
 
As indicated in the sEA, we are also concerned that the construction of the northeast sill will 
present direct (i.e., fill) and indirect impacts (e.g., increased water velocities, scour) to existing 
SAV and shallow-water habitats, especially if it is constructed to its full extent in future phases. 
The purpose of the northeast sill is to protect the northern shore of Tar Bay WMA from wave 
action. According to information provided in this plan and aerial imagery, much of the existing 
land in this area was formed by repeated placement of dredged material within the last few 
decades. Furthermore, a substantial section of this sill will require dredging and filling operations 
to provide substrates with ample bearing capacity. Because these land masses are not historical 
and their preservation requires substantial impacts to the existing bottom, we recommend that the 
linear extent of the northeast sill be minimized as much as possible. Modeling efforts to 
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determine the hydrodynamic effects of the northeast sill are still ongoing and it is our 
understanding that updated results will be presented in conjunction with the 65% design. These 
modeling results will be necessary to anticipate potential indirect effects on SAV and should be 
presented to the resource agencies prior to the selection of a final design. If significant impacts to 
SAV are anticipated, then hydrodynamic approaches to mitigate increased velocities (e.g., 
increasing bottom roughness via reef creation) should be evaluated and incorporated into project 
plans. We also recommend that bathymetric surveys be conducted following the construction of 
the reduced portion of the northeast sill under Phase 1 to determine the effects (i.e., scour) this 
structure may have on shallow water habitats should it be extended.  
 
The designated sill/breakwater crest elevations have changed in this most recent design phase to 
provide additional protections from wave action associated with high water events and RSLR 
more generally. We understand that these changes are based on stakeholder feedback and several 
instances of rounding up to the nearest foot. However, several of the figures and appendices still 
present heights that are several feet below what is currently proposed. While we understand that 
you wish to build this structure to withstand anticipated future conditions, these large stone 
structures present greater impacts to existing aquatic habitats. Furthermore, we are aware of no 
justification for the proposed changes to sill slopes from 1.5:1 to 2:1 other than it was the 
decision of the USACE Coastal Engineer. This change likely has a significant bearing on the 
extent of fill proposed to create these structures. We recommend that additional justification be 
provided for the stone sill crest height and slopes such that impacts of these structures are 
minimized to the extent possible while achieving project goals. Currently, it is not clear whether 
that has been achieved. 
 
Based on the information presented regarding maintenance dredging in the channels around 
Barren Island, it appears that several years will elapse between the completion of the first phase 
(i.e., stone sills/breakwaters) and the last (i.e., final wetland cells). The Planning and Aid Report 
(PAR) indicates that this may take seven (7) years, although other sections of this NEPA 
document indicate that the frequency of local dredging will be dependent upon congressional 
allocations. This offers both a challenge and an opportunity. The challenge is that certain existing 
shallow water areas and their attendant marsh/SAV features will experience limited tidal 
exchange for extended periods of time, which will accentuate environmental stressors (e.g., 
heatwaves) and substantially limit aquatic productivity in these areas. We recommend that you 
evaluate the potential construction of a limited number of tidal inlets to allow for tidal flushing 
and greater nektonic access during the intervening years and greater aquatic connectivity 
throughout the created wetlands upon project completion. When placement is scheduled, these 
inlets could be temporarily blocked, preferably with sand berms, to contain the placed material. 
Once marsh vegetation was established in these areas, they could be reconnected via excavation, 
as necessary. The opportunity presented with this protracted timeline is that monitoring of early 
placement sites can inform future placement efforts. Because significant time will likely pass 
between each cell, there will be adequate time (e.g., greater than five years) to evaluate the 
success of each cell and then use that information in the design of future phases. 
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Future design phases and coordination 
We are concerned that the borrow area dredging currently under consideration represents a two-
fold impact for our resources (i.e., dredging and subsequent filling) for the purpose of creating 
stone sill foundations and colonial nesting bird habitat. Several fundamental aspects of this 
borrow activity remain unclear, including the location, quantity, and footprint of the proposed 
dredging. We continue to recommend that sand borrow material be sourced from navigational 
channels to the extent practicable to minimize impacts to undisturbed bottom. Specifically, 
borrow material should not be sourced from areas documented to support SAV, as these areas 
will likely become unsuitable for future colonization due to increasing water depths.  
 
We appreciate the goals of these features and offer the following guidance to minimize impacts 
to aquatic habitats. First, while we acknowledge the challenges facing colonial nesting bird 
species and support the creation of limited, resilient colonial bird nesting habitat, impacts 
associated with these features (i.e., 8 acres of fill) should be offset through the creation of 
productive habitats for fish, including low marsh, tidal creeks/inlets, SAV, and oyster reef. 
Furthermore, the potential direct and indirect impacts of the northeast sill remain unknown and 
the details of its design are still under consideration. We support the reduction of the northeast 
sill to the minimum necessary to stabilize priority areas of Tar Bay WMA. This will help to 
minimize impacts to existing shallow water habitats, including the Great Bay Natural Oyster Bar 
(NOB). Future H&H modeling efforts should also examine the efficacy of oyster reef structures 
in lieu of stone sills to dissipate wave energies, reduce current velocities, and enhance the 
existing Great Bay NOB. 
 
Future design considerations should allow for the proposed stone sills to be reconfigured to allow 
for greater tidal connectivity through the establishment of tidal inlets to constructed marshes. In 
the sEA, it is indicated that connectivity could be established through outfall structures. As has 
been demonstrated on Poplar Island (NOAA, 2011; Meyer and Teer, in press), the hardened and 
constricted nature of traditional outfall structures is not conducive to fish movement and can 
present significant challenges to aquatic connectivity. Thus, these inlets should be augmented to 
allow for greater nekton connectivity. They could also afford the opportunity to establish 
additional pocket beaches, intertidal mudflats, and other habitat features that are not colonized by 
emergent vegetation. 
 
Finally, while we recognize that the scope of this document is limited to the stone structures 
surrounding Barren Island, it is notable that these foundational project components have bearing 
on future design considerations for the additional elements. While the stabilization of Barren 
Island has a spatially-fixed focus centered around erosion control of existing marshes and 
uplands, the scope and purpose of the James Island phase is distinctly different. Therefore, the 
design and alignment of the stone structures anticipated to create James Island should be 
examined within the context of the entire project such that ecological benefits and resilience may 
be fully realized throughout the project area.  
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Magnuson Stevens Fisheries Conservation and Management Act EFH Conservation 
Recommendations 
 
As discussed above, the project as currently proposed will adversely affect EFH for federally 
managed species such as bluefish and summer flounder due to the loss of habitat for these 
species and their prey. Additional information anticipated in future NEPA documents is 
necessary to fully evaluate the adverse effects and options for avoidance and minimization. 
Further consultation with us under the MSA and FWCA is also necessary as this information is 
developed and future phases of the overall project are planned.  
 
Based upon the information available for the current phase of the project (i.e., Phase I of the 
Barren Island component of the Mid-Bay Islands Project), we recommend pursuant to Section 
305(b)(4)(A) of the MSA that you adopt the following EFH conservation recommendations to 
minimize adverse impacts on EFH and aquatic resources of national importance: 
 

1. Develop a work plan that avoids in-water construction during certain times of year, 
including: 

a. the SAV growing season (April 15 through October 15) for in-water activities 
within 500 feet of mapped SAV; 

b. the closure period for dredging activities within 500 feet of a designated natural 
oyster bar (June 1 through September 30, in any year). 

2. Direct and indirect impacts to areas of mapped SAV should be monitored and offset 
through the creation of suitable fisheries habitat as part of the overall Barren Island 
Project. Work with us and other resource agencies (e.g., MDNR) in future design phases 
to offset anticipated losses. 

3. Avoid vessel impacts to existing bottom by incorporating best management practices into 
project plans and operational requirements. These include: 

a. Ensure contractors are aware of necessary minimization measures (e.g., shallow-
draft vessels, high-tide operations) to avoid bottom impacts; 

b. Avoid operating vessels in areas colonized by SAV to the maximum extent 
possible; 

c. Coordinate with us and other resource agencies should dredging be required to 
provide access to construction areas. 

4. Evaluate and incorporate gaps in the proposed sills to the maximum extent practicable to 
allow for greater tidal exchange prior to dredge material placement and following 
vegetative establishment. 

 
Anticipated Future Project Phases 
 

5. Low marsh habitat in Chesapeake Bay marshes is vitally important habitat for numerous 
species and is generally eclipsed by high marsh at a ratio of 3 to 1 (Correll et al., 2018). 
As a result, the Corps should adequately prioritize the creation and enhancement of low 
marsh habitat, typically found below Mean High Water (MHW). 

6. Work with us and other resource agencies to better incorporate the installation of fish reef 
structures and oyster reef creation/enhancement to offset the loss of structured aquatic 
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habitat. These features could also be used to protect constructed shorelines (e.g., bird 
islands, sill gaps) from erosion and mitigate the need for future island renourishment.  

7. Provide us with information necessary to determine project impacts and anticipated 
outcomes, including the following:  

a. Submit project plans for our review that depict all aspects of existing and 
proposed site conditions. This should include dredged material analysis, 
placement site existing contours (e.g., bathymetry, MHW, MLW), and as-built 
profile details depicting anticipated final conditions/contours.  

b. Develop ecological performance standards to determine if the project is achieving 
its objectives of restoring and enhancing aquatic habitat that resembles an 
ecological reference. An ecological reference should be established and be based 
on the characteristics of an intact aquatic habitat of the same type within the same 
watershed. 

c. Develop a monitoring and maintenance plan that includes performance measures, 
success criteria, adaptive management plans, and invasive species monitoring and 
control. This plan should be provided to us for review during the wetland design 
phase. 

 
Endangered Species Act (ESA) 
 
Endangered species under the jurisdiction of NOAA Fisheries may be present in the project area. 
On February 5, 2018, you determined that the proposed action may affect, but is not likely to 
adversely affect listed species under our jurisdiction, and submitted your determination of effects 
along with justification and a request for concurrence. We concurred with your 
determination that the action is not likely to adversely affect listed species or critical 
habitat per the justification you provided and consultation was completed on February 5, 2018.  
 
On August 14, 2020, we received a request for re-initiation of consultation regarding the 
District's Mid-Chesapeake Bay Island Ecosystem Restoration Project. We reviewed the 
information attached to your email requesting a determination from us regarding re-initiation of 
consultation and, based on the effect analysis from the previous consultation on the project, the 
information that you have provided indicating no changes to the project description, and the fact 
that no new listed species or designated critical habitat overlap with the action area, we provided 
a response on August 18, 2020, stating that it was not necessary to re-initiate the consultation we 
completed on February 5, 2018.  
 
Reinitiation of consultation is required and shall be requested by the Federal agency or by the 
Service, where discretionary Federal involvement or control over the action has been retained or 
is authorized by law and: (a) If new information reveals effects of the action that may affect 
listed species or critical habitat in a manner or to an extent not previously considered in the 
consultation; (b) if the identified action is subsequently modified in a manner that causes an 
effect to the listed species or critical habitat that was not considered in this consultation; or (c) if 
a new species is listed or critical habitat designated that may be affected by the identified action. 
Should there be additional changes to the project plans or new information becomes available 
that changes the basis for this determination, further coordination should be pursued. Please 
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contact Brian Hopper of our Protected Resources Division (brian.d.hopper@noaa.gov), should 
you have any questions regarding these comments.  
 
Conclusion 
 
We look forward to working with you and your staff as the Mid-Bay Island Project progresses. 
We encourage early coordination with us as future phases of the project are developed. If you 
have any questions regarding EFH in the project area, please contact Jonathan Watson in our 
Annapolis, MD field office (jonathan.watson@noaa.gov).  
 
 

Sincerely,  

 
 
 
Louis A. Chiarella 
Assistant Regional Administrator 
for Habitat and Ecosystem Services 
 

 
 
cc: A. Sowers, C. Leasure, (USACE) 
 K. Fiddler (MDOT MPA) 
 B. Hopper (NMFS - PRD) 
 S. Corson (NCBO) 
 A. O'Donnell, C. Callahan (USFWS) 
 M. Fitzgerald (USEPA) 
 T. Roberson, M. Phipps-Dickerson (MDE) 
 G. Gibson, R. Limpert (MDNR) 
 T. Nies (NEFMC) 
 C. Moore (MAFMC) 
 L. Havel (ASMFC)  

mailto:brian.d.hopper@noaa.gov
mailto:jonathan.watson@noaa.gov
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From: captmrlou@verizon.net <captmrlou@verizon.net>  
Sent: Wednesday, January 26, 2022 8:24 PM 
To: comments <comments@nefmc.org> 
Subject: GSC HABITAT AREA 
 
Dear Council Members: 
 
My name is Louis Lagace. I am an independent surf clam fisherman and vessel owner in the surf clam 
fishery. My company name is LNA Incorporated dba F/V Mariette. From age 27 I have been exclusively 
involved in fishing for surf clams, mostly in the now closed GSC habitat area. For well over FORTY years 
my entire income has come from the harvest and sale of surf clams. My Captain of over 10 years is my 
son. He has poured his life into “Mariette” and is poised to assume control of the business if there is one 
left to control due to the impact of the GSC closure.                      After the closure, we shifted our 
harvesting efforts to areas outside of the habitat area. These areas have been heavily fished for 
DECADES and the CPUE is abysmal. This is because there is no recruitment going on. Small clams are 
nonexistent. Ocean temperature warming is often cited as the reason for this. In contrast to this, 
recruitment in the Rose and Crown an Davis Bank area within the Habitat Area is robust, as was pointed 
out in the study performed by Drs. Powell and Mann. Currently, it takes my vessel 3 to 4 times as long to 
harvest approximately 1/3 to 1/2 as many clams as it did before the closure. This is a terribly inefficient 
way to operate a vessel as it does not generate enough revenue to perform even BASIC MAINTENANCE 
not to mention financing needed improvements! It is also detrimental from an 
environmental standpoint as regards carbon emissions and swept area of bottom. The decline in CPUE is 
also accelerating. Add to that the increase in fuel cost which is also accelerating and the only 
foreseeable outcome is insolvency. It is a long painful slide into the abyss, for my family and the families 
of my crew members. Sounds like hyperbole but it is reality. This is my personal reality but it also 
reflects the realities of the entire small to mid-sized surf clam harvesting fleet. The effects on the 
processors of the hand shucked clam strip market is off the charts. These companies employ many 
minorities and their workforces are diverse and inclusive. In my time in the fishing industry I have always 
had respect for the council system. I feel you are tasked with solving some very thorny problems while 
trying to keep true to your values and doing right for the multitude of user groups vying for for what 
they want. Because of the dearth of DATA for much of the habitat area. I would like to make a request 
for a Secretarial Emergency Action for an Exempted Fishing Permit which would allow for fishing and 
research study of the Rose and Crown AND Davis Bank areas. This would accomplish 2 things. 1.) It 
would add greatly to the data base of these areas for present and future reference which would be 
a valuable tool for coming decisions; and 2.) It would provide continuity to the information already 
gathered in the Rose and Crown area. This would also keep our industry from becoming extinct. This 
research would willingly be financed by our boats if we are allowed to do it. It means that much! We 
have no other options.      Respectfully,   Louis Lagace.                 P.S. Please excuse the format of this 
comment as I am composing it on my iPhone. It lacks bullet points and is one giant paragraph. I’m sure it 
is difficult to get through.  
Sent from the all new AOL app for iOS  
 

https://urldefense.proofpoint.com/v2/url?u=https-3A__apps.apple.com_us_app_aol-2Dnews-2Demail-2Dweather-2Dvideo_id646100661&d=DwMFaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=k7PAsAU9RdGo8w_OvOnJM660mQVeYHoVYigOYxVZk3A&m=WD_5RvAoOTubuHAxUqOraD90n9xfZf2KgWKKOk8-iy0&s=Hvdhe7628c2eVXk0pw4bEizYMofjEa5fc7Y5zUJ5uwA&e=


COONAMESSETT FARM 
277 Hatchville Road 

East Falmouth, Massachusetts, USA  02536 
508-563-2560  FAX 508-564-5073 

cfarm@capecod.net 
 

January 25, 2022 
To: Eric Reid, Chair, NEFMC 
From: Ronald Smolowitz, Habitat Advisor 
Subject: Nantucket Shoals HMA 
 
In my role as a NEFMC Habitat Advisor I would like to offer my thoughts on the issue of a clam 
fishery within the HMA. I believe there are four options in front of managers; support an 
emergency action, start a new management action, utilize the EFP process, or do nothing. The 
latter will result in wiping out a profitable historic fishery.  

These clammers and fishermen have been harvesting this productive area for decades without 
demonstrated harm. These are local boats harvesting the local food and bringing the crop to local 
facilities for processing in SE Massachusetts owned by locals. The fishery supports “resilient 
communities and economies”. The workers in these processing plants are people of color who 
have limited opportunities in our local economy. Importantly, the fishery advances Diversity, 
Equity, and Inclusion (DEI). Without local fisheries, we lose food security and become more 
dependent on foreign sources of food which we have no control.   

With regard to the potential alteration of habitat clammers may cause, it is important to consider 
it in the context of likely habitat alterations over vast areas that will result from wind energy 
development.  I realize the governance framework that applies to clammers and wind energy 
developers is very different, but it doesn’t seem fair that a small traditional industry is much 
more constrained by concerns about as of yet unseen negative impacts, then billion-dollar foreign 
conglomerates that will have significant impacts.   

The clam industry has proposed that the fishery continue with an industry financed monitoring 
plan to insure no harm is accruing to the environment. What follows are some of my thoughts on 
this issue: 

Managing the HMA utilizing the EFP process: 

1. In December 2018, the New England Fishery Management Council specified a framework 
that would allow the use of clam and mussel dredges in three areas (McBlair, Old South, 
and Fishing Rip) within the Great South Channel Habitat Management Area (“GSC 
HMA”).  This was done as part of a Framework adjustment to the Omnibus Essential Fish 
Habitat Amendment 2. As part of the Framework, due to lack of data, the Council also 
approved the creation of a research program within two other GSC HMA areas, Rose & 
Crown and Davis Bank East in order to facilitate generation of additional knowledge to 
inform the future management process. 



2. The goal of the research program is a thorough assessment of the ecology, fisheries 
resources, and potential consequences of fishing within the HMA. The seafloor of the 
HMA is dynamic and characterized by thick deposits of shifting sand. Movement of this 
sand due to bottom currents and storm activity can cover or expose geologic features, such 
as rocks and boulders, and biogenic reefs, such as mussel beds.  These natural processes 
could have a greater impact on habitat functionality within the HMA than potential impacts 
of clam dredging. 

3. In the context of a dynamic seafloor, the key scientific questions are:  1. what is the spatial 
extent of detectable or measurable habitat alteration caused by clamming, 2. how long are 
do these alterations persist (e.g., are they erased by storms?), and 3. what are the 
demonstrated or plausible impacts (both negative and positive) on fishery resource species.   

4. The CFF research program, conducted under an EFP, is focusing on data collection that 
addresses these questions, so we can test the apparent reason for the designation of HMAs: 
belief or concern that fishing will adversely impact habitat’s functional value for fishery 
resources species.  An alternative view is clam fishing does not adversely impact habitat, 
or it may even improve it by acting in concert with natural disturbances that general 
enhance productivity.  That is, this HMA is generally good habitat of clams and other 
species because the high energy environment reworks sediments, as well as mixing the 
water column, making nutrients available to support production, and fishing’s impact on 
the seafloor enhances this process.  The latest research likely supports an alternative view 
(see references). 

5. The research program, utilizing the EFP process, is dependent on using clam vessels for 
data collection; the research being financially supported by the catch by a per bushel set 
aside. The use of the vessel is provided in-kind, while the set aside pays for scientific 
equipment and data analysis. The vessel also pays the cost of the at sea observer on each 
trip. There is a small clam fleet, approximately 14 vessels, that can fish the HMA. If this 
segment of the clam industry is shut down due to limited fishing opportunities in the HMA, 
then the research program ends. EFPs can allow the fishing and the research to continue, 
but need to be timely so as not to interrupt the time series. 

6. Managers currently use habitat complexity as a proxy for productivity due to a dearth of 
data. Substrate and epifauna shifts are relatively easy to observe; impacts on productivity 
are subtler and more complex. Habitat function is linked to complexity, albeit without a lot 
of "on the ground" direct evidence about exactly how reduced complexity affects habitat 
function and resource productivity 

7. A third hypothesis, which has arisen as a result of the current EFP, but cannot be addressed 
fully through the scope of the current work and EFP, is that productivity in the HMA likely 
has a significant impact on downstream fisheries which include groundfish, scallops, 
monkfish, and squid. Understanding this ecosystem connectivity is extremely important 
for managing impacts of climate change and offshore development (wind, aquaculture, 
etc.).  



8. Closing an area to research efforts, to protect little understood functionalities, does not 
advance HMA management or remedy current situations. This approach can have adverse 
regional impacts on the ecosystem as fishing effort is diverted to less productive 
surrounding areas as well as severe economic consequences as resources are left unused. 
Gaining more understanding about if and how clamming and mussel dredging restores 
and/or enhances the productivity and resilience of the ecosystems within the HMA and 
downstream to the HMA is vital to developing an effective and ecosystem-based 
Framework for the HMA.  
 

9. The path forward for the Council, is to develop a Habitat Framework to allow clam and 
mussel fishing in Rose & Crown and Davis Bank East. The Framework should limit 
frequency and intensity of fishing while mandating the needed data collection; similar to 
how we are currently using the EFP process. This would allow to Council the balance the 
need to acquire and gain additional knowledge while at the same time addressing food 
security and economic sustainability of an industry.  
 

10. Data, obtained through the EFP process (which is the most contemporaneous and 
comprehensive scientific information about the HMA), will be available for the Council 
and committees to utilize in the development of such a Framework. Until such a 
Framework is developed, the EFP process would result in the collection of the data needed 
to implement an appropriate and effective Framework, while at the same time keeping the 
small clam fleet, and associated businesses, economically viable, all of which further the 
purposes of the MSA, the December 2018 Framework adjustment, principals of ecosystem-
based management, and the HMA.  
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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 

January 25, 2022 

Todd Schaible, Chief 
Regulatory Branch 
New York District 
U.S. Army Corps of Engineers 
26 Federal Plaza 
New York, NY 10278-0900 

Dear Mr. Schaible: 

We have reviewed the proposed reissuance and modification of 41 Nationwide Permits (NWPs) 
published in the Federal Register on December 27, 2021. We have also reviewed the final draft 
of the Philadelphia District’s proposed Regional Conditions for New Jersey and Delaware. 

On January 13, 2021, the U.S. Army Corps of Engineers (USACE) published a final rule in the 
Federal Register announcing the reissuance of 12 existing nationwide permits (NWPs) and four 
new NWPs, as well as the reissuance of NWP general conditions and definitions with some 
modifications. These 16 NWPs went into effect on March 15, 2021, and will expire on March 14, 
2026: 

• NWP 12 – Oil or Natural Gas Pipeline Activities 
• NWP 21 – Surface Coal Mining Activities 
• NWP 29 – Residential Developments 
• NWP 39 – Commercial and Institutional Developments 
• NWP 40 – Agricultural Activities 
• NWP 42 – Recreational Facilities 
• NWP 43 – Stormwater Management Facilities 
• NWP 44 – Mining Activities 
• NWP 48 – Commercial Shellfish Mariculture Activities 
• NWP 50 – Underground Coal Mining Activities 
• NWP 51 – Land-Based Renewable Energy Generation Facilities 
• NWP 52 – Water-Based Renewable Energy Generation Pilot Projects 
• NWP 55 – Seaweed Mariculture Activities 
• NWP 56 – Finfish Mariculture Activities 
• NWP 57 – Electric Utility Line and Telecommunications Activities 
• NWP 58 – Utility Line Activities for Water and Other Substances 

In our letter dated September 21, 2021, we provided you with our essential fish habitat (EFH) 
general concurrence for 13 of the 16 NWPs listed above. NWP 52, NWP 55, and NWP 56 were 



 

 
 

   
 

 
   

 
  

  
 

 
 

  

 
   

   
  

  

 
   

   
 

 
   

  
  

   
   

  
  

   

 
 

 
  

 
 

 
  

 
   

   
 
 

not included in that General Concurrence and require project specific coordination with us as 
discussed below and in our previous letter. 

This letter follows up that letter and the extensive coordination between our staff over the past 
two years on the development of regional general and permit-specific conditions for the NWPs 
and serves as our programmatic EFH consultation and General Concurrence for the reissuance of 
40 existing and one new NWP which go into effect on February 25, 2022, and expire on March 
14, 2026. 

The Magnuson Stevens Fishery Conservation and Management Act (MSA) requires federal 
agencies such as the Corps to consult with us on projects that may adversely affect EFH. This 
process is guided by the requirements of our EFH regulation at 50 CFR 600.905, which 
mandates the preparation of EFH assessments and generally outlines each agency's obligations in 
the consultation process. In addition, the Fish and Wildlife Coordination Act (FWCA) requires 
all federal agencies to consult with us when proposed actions might result in modifications to a 
natural stream or body of water. It also requires that federal agencies consider the effects that 
these projects would have on fish and wildlife and provide for the improvement of these 
resources. Under this authority we seek to protect and conserve a wide variety of aquatic 
resources, but especially those that are not federally managed and do not have designated EFH, 
such as anadromous fish. Because the activities authorized by NWPs may impact EFH and other 
NOAA Fisheries trust resources, consultation with us under these two authorities is required. 

Although an EFH assessment was not provided to us for the new and reissued NWPs, we have 
worked closely with your staff over many years, and are able to evaluate the potential effects of 
some of the NWPs on a programmatic basis. As a result, we are able to issue a General 
Concurrence for several of the NWPs listed below. A General Concurrence identifies specific 
types of federal actions that may adversely affect EFH, but for which no further consultation is 
required because we have determined, through an analysis of that type of action, that the action 
will likely result in no more than minimal adverse effects both individually and cumulatively.  
For actions to qualify for General Concurrence, we must determine that the actions meet all of 
the following criteria pursuant to 50 CFR 600.920(9): 1) The actions must be similar in nature 
and similar in their impact on EFH; 2) The actions must not cause greater than minimal adverse 
effects on EFH when implemented individually, and; 3) The actions must not cause greater than 
minimal cumulative adverse effects on EFH. 

For some of the NWPs where the direct, indirect, individual, and cumulative effects cannot be 
evaluated programmatically (i.e., the actions authorized may have a more than minimal adverse 
effect to EFH on an individual or cumulative basis, or insufficient information is available to 
evaluate effects), individual coordination with us through the pre-construction notification (PCN) 
process is necessary to comply with the consultation requirements of the MSA and FWCA. In 
addition, PCNs to us are necessary when NWP applicants request waivers of some of the 
regional conditions, such as time of year restrictions on in-water work as noted in the regional 
general conditions and some of the permit-specific regional conditions, as well as for certain 
activities that are proposed with 50 feet of submerged aquatic vegetation. 
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EFH General Concurrence 

The following 2021 NWPs qualify for our General Concurrence provided they meet the 
provisions of the General Conditions of the NWPs and the Philadelphia District's Regional 
Conditions applicable to all NWPs (unless otherwise stated) or specific NWPs: 

1. Aids to Navigation 
2. Structures in Artificial Canals 
3. Maintenance 
4. Fish and Wildlife Harvesting, Enhancement, and Attraction Devices 
5. Scientific Measurement Devices 
6. Survey Activities 
7. Outfall Structures and Associated Intake Structures 
8. Oil and Gas Structures on the Outer Continental Shelf 
9. Structures in Fleeting and Anchorage Areas 
10. Mooring Buoys 
11. Temporary Recreational Structures 
13. Bank Stabilization 
14. Linear Transportation Projects 
15. U.S. Coast Guard Approved Bridges 
16. Return Water from Uplands Contained Disposal Areas 
17. Hydropower Projects 
18. Minor Discharges 
19. Minor Dredging 
20. Response Operations for Oil or Hazardous Substances 
22. Removal of Vessels 
23. Approved Categorical Exclusions 
24. Indian Tribe or State Administered 404 Programs 
25. Structural Discharges 
28. Modifications of Existing Marinas 
30. Moist Soil Management for Wildlife 
31. Maintenance of Existing Flood Control Facilities 
32. Completed Enforcement Actions 
33. Temporary Construction, Access and Dewatering 
34. Cranberry Production Activities 
35. Maintenance Dredging of Existing Basins 
36. Boat Ramps 
37. Emergency Watershed Protection and Rehabilitation 
41. Reshaping Existing Drainage Ditches 
45. Repair of Uplands Damaged by Discrete Events 
46. Discharge in Ditches 
49. Coal Remining Activities 
59. Water Reclamation and Reuse Facilities 
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Applicability 

This General Concurrence applies only to the NWPs listed above. For the remaining NWPs, we 
request the submission of a PCN for activities that are proposed for each of the following: 

• NWP 27 - Aquatic Habitat Restoration, Establishment and Enhancement Activities 
• NWP 38 - Cleanup of Hazardous Waste Sites 

o in tidal waters and in non-tidal areas adjacent to tidal waters and waterways 
supporting anadromous fish migration and spawning   

• NWP 53 - Removal of Low Head Dams 
• NWP 54 - Living Shorelines 

In addition, this General Concurrence only to activities within the States of New Jersey and 
Delaware. Although portions of Pennsylvania are under the jurisdiction of the Philadelphia 
District, the Baltimore District has the lead in developing regional conditions much of the state, 
including those areas under the Philadelphia District’s jurisdiction. A separate General 
Concurrence was issued to the Baltimore District for NWPs within Pennsylvania. 

Essential Fish Habitat Mapping 

EFH mapping is now available on our EFH Mapper. Additional information on EFH and FWCA 
consultations, EFH Frequently Asked Questions, a revised EFH assessment worksheet and links 
to the federal fisheries management councils can be found on the Habitat and Ecosystem 
Services Division website and our EFH consultation website. 

Pre-Construction Notifications and Comment Period 

Because consultations under the MSA and FWCA are between NOAA Fisheries and the lead 
federal agency, PCNs, including those that request waivers to the in-water work time of year 
restrictions included in the regional conditions should be transmitted to us by the USACE, not 
the project proponent or applicant. For NWPs that always require a PCN to us, the PCN should 
be accompanied by an EFH assessment. The EFH assessment worksheet available on our EFH 
consultation website can be used or the assessment can be in another format as long as it 
included the following required elements: 

• A description of the proposed action. 
• An analysis of the potential adverse effects of the action on EFH, and the managed 

species. 
• The federal agency's conclusions regarding the effects of the action on EFH. 
• Proposed mitigation, if applicable. 

Additional information, such as an analysis of alternatives, the results of on-site inspections, 
literature reviews and the views of recognized experts may also be necessary depending upon the 
scale and nature of the adverse effects to EFH. 
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A minimum 30-day comment period is required for us to review required PCNs under the MSA 
for EFH consultation procedures [50 CFR 600.920(h)(a)]. Because our EFH review extends into 
non-tidal rivers and streams supporting migratory fish passage (important prey for federal 
predatory species), a 30-day review and comment period should be anticipated for all projects in 
tidal and non-tidal rivers and streams. However, a 15-day comment period (with the option to 
extend to 30-days) is typically sufficient if we determine no additional information is necessary 
to complete our EFH review. Please also note that a distinct and further EFH consultation must 
be reinitiated pursuant to 50 CRF 600.920 (j) if new information becomes available, or if the 
project is revised in such a manner that affects the basis for our determination.  

Project Tracking 

Our EFH regulations require that actions qualifying for General Concurrence must be tracked to 
ensure that their cumulative effects are no more than minimal. Tracking should include numbers 
of actions and the amount and type of habitat adversely affected, and should specify the baseline 
against which the actions will be tracked. This information should be provided to us on an annual 
basis, generally at the end of each fiscal year. The information may be provided to us in a 
spreadsheet format that includes the NWP issued, closure method, DA number, applicant, 
authority, county, and latitude and longitude. We will reach out to your staff near the end of each 
fiscal year so that the information can be included in our required internal reporting on 
programmatic consultations and General Concurrences. 

Conclusion 

Thank you and your staff for all of their efforts to work with us to develop regional general 
conditions and permit-specific regional conditions that avoid and minimize adverse effects to 
EFH and other NOAA trust resources. These efforts have allowed us to reduce the number of 
NWPs that require individual coordination and consultation between our agencies, improving 
consultation and permitting efficiencies while still protecting aquatic resources. Should you have 
any questions or to discuss this matter further, please contact Karen Greene at (978) 559 9871 
(karen.greene@noaa.gov), Keith Hanson at (410) 267-5650 (keith.hanson@noaa.gov) or Jessie 
Murray at (978) 675-2175 (jessie.murray@noaa.gov). 

Sincerely, 

Louis A. Chiarella 
Assistant Regional Administrator 
for Habitat and Ecosystem Services 
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cc: USACE NAP – R. Deems, M. Yost 
USACE - NAN – R. Pinzon, R. Miranda, C. Minck 
NOAA PRD – M. Murray-Brown, E. Carson-Supino, P. Johnsen 
MAFMC – Chris Moore 
NEFMC – Tom Nies 
ASMFC – Lisa Havel 
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January 21 , 2022 

Pete Decola . 
Superintendent 

"-1£b.nTHEAST 
l ~~&ooo COALITION 

Stellwagen Bank National Marine Sanctuary 
175 Edward Foster Road 
Scituate, MA 02066 

Re: Sanctuary Management Plan Revision (Docket number NOAA-NOS-2020-0003) 

Dear Mr. Decola, 

The Northeast Seafood Coalition (NSC) is a non-profit membership organization that represents 
commercial fishing businesses that participate in the federal northeast multispecies 
("groundfish") fishery. On behalf of our members, NSC engages in the policy, legislative and 
scientific arenas. 

Many years ago, the commercial fishing industry collaborated closely with other interest groups 
and elected officials to designate the area that now encompasses the Stellwagen Bank National 
Marine Sanctuary (SBNMS). The Sanctuary serves as the backbone for many small commercial 
fishing businesses that harvest fish located seasonally within the Sanctuary boundaries. 

The economic importance of the sanctuary area to small family-owned fishing businesses, and 
coastal communities that surround its borders is well documented. These members of the blue 
economy rely upon the continuation of a thoughtful and effective Sanctuary Management Plan. 

NSC is generally supportive of the Draft Management Plan as set forth. However, we are aware 
that some interest groups are using this comment period as an opportunity to influence this 
SBNMS management plan process to inappropriately get into the business of fish species 
management. For the record, NSC strenuously opposes this notion and we hope the SBNMS 
appreciates and ultimately agrees with our reasoning as described briefly here. 

Fishery management under the requirements of the Magnuson Steven's Act (MSA) is a highly 
complex and data intensive exercise. It requires a significant and continuous scientific and 
management resource infrastructure. In full recognition of this reality, the SBNMS designation 
defers the management of fisheries that are coincident within the sanctuary boundaries, to the 
MSA I Fishery Management Council process. As a result, there have been immeasurable 
advances in the management and monitoring of fisheries that occur within the sanctuary since 
designation in 1995. Advances that are the direct result of an immense NOAA federal fishery 
management infrastructure designed to manage each individual fish stock comprehensively and 
throughout the full range of each stock. 

Therefore, NSC supports the continuation of reliance upon the New England Fisheries 
Management Council (Council) and NOAA Fisheries for fisheries management, habitat and 

Northeast Seafood Coalition 
1 Blackburn Center, 2 nd floor 

Gloucester, MA 01930 
Tel: (978) 283-9992 

www.northeastseafoodcoalition.org 



marine mammal protection. The Council works diligently to protect and manage all resources 
under their purview based upon the best available science and a transparent public process. We 
would hope the Sanctuary would not allow this updated Sanctuary Management Plan to be an 
opportunity by some to push for regulatory changes that run counter to the spirit, collaboration 
and wisdom embodied in its current designation document. 

On behalf ofNSC and our community fisheries partners, we want to convey our sincere value 
and appreciation of the SBNMS and for this opportunity to offer comments. 

Sincerely, 

fe-fu&tde.--
Jackie Odell 
Executive Director 

~ 
Vito Giacalone 
Member of the NSC Board of Directors 
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New England Fishery Management Council 
50 WATER STREET  |  NEWBURYPORT, MASSACHUSETTS 01950  |  PHONE 978 465 0492  |  FAX 978 465 3116 

Eric Reid, Chair  |  Thomas A. Nies, Executive Director 
 
      January 21, 2022 
 

 

Captain Pete DeCola 
NOAA Stellwagen Bank National Marine Sanctuary 
Attn: Management Plan Revision 
175 Edward Foster Road 
Scituate, MA 02066 
 

Dear Pete: 

We would like to compliment you and your staff on the Stellwagen Bank National Marine 
Sanctuary Draft Management Plan and Environmental Assessment (Plan) that was recently made 
available for public comment. The document is clear, concise, and does an excellent job of using 
the information in the 2020 Condition Report as the basis for strategies designed to maintain or 
improve the condition of Sanctuary resources. We appreciate the opportunity to contribute to the 
development of these strategies as a member of the Sanctuary Advisory Council. Please consider 
our comments as you finalize this document.  

We appreciate the Plan’s recognition of the full range of ecological services that the Sanctuary 
provides. This includes the benefits provided by the commercial and recreational fishing 
industries, activities that have occurred in this area for hundreds of years. Several of the 
strategies on the Plan are of keen interest to all fishermen. For example, Strategy WQ-7 aligns 
with the concerns of fishermen about the effects of contaminants on the waters in and 
surrounding the Sanctuary. Improved understanding of the links between habitat and resources 
that should result from strategies HB-1, HB-2, and HB-3 may provide information that will help 
the Council’s management of resources that are found in the Sanctuary. 

Many Council actions can impact the Sanctuary. For example, for over twenty years regulations 
have been in place that require any new fishery for a forage species such as sand lance to receive 
approval from the Council and the National Marine Fisheries Service (none has been proposed to 
date). The Council’s establishment of a Dedicated Habitat Research Area provides an 
opportunity for long-term habitat research. We understand that the Sanctuary renewed 
monitoring efforts last summer, emulating prior studies, with the objective of assessing the status 
and dynamics of seafloor habitats and communities in the research area. Strategy HB – 1 should 
further encourage that research. Further, recent management actions, including the adoption of 
the sector management system and this year’s implementation of a mid-water trawl exclusion 
area, have reduced mobile gear effort in the Sanctuary. We may gradually see the benefits of 



these actions on habitat – The 2020 condition report noted that fishing effort had declined, and 
habitat quality was rated as fair/steady. While there is continued room for improvement, the 
current condition represents a slight improvement from the 2007 report, where impacts from 
fishing gear were rated as worsening. We are continuing our efforts to rebuild cod stocks, which 
have not made adequate progress. This year we will update the rebuilding plan and consider 
additional measures to promote rebuilding. Over the next few years, we expect to incorporate our 
new understanding of stock structure into cod management. 

Because of our overlapping interest in this area, we look forward to continuing our partnership. 
The new management plan is an important step in achieving our joint goals. Please contact me if 
you have questions. 

 

        Sincerely, 

         
        Thomas A. Nies 
        Executive Director 



The Commonwealth of Massachusetts 
Division of Marine Fisheries 

251 Causeway Street, Suite 400, Boston, MA 02114 
p: (617) 626-1520 | f: (617) 626-1509 

www.mass.gov/marinefisheries 
  

CHARLES D. BAKER KARYN E. POLITO KATHLEEN A. THEOHARIDES RONALD S. AMIDON DANIEL J. MCKIERNAN 
Governor Lt. Governor Secretary Commissioner Director 
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January 21, 2022 
 
Captain Peter DeCola 
Superintendent 
Stellwagen Bank National Marine Sanctuary 
175 Edward Foster Rd. 
Scituate, MA 02066 
ATTN: Management Plan Revision 
 
Dear Superintendent DeCola, 
 
The Massachusetts Division of Marine Fisheries (MA DMF) appreciates the opportunity to comment on 
the Stellwagen Bank National Marine Sanctuary Draft Management Plan and Environmental Assessment 
[November 2021]. MA DMF has participated on the Stellwagen Bank National Marine Sanctuary 
(SBNMS) Advisory Council (SAC) since 2001 and helped to guide the development of the first and second 
management plans. Most recently, MA DMF provided comments on the 2020 Condition Report: Findings 
of Status and Trends for 2007-2018, which assessed the condition and trends of resources and activities 
in SBNMS and supported development of this draft management plan.  
 
The draft management plan consists of 15 action plans describing 76 strategies aiming to accomplish 
four overall goals of 1) ensuring a thriving sanctuary, 2) increasing support for the sanctuary, 3) 
deepening our understanding of SBNMS, and 4) ensuring coordinated support for sanctuary 
infrastructure, staff, and field operations. New environmental concerns included in the revised plan 
include shifting habitat use in response to climate change, offshore wind energy, soundscape, seabird 
research and monitoring, and improved understanding of the sanctuary in regional ecosystem services. 
Revisions to some existing action plans were also made. MA DMF supports the process of updating the 
Management Plan and will continue to provide feedback regarding research priorities and management 
approaches as the plan moves forward. MA DMF offers the following comments for your consideration. 
 
In general, as noted in MA DMF’s response to the 2020 Condition Report, sanctuary engagement with 
fishing communities as partners is an area that can use improvement and would contribute to furthering 
the sanctuary’s goals. A review of the relative successes in achieving prior action plans could help inform 
evaluation of the activities under the new management plan. MA DMF supports the SBNMS’s revised 
mission statement (developed through SAC collaboration, approved Feb 10, 2021): ‘to conserve, protect, 
and enhance the biological diversity, ecological integrity, and cultural legacy of the sanctuary while 
facilitating compatible use,’ and encourages SBNMS to ensure the management plan is consistent with 
this objective. Also, a table of contents would be helpful to orient readers. Comments pertaining to 
specific action plans are listed below: 
  

http://www.mass.gov/marinefisheries


Action Plans for ‘Goal 1 – Ensuring a thriving sanctuary’: 
Marine Mammal Protection (MP) 

• MA DMF supports SBNMS explicitly partnering with the fishing industry for ‘Strategy MP-2: 
Support research into entanglement prevention.’ Entanglement prevention is of high priority to 
MA DMF and consultation with industry has been integral in developing the effective strategies 
that MA DMF has implemented. Also, care should be taken to ensure that efforts under Activity 
MP 2.3 (e.g., development, testing, and showcasing of buoyless fishing gear) include 
consideration of Activity MP 2.5 (e.g., development of equipment/techniques that reduce 
derelict gear), in that successful gear adaptation should both reduce entanglement risk as well 
as lessen the likelihood that those gears become derelict. 

• Activity MP 2.5 should include MA DMF and NMFS as regulatory authorities, as well as the 
Center for Coastal Studies (CCS) who actively works on derelict gear removal in this region. MA 
DMF has data to inform this activity. 

• Activity MP 2.6 may also benefit from collaborations with regional entities who have been 
involved in gear removal operations. Derelict gear connected to the surface is present in the 
portions of SBNMS that overlap with the Massachusetts Bay Restricted Area. These pose an 
entanglement threat to right whales during the winter/spring season. Gear that is present in the 
water column (i.e., connected to the surface by a buoy) during the right whale season when the 
area is closed needs to be removed. The sanctuary should partner with NMFS and OLE on 
removal of that gear. 

• Strategy MP-5: Expand boater outreach for whale watching program to reach more private 
boaters – SBNMS should consider partnering with local dive clubs, boating organizations, and 
other recreational boating clubs to further this goal. 

• For Activity MP 5.1 and 5.2, the ‘BOWW program’ should be described in the background of this 
action plan. This program involves public outreach and education, however publicly accessible 
information on the program’s focus and activities is limited. 

• MP Potential Partners – The Atlantic Offshore Lobstermen’s Association should be included. 
 
Seabird Research (SR) 

• This new action plan is engaging and effectively highlights the importance of expanding work on 
a somewhat understudied, yet highly connected, marine resource. This specialty research area is 
well suited to sanctuary’s expertise and capabilities. With diverse seabird use of the sanctuary, it 
seems wise to apply knowledge and techniques learned (through the sanctuary’s shearwater 
research program) to more comprehensive understanding of seabird ecology throughout the 
sanctuary and region. Like large whales, seabirds are highly visible to the attending public, thus 
educational outreach on this activity would be of great benefit to SBNMS. 

 
Vessel Traffic (VT) 

• MA DMF strongly supports the sanctuary’s continued efforts on reducing the potential for ship 
strikes of whales. MA DMF values SBNMS’s work on monitoring factors that contribute to ship 
and whale collisions and its effective outreach activities and partnerships with the shipping 
industry to prevent and minimize impacts of ship/whale interactions. 

 
Maritime Heritage and Cultural Landscapes (MH) 

• Strategy MH-2: Continue implementing and expanding the Shipwreck Avoidance Program to 
facilitate protection of historic resources and reduce damage to shipwrecks resulting from 
contact with fishing gear - MA DMF supports cooperation between SBNMS and NEFMC and 



NOAA Fisheries to disclose shipwreck locations to encourage fishing vessel avoidance. 
Background and outreach on this action plan/strategy appears to focus on bottom-tending 
mobile gear. Expansion of the Shipwreck Avoidance Program to include fixed gear fishing fleets 
could help advance this action plan’s goal and protect maritime heritage resources in the 
sanctuary. 

• Activity MH 8.3 – This activity involving recreational diving could be expanded and integrated 
with water quality monitoring, in that dive mooring systems could include affixed sensors. Dive 
groups could be engaged to perhaps ‘sponsor’ or ‘adopt’ a sensor financially and/or through its 
maintenance. 

• MH Potential Partners – The Massachusetts Board of Underwater Archaeological Resources 
(BUAR) should be included. The BUAR is the sole trustee of the Commonwealth's underwater 
cultural heritage and is charged with encouraging the discovery, reporting, interpretation, and 
protection of these resources. 

 
Compatible Uses (CU) 

• MA DMF supports SBNMS’s inclusion of offshore wind (OSW) as an emerging issue that warrants 
evaluation and recognizes the importance of assessing potential impacts of this activity on 
sanctuary resources and management objectives. Evolution of the floating OSW industry in the 
Gulf of Maine may impact where fisheries are occurring and introduce impacts to marine 
mammals, birds, fish, and invertebrates that could affect sanctuary resources even if sited 
outside of sanctuary boundaries. Other concerns of OSW include impacts to long-standing 
resource surveys that have tracked abundance and biodiversity within and around the 
sanctuary, which will make it difficult to identify and measure changes related to OSW, climate 
change, or other factors.  

• Overall, the CU action plan lacks a definition of “compatibility” and how determination of an 
activity’s compatibility with sanctuary resources is/would be made. MA DMF agrees that this 
concept is not static, however a description of how example metrics/thresholds could inform 
when an activity is deemed no longer ‘compatible’ would provide clarity and assist evaluation of 
this plan and its ability to be carried out. Part of the purpose of the action plan is to develop 
tools to provide rationale for compatibility management decisions, and the plan’s goal is 
explicitly to ‘enhance transparency regarding how current and emerging activities are assessed 
for compatibility…,” however, any such tool or system of measurement is absent. Perhaps a 
traffic light approach characterizing parameters of interest (e.g., physical disturbance, 
chemical/physical pollutant input, biological removals, noise threshold, etc.) over time could be 
utilized as the simplest discernable tool for this type of assessment. Whatever the method, the 
MA DMF encourages the sanctuary to follow through on its goal of transparency and involve 
outside partners and the public in development of protocols/tools/baselines for determining 
compatibility to elucidate the many facets of existing and emerging threats that should be 
considered. 

• CU Potential Partners – MA DMF should be included. The Responsible Offshore Science Alliance 
(ROSA), Responsible Offshore Development Alliance (RODA), Regional Wildlife Science Entity 
(RWSE), and BOEM’s Gulf of Maine Intergovernmental Task Force should be included on 
strategies/activities related to offshore energy development. 

 
Climate Change (CC) 

• SBNMS monitors the condition of the sanctuary and uses condition change as an indicator of 
health of the sanctuary and management effectiveness. This is a constructive approach but how 



climate change will be incorporated into this monitoring regime and influence management 
decisions should be considered. As species shift in response to climate change, their increased 
or decreased abundance in the sanctuary may not be a reflection of sanctuary management. 
Management success metrics may instead need to be more focused on documenting change, 
adapting to change (e.g., identifying different focal or indicator species, adjusting to changing 
temporal and spatial use patterns), and understanding resilience. Language around this action 
plan seems to indicate simple linear responses of currently monitored resources (e.g., sand 
lance down and Calanus up). However, determining how climate change is affecting NOAA trust 
resources warrants furthering our understanding of resilience, availability, influence of shifting 
stocks, and food web dynamics with the Gulf of Maine’s changing environment. An important 
example of such deeper understanding of complex interactions includes Dr. Wiley’s research on 
changes in water chemistry and its relation to sand lance populations and higher trophic levels. 
We certainly look forward to seeing the results of this work and future projects that support 
approaches to understanding mechanisms behind changes observed in our valued marine 
resources. 

• Strategy CC-1: Establishing the sanctuary as a sentinel site for understanding the impacts of 
climate change on the sanctuary ecosystem - To successfully establish the sanctuary as a 
sentinel site, an inclusive and comprehensive dataset on species that contribute to the 
sanctuary’s ecosystem will need to be compiled and managed. The bulk of the activities under 
this plan seem to focus on species that SBNMS has led or taken part in studying (i.e., mega and 
macrofauna) rather than the ecosystem as a whole. While SBNMS has no doubt compiled a vast 
depth of work that would contribute toward the goal, species in lower trophic levels that 
influence/drive changes in the higher tropic levels would also need to be considered, such as 
benthic species and marine invertebrates. This strategy would benefit from clarification as to 
whether SBNMS intends to establish the sanctuary as a sentinel site particularly for those 
species it has contributed to studying over the long-term or if collaboration with other entities 
on relevant datasets is the focus (or perhaps a combination). 
MA DMF recommends changing the language of this strategy (Strategy CC-1) to the following: 
‘Maintaining the sanctuary as a sentinel site as part of the NERACOOS/ GOMRI Integrated 
Sentinel Monitoring Network (ISMN) for understanding the impacts of climate change on 
birds/whales/fish in the sanctuary system (and beyond).’ There are at least two buoys within the 
SBNMS that are already generating data for the ISMN, however this relationship is not spelled 
out very clearly in the CC action plan, despite listing NERACOOS as a partner. 

• Activity CC 2.1 - Consider work being done through the Northeast Region Coordinating Council 
(NRCC)’s East Coast Climate Change Scenario Planning Initiative to avoid redundancy of effort 
and potential participant fatigue for workshops (limited number of experts in this field). 

• Strategy CC-3: Share data and communicate results of monitoring studies and how they inform 
our understanding of climate change - The sanctuary should assess potential partnerships with 
other groups who are interested in creating large-scale publicly accessible databases for housing 
oceanographic data.  

• Related strategies from other action plans could include RM 2.3 & RM 2.8 (data portals, 
NERACOOS). 

• CC Potential Partners – Partnering agencies involved in the NRCC’s East Coast Climate Change 
Scenario Planning Initiative (core team includes MAFMC, ASMFC, NEFMC, SAFMC, and NMFS: 
GARFO, NEFSC, and HQ) could be considered, as this initiative directly relates to the action 
plan’s goal and is actively exploring jurisdictional and governance issues related to climate 
change and shifting fish stocks. 

 



 
Action Plans for ‘Goal 2 – Increase support for SBNMS’: 
Education and Outreach (EO) 

• Generally, with outreach and education, MA DMF recommends that SBNMS continue to 
broaden its information distribution on best practices for recreational fishing (gear and 
handling) to support this action plan’s goal of responsible use and stewardship of sanctuary’s 
resources. As part of these activities, MA DMF encourages SBNMS to share DMF products such 
as the Haddock Recreational Fishing Guide (https://www.mass.gov/doc/haddock-recreational-
fishing-guide/download) which helps recreational anglers avoid catching cod while recreational 
fishing in the sanctuary and Gulf of Maine and also identifies ways to reduce post-release 
mortality of discarded fish. 

 
Interagency/Intergovernmental Coordination (IC) 

• Greater coordination among marine resource agencies to promote improved management is a 
goal that MA DMF values and actively engages on. 

• Under ‘Related strategies from other plans’ - MH-3 does not seem to relate to this action plan. 
MH-3 is inaccurately described here as ‘document ecology of shipwrecks’ but this strategy does 
not exist under the Maritime Heritage action plan; a similar strategy exists under HB-3 however, 
neither MH-3 nor HB-3 would improve interagency coordination. 

 
Sanctuary Advisory Council (SAC) 

• MA DMF supports its engagement on the SBNMS SAC and acknowledges the SAC’s diverse 
representation, member expertise, and effective SBNMS staff support. 

 
 

Action Plans for ‘Goal 3 – Deepen our understanding of sanctuary resources’:  
Research and Monitoring (RM) 

• MA DMF supports the collaborations and activities identified under this action plan.  
 
Soundscape (SS) 

• Both cod and haddock are “noisy” spawners and anthropogenic sounds could have adverse 
effects. MA DMF recommends that SBNMS continue to sponsor research looking at cod and 
haddock spawning behavior in the sanctuary and to address sound pollution. This directly 
relates to Activity RM 3.7, ‘increase understanding of spawning groundfish in and around the 
sanctuary,’ and thus could be noted in the Soundscape’s related strategies section. 

 
Water Quality Monitoring (WQ) 

• Activity WQ 2 – SBNMS could explore deployment of continuous data loggers, using pop-up 
technology, to establish higher resolution datasets of bottom water conditions (temp, DO, 
possibly pH) (also, see comment on MH 8.3 re: dive moorings & group participation/ 
sponsorship). 

• Related Strategies section is missing linkages (for example, WQ 5.1 and MP 2.5 & 2.6 re: derelict 
gear, are not cross-referenced). 

• WQ Potential Partners - should likely include Center for Coastal Studies, as CCS is noted in 
Activity WQ 5.1. 

 
Habitat (HB) 

https://www.mass.gov/doc/haddock-recreational-fishing-guide/download
https://www.mass.gov/doc/haddock-recreational-fishing-guide/download


• Strategy HB-1: Develop DHRA research plan in coordination with NEFMC and GARFO – There are 
no associated activities to carry out this strategy. DMF suggests clarifying whether this is a new 
or ongoing effort and identifying its supporting activities. 

• Activities HB 2.1 and HB 2.3 – MA DMF supports continued characterization and assessment of 
biological resources including the fish and invertebrate productivity supported by SBNMS 
habitats. However, no details on how this comprehensive assessment would be carried out are 
provided. We suggest interagency collaboration with partners that have long running experience 
in assessing marine habitats and species that utilize them, including the MA DMF, MA Coastal 
Zone Management (CZM), NMFS, ASMFC, and NEFMC, among other natural resource and 
fisheries agencies. 

• Activity HB 3.2 is a repeat of MH 3.4; it makes more sense under Habitat and should be referred 
to as a related strategy under Maritime Heritage. 

• HB Potential Partners - could include the MA DMF and CZM. MA CZM led development of the 
recently released ‘2021 Massachusetts Ocean Management Plan’ which includes a habitat focus 
that could inform this action plan. MA DMF’s Habitat and Resource Assessment Programs also 
have detailed knowledge and datasets that could contribute to the plan’s understanding of 
biological and physical resources within the sanctuary and region. Additionally, MA DMF’s 
Fisheries Statistics Program manages data submitted by commercial fishermen and dealers 
about landings, effort, and economic information about Massachusetts fisheries, supporting 
sanctuary program efforts to assess community composition (HB 2.3) and characterize 
productivity (HB 2.1). 

 
Ecosystem Services (ES) 

• In general, this action plan groups the many aspects of ecosystem services together in a vague 
and diluted manner despite the quantifiability of some ecosystem services. Background for this 
action plan and goal (to understand and thus promote the sanctuary’s value to the nation) 
should include specification of these known services, understanding that more are likely to be 
identified with additional work. The Condition Report contains a detailed review and some of 
those aspects could be included here. With this action plan, sanctuary management should 
embrace the human accessibility of this park in a more holistic manner and appreciate the 
benefits of human activities while continuing to put the adverse effects in context. 

• The terms “fishing” and “fisheries” are markedly absent in the ecosystem services section 
(although ‘food supply’ is parenthetically mentioned and Figure 3.16 shows and describes 
fishing in SBNMS). The 2020 SBNMS Condition Report noted that “commercial fishing also 
provides food, an essential ecosystem service, which supports much needed employment and 
income in coastal communities.” In light of this action plan’s goal to “better understand and 
quantify the economic and intrinsic values of SBNMS to natural and human systems” and the 
management plan’s goal to “deepen understanding of sanctuary resources,” fishing should be 
acknowledged. The economic and intrinsic value of seafood, cultural and historical importance 
of commercial and recreational fishing, and the ability of fishing to provide a sense of place to 
the sanctuary community cannot be understated, yet all seem to be missing from this section 
and throughout the draft plan.  

• Particular ecosystem services could be identified more explicitly or categorically (for example: 
money-generating removals from system (commercial & for-hire fishing), money-generating 
observations of system (tourism), historical aspects of system (wrecks, archeological sites), 
cultural aspects (sense of place, preserving the wild), educational aspects, etc.) to clarify 
interpretation and use of this type of information (especially in conjunction with identifying or 



defining compatibility). There should be some mention of identifying (or learning more about) 
the species targeted by commercial fishers, timing and effort levels of fishing, and how 
important the sanctuary area is to specific fleets (in other words, quantify the ‘food services’ 
aspect mentioned in the background). How will shifting species distributions result in changes to 
the level of effort and potentially the relative importance of the sanctuary to certain fleets (how 
can you tell when there is too much fishing to be compatible with other sanctuary goals and 
how does this trade off with the dependency of a fleet on being able to fish there)? This is 
presumably a component of specific activities (e.g., ES 1.1) but could be more explicit. 

• The status of living marine resources, in particular commercial and recreational capture 
fisheries, are critical to a comprehensive view of ecosystem health. While managed by regional 
fisheries partners, the management plan should identify how the SBNMS will interpret increases 
and decreases in these resources or fishing activities. Current or increased levels of fishing are 
presumably indicators of a healthy ecosystem and could be indicators of successful 
management.  

 
 
Action Plans for ‘Goal 4 – Ensure coordinate support for sanctuary infrastructure, staff, and field 
operations’:  
Administration and Infrastructure Capacity (AD) 

• AD Potential Partners - NOAA’s Office of Response and Restoration (Disaster Preparedness 
Program) could be mentioned to support Strategy AD-9, as other NOAA branches are noted. 

 
Environmental Assessment 

• P 84 - uncrewed aerial systems (UAS) needs clarification/specification. Are these manually 
controlled drones, or uncontrolled instruments like weather balloons (that will fall back to earth 
somewhere out of researchers’ control)? 

• P 83 & 85 – additional details on the types of buoys/vertical lines used, given the ongoing 
concerns related to whale (and turtle) entanglements. Exploration of pop-up technology for this 
type of equipment deployment might also be warranted. 

• P 95 – given both the commercial importance of crustaceans and the role that some species of 
crustaceans play in the food web (copepods for example), crustaceans should be mentioned in 
the Invertebrates paragraph.  

• P 117 – removing marine debris could have an impact (likely beneficial) on living resources 
(reduced ingestion of materials, reduced ghost fishing, reduced entanglement risk, etc.), thus it 
is unclear why this activity was designated as ‘No Effect’. It could also have an impact (beneficial 
likely) on ‘Marine Uses & Socioeconomics’ by reducing the likelihood of fishing vessels 
encountering derelict gear in their operations and perhaps would provide a safety benefit for 
sanctuary divers (reduced entanglement risk around derelict fishing gear). 

 
Other/overarching management plan comments 

• Historical and present-day importance of the sanctuary to fishermen is deemphasized 
throughout this management plan. SBNMS should continue working with fishing communities 
that are economically dependent on valuable, historic Stellwagen fishing grounds. MA DMF 
urges improvements in communicating existing SBNMS research and outreach involving fishery 
resources and emphasize the importance of collaboration and coordination with the fishing 
industry and fisheries agencies in evaluating and conserving sanctuary resources. Such efforts 



bolster a united goal of recognition of and appreciation for the natural resources and human 
systems that the SBNMS sustains.  

• Attention should be paid to reviewing the ‘related strategies from other action plans’ section for 
all action plans. There appears to several missing or inaccurate connections, definitions, and 
cross-references. The related strategies sections are valuable in demonstrating the 
comprehensive nature of many of the plan’s strategies and provides an easy reference to locate 
activities that seem to be missing from certain action plans. We appreciate this approach over 
redundancy and encourage SBNMS to conduct a more thorough review to improve this section’s 
utility. 

 
The MA DMF commends the Stellwagen Bank National Marine Sanctuary on its efforts to develop an 
ambitious and comprehensive management plan to address ever-changing sanctuary challenges and 
opportunities. If you have any questions, please contact Kelly Whitmore in our Gloucester office at (978) 
282-0308. 
 
Sincerely, 

 
Daniel J. McKiernan 
Director 
 
Cc: Commissioner Amidon, MA DFG 

Massachusetts Marine Fisheries Advisory Commission 
Director Lisa Berry Engler, MA CZM 
Executive Director Tom Nies, NEFMC 
Regional Administrator Michael Pentony, GARFO  
Director John Hare, NEFSC 

 
  



                                                                   

 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration  
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930 
 

          November 19, 2021 
 
 
Natalie Jennings 
Research Biologist 
Coonamessett Farm Foundation, Inc. 
277 Hatchville Road 
East Falmouth, MA 02536 
          
 
Dear Ms. Jennings: 
 
We received your request, on behalf of the Coonamessett Farm Foundation (CFF), for an 
Exempted Fishing Permit (EFP) for a second iteration of the Great South Channel Habitat 
Management Area (HMA) Surf Clam Dredge Survey.  

While similar in research methodology to EFP Project 19066, the new request involves sampling 
in a new portion of the Rose and Crown area and in the Fishing Rip Dredge Exemption Area.  
The proposed research sub-area of the Rose and Crown is approximately 100 km2 and entirely 
outside of the 23-km2 area that was approved for EFP #19066.  As you know, the research area 
for 19066 was approved under a determination that the potential habitat impacts would be 
limited in scope and duration due to the research being conducted in a small area by four 
commercial vessels.  The new request involves a more than four-fold increase in area and an 
increase to 10 vessels.  In your October 13, 2021, letter to us, you stated that both CFF and 
participating industry members consider this request to be a new, separate EFP.   

We determined that, with regard to the proposed sampling in Rose and Crown, the proposal is 
substantially similar in approach and methodology, and would represent a considerable 
expansion of the area subject to hydraulic dredging that we authorized under the 19066 EFP.  We 
cannot make a proper evaluation of the utility of the dredge-mounted camera to characterize 
habitat, fishery interactions, and potential habitat impacts without the completion and evaluation 
of the Phase I report from the 19066 EFP.  Therefore, as we noted in our May 12, 2021, and 
August 4, 2021, letters to CFF, we will not consider any expansion in the Rose and Crown or 
other closed areas until CFF submits a complete Phase I report and we are able to review and 
solicit input from the Council and its Habitat Plan Development Team.  Additionally, and as you 
are probably aware, any expansion in the Rose and Crown area would require a new National 
Environmental Policy Act analysis that would likely not be covered under the Categorical 
Exclusion that supported the 19066 EFP.   

Your request also proposes conducting habitat research in the Fishing Rip Dredge Exemption 
Area.  Because this area is currently open to surfclam vessels, we would consider an EFP 
application in order to allow for the temporary possession of fish and exemptions from the 
possession limit and minimum size requirements in 50 CFR 648 subsections B and D through 0 
and for select samples to be returned to land for additional sampling, following your research 
plan.  CFF does not need any other exemptions to conduct the dredge-mounted camera surveys, 

http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&ved=&url=http://www.tekspf.com/2018/06/13/&psig=AOvVaw3g8rF16ziEL2y9x6pI4Rwg&ust=1567002478006466
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or the other optical survey methods listed in your proposal, within the Fishing Rip Dredge 
Exemption Area. 

If you would like to pursue an EFP in the Fishing Rip Dredge Exemption Area as described 
above, please submit a revised proposal.  Additionally, we look forward to receiving the Phase I 
report and analysis from project 19066.  If you have any additional questions, please contact 
Laura Hansen at  978-281-9225.  We wish you continued success with your research. 

Sincerely,  
 
 
 
 
Michael Pentony 
Regional Administrator 
   

 
 
 
 



Memo To: Eric Reed 

Memo From: Monte Rome 

Re : Emergency Action Request 

lntershell lnternational Corp 

9 Blackburn Drive 

Gloucester, MA 01930 

01/13/2022 
NEW ENGLP-,ND FISHERY 
MANAGEMENT COUNCIL 

Please review the enclosed request for Emergency Action forwarded to the Secretary of Commerce 

today. 

Thanks for your attention to this very pressing issue. 

Mon~ fl, 



lntershell International Corp. 

9 Blackburn Drive 

Gloucester, MA 01930 

01/13/2022 

Gina M. Raimondo - Secretary of Commerce 

1401 Constitution Avenue NW 

Washington, D.C. 20230 

RE: Nantucket Shoals Essential Fish Habitat Surf Clam Closure 

Emergency Action Requested Per Magnuson 305 (C) 

Dear Ms. Raimondo, 

My name is Monte Rome and I write you as a N. E. Surf Clam Harvesting Fleet Owner, a Surf Clam Processor 

and on behalf of the other participants in the American Surf Clam Industry of New England who are all integral 

parts of the American Surf Clam Industry. 

With this letter, I am writing to express to you the dire situation in the Community of Surf Clam Harvesters and 

Processors who harvest and process the American Surf Clam in the New England area with surf clams from the 

Nantucket Shoals fishing grounds. Together this Industry has supported hundreds of jobs, many of which have 

disappeared and more that will continue to disappear because of the lack of raw materials due to the closure of 

the Nantucket Shoals harvest area for this specie. 

The clams from this area have been an important and regenerative (sustainable) food supply for our Country 

for the past 40 plus years and add greatly to the food security we must maintain with our growing population. It is 

also the only commercially productive grounds that exist for this area of the Country but represents a negligible 

part of the ocean covered by the Omnibus Habitat Amendment and OHA2 work. These clams are part of the 

Essential Fish Habitat (EFH) and occupy this area as Essential Surf Clam Habitat which has been coded by many 

studies and publications over decades of concern for the impacts of surf clam dredging and habitat effect from the 

process of harvesting surf clams. As stated, EFH (Essential Fish Habitat) relates to all species and this area is the 

EFH which supports the spawning, reproduction, and growth to maturity of the American Surf Clam. 

The NEFMC and GARFO closed almost all this productive EFH Surf Clam Habitat under OHA2 without an 

applicable science basis in April of 2019. To date and for many reasons, there has been no scientific evidence of 

sensitive fish habitat to protect - only speculation upon which the closure is based. The enclosed Habitat PDT 

Meeting agenda of March 7, 2019 will reveal this lack of information which predicated the closure. While the 

'RULE' purporting to allow our businesses to continue with equitable openings of the area, instead the RULE has 

created an exceptional expense for vessels and a decl ining supply of this raw material which has affected all 



However, one processor with 3 vessels who was extended an Exempted Fisheries Permit (EFP) for research of 

less than 1% of the area containing clams, has excelled in food production, maintaining his business, and 

harvesting with great efficiency. This demonstrates the inequity and difference between the designated areas 

which 'others' were permitted to fish and the EFP holder. The EFP holder is catching more than 4 times the 

average rate than those who have been relegated to areas dictated by the Regional Administrator at the NEFMC 

meeting of December 4, 2018. All other vessels, processors, workers, haulers and distributors conducting business 

as the New England Surf Clam Industry are struggling to maintain their businesses while one participant has 

excelled. We 'others' are failing in our businesses and failing the American people because of deleterious rule 

making. 

Many of us in the Surf Clam Community spent lengthy days traveling to and attending the several NEFMC PDT 

{Planning and Development Team) meetings to discuss the issues in 2018 and 2019. However, at the December 

2018 NEFMC meeting and without notice the Regional Administrator dictated that we must accept the non-vetted, 

non-preferred alternative rather than the PDT and Industry vetted and recommended alternative for open areas 

for fishing. 

While our Community has tried every day to make the designated areas provide for our Industry, we are now 

at the expected precipice and need an immediate Emergency Action to Open This Area for the next 5 years while 

we collect and provide accurate data about the habitat to the NEFMC and GARFO so a suitable rule might be 

enacted at a later date. Data collection of this type takes many years, and we need all the time requested to collect 

this data if required. 

We need your immediate support for this requested measure which must be undertaken if the NE Surf Clam 

Industry is to survive. The decline of this Industry is a direct result from the discriminatory and meritless closure of 

the area which has decimated our staffs and made the future of our Industry and jobs questionable. Please give 

this issue your immediate and serious attention. 

The undersigned will appreciate your swift action in approving this request for Emergency Action. Thank you. 

Very tr~)Y yours, -~ 

,9-fttl/ j;J 
I Howard Monte Rome 

Cc: Janet Coit, NOAA Deputy Administrator 

Michael Pentony, Regional Administrator NOAA 

Tom Nies, NEFMC Executive Director 

Alan Renquirrel, Nantucket Sound Seafood 

Sam Martin, Galilean Seafoods 

Dan McKiernan, MA. Division of Marine Fisheries 

Eric Reed, NEFMC Council Chair 

Michelle Bachman, NEFMC Fishery Habitat Analyst 

Robbie Gosselin, Gosselin & Sons Trucking 

David Costa, Costa Trucking 

Congressman Seth Moulton 



 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 
 

 
       January 19, 2022  
 
 
Stephan Ryba, Chief 
Regulatory Branch 
New York District 
U.S. Army Corps of Engineers 
26 Federal Plaza 
New York, NY 10278-0900 
 
Dear Mr. Ryba: 
 
We have reviewed the proposed reissuance and modification of 41 Nationwide Permits (NWPs) 
published in the Federal Register on December 27, 2021. We have also reviewed the final draft 
of the New York District's proposed Regional Conditions. 
 
On January 13, 2021, the U.S. Army Corps of Engineers (USACE) published a final rule in the 
Federal Register (86 FR 2744) announcing the reissuance of 12 existing nationwide permits 
(NWPs) and four new NWPs, as well as the reissuance of NWP general conditions and 
definitions with some modifications. These 16 NWPs went into effect on March 15, 2021, and 
will expire on March 14, 2026: 
 
• NWP 12 – Oil or Natural Gas Pipeline Activities 
• NWP 21 – Surface Coal Mining Activities 
• NWP 29 – Residential Developments 
• NWP 39 – Commercial and Institutional Developments 
• NWP 40 – Agricultural Activities 
• NWP 42 – Recreational Facilities 
• NWP 43 – Stormwater Management Facilities 
• NWP 44 – Mining Activities 
• NWP 48 – Commercial Shellfish Mariculture Activities 
• NWP 50 – Underground Coal Mining Activities 
• NWP 51 – Land-Based Renewable Energy Generation Facilities 
• NWP 52 – Water-Based Renewable Energy Generation Pilot Projects 
• NWP 55 – Seaweed Mariculture Activities 
• NWP 56 – Finfish Mariculture Activities 
• NWP 57 – Electric Utility Line and Telecommunications Activities 
• NWP 58 – Utility Line Activities for Water and Other Substances 
 
We provided you with our essential fish habitat (EFH) general concurrence for 13 of the 16 
NWPs listed above last September. This follows up that letter and the extensive coordination 
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between our staff over the past two years on the development of regional general and permit-
specific conditions for the NWPs and serves as our programmatic EFH consultation and general 
concurrence for the reissuance of 40 existing and one new NWP which go into effect on 
February 25, 2022, and expire on March 14, 2026. 
 
The Magnuson Stevens Fishery Conservation and Management Act (MSA) requires federal 
agencies such as the Corps to consult with us on projects that may adversely affect EFH. This 
process is guided by the requirements of our EFH regulation at 50 CFR 600.905, which 
mandates the preparation of EFH assessments and generally outlines each agency's obligations in 
the consultation process. In addition, the Fish and Wildlife Coordination Act (FWCA) requires 
all federal agencies to consult with us when proposed actions might result in modifications to a 
natural stream or body of water. It also requires that federal agencies consider the effects that 
these projects would have on fish and wildlife and provide for the improvement of these 
resources. Under this authority we seek to protect and conserve a wide variety of aquatic 
resources, but especially those that are not federally managed and do not have designated EFH, 
such as anadromous fish. Because the activities authorized by NWPs may impact EFH and other 
NOAA Fisheries trust resources, consultation with us under these two authorities is required. 
 
Although an EFH assessment was not provided to us for the new and reissued NWPs, we have 
worked closely with your staff over many years, and are able to evaluate the potential effects of 
some of the NWPs on a programmatic basis. As a result, we are able to issue a General 
Concurrence for several of the NWPs listed below. A general concurrence identifies specific 
types of federal actions that may adversely affect EFH, but for which no further consultation is 
required because we have determined, through an analysis of that type of action, that the action 
will likely result in no more than minimal adverse effects both individually and cumulatively.  
For actions to qualify for general concurrence, we must determine that the actions meet all of the 
following criteria pursuant to 50 CFR 600.920(9): 1) The actions must be similar in nature and 
similar in their impact on EFH; 2) The actions must not cause greater than minimal adverse 
effects on EFH when implemented individually, and; 3) The actions must not cause greater than 
minimal cumulative adverse effects on EFH. 
 
For some of the NWPs where the direct, indirect, individual, and cumulative effects cannot be 
evaluated programmatically (i.e., the actions authorized may have a more than minimal adverse 
effect to EFH on an individual or cumulative basis, or insufficient information is available to 
evaluate effects), individual coordination with us through the pre-construction notification (PCN) 
process is necessary to comply with the consultation requirements of the MSA and FWCA. In 
addition, PCNs to us are necessary when NWP applicants request waivers of some of the 
regional conditions, such as time of year restrictions on in-water work as noted in the regional 
general conditions and some of the permit-specific regional conditions, as well as for certain 
activities that are proposed with 50 feet of submerged aquatic vegetation.    
 
EFH General Concurrence 
 
The following 2021 NWPs qualify for our general concurrence provided they meet the 
provisions of the General Conditions of the NWPs and the New York District's Regional 
Conditions applicable to all NWPs (unless otherwise stated) or specific NWPs: 
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1. Aids to Navigation 
2. Structures in Artificial Canals 
3. Maintenance 
4. Fish and Wildlife Harvesting, Enhancement, and Attraction Devices 
5. Scientific Measurement Devices 
6. Survey Activities 
7. Outfall Structures and Associated Intake Structures 
8. Oil and Gas Structures on the Outer Continental Shelf 
9. Structures in Fleeting and Anchorage Areas 
10. Mooring Buoys 
11. Temporary Recreational Structures 
13. Bank Stabilization 
14. Linear Transportation Projects 
15. U.S. Coast Guard Approved Bridges 
16. Return Water from Uplands Contained Disposal Areas 
17. Hydropower Projects 
18. Minor Discharges 
19. Minor Dredging 
20. Response Operations for Oil or Hazardous Substances 
22. Removal of Vessels 
23. Approved Categorical Exclusions 
24. Indian Tribe or State Administered 404 Programs 
25. Structural Discharges 

    28. Modifications of Existing Marinas 
30. Moist Soil Management for Wildlife 
31. Maintenance of Existing Flood Control Facilities 
32. Completed Enforcement Actions 
33. Temporary Construction, Access and Dewatering 
34. Cranberry Production Activities 
35. Maintenance Dredging of Existing Basins 
36. Boat Ramps 
37. Emergency Watershed Protection and Rehabilitation 
41. Reshaping Existing Drainage Ditches 
45. Repair of Uplands Damaged by Discrete Events 
46. Discharge in Ditches 
49. Coal Remining Activities 
59. Water Reclamation and Reuse Facilities 
 

Applicability 
 
This general concurrence applies only to the NWPs listed above. For the remaining NWPs, we 
request the submission of a PCN for activities that are proposed for each of the following:  

 
• NWP 27 - Aquatic Habitat Restoration, Establishment and Enhancement Activities 
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• NWP 38 - Cleanup of Hazardous Waste Sites  
o in tidal waters and in non-tidal areas adjacent to tidal waters and waterways 

supporting anadromous fish migration and spawning    
• NWP 53 - Removal of Low Head Dams 
• NWP 54 - Living Shorelines  
 
In addition, this General Concurrence only applies to activities within the State of New York. 
Although portions of New Jersey are under the jurisdiction of the New York District, the 
Philadelphia District has the lead in developing regional conditions for all of New Jersey, 
including those areas under the New York District’s jurisdiction. A separate General 
Concurrence will be issued to the Philadelphia District for NWPs within New Jersey.  

 
Essential Fish Habitat Mapping 
 
EFH mapping is now available on our EFH Mapper. Additional information on EFH and FWCA 
consultations, EFH Frequently Asked Questions, a revised EFH assessment worksheet and links 
to the federal fisheries management councils can be found on the Habitat and Ecosystem 
Services Division website and our EFH consultation website.   
 
Pre-Construction Notifications and Comment Period 
 
Because consultations under the MSA and FWCA are between NOAA Fisheries and the lead 
federal agency, PCNs, including those that request waivers to the in-water work time of year 
restrictions included in the regional conditions should be transmitted to us by the USACE, not 
the project proponent or applicant. For NWPs that always require a PCN to us, the PCN should 
be accompanied by an EFH assessment. The EFH assessment worksheet available on our EFH 
consultation website can be used or the assessment can be in another format as long as it 
included the following required elements: 
 

• A description of the proposed action. 
• An analysis of the potential adverse effects of the action on EFH, and the managed 

species. 
• The federal agency's conclusions regarding the effects of the action on EFH. 
• Proposed mitigation, if applicable. 

 
Additional information, such as an analysis of alternatives, the results of on-site inspections, 
literature reviews and the views of recognized experts may also be necessary depending upon the 
scale and nature of the adverse effects to EFH. 
 
A minimum 30-day comment period is required for us to review required PCNs under the MSA 
for EFH consultation procedures [50 CFR 600.920(h)(a)]. Because our EFH review extends into 
non-tidal rivers and streams supporting migratory fish passage (important prey for federal 
predatory species), a 30-day review and comment period should be anticipated for all projects in 
tidal and non-tidal rivers and streams. However, a 15-day comment period (with the option to 
extend to 30-days) is typically sufficient if we determine no additional information is necessary 
to complete our EFH review. Please also note that a distinct and further EFH consultation must 

https://www.fisheries.noaa.gov/resource/map/essential-fish-habitat-mapper
https://www.fisheries.noaa.gov/new-england-mid-atlantic/habitat-conservation/habitat-conservation-and-stewardship-greater-atlantic
https://www.fisheries.noaa.gov/new-england-mid-atlantic/habitat-conservation/habitat-conservation-and-stewardship-greater-atlantic
https://www.fisheries.noaa.gov/new-england-mid-atlantic/habitat-conservation/essential-fish-habitat-consultations-greater-atlantic-region
https://www.fisheries.noaa.gov/new-england-mid-atlantic/habitat-conservation/essential-fish-habitat-assessment-consultations
https://www.fisheries.noaa.gov/new-england-mid-atlantic/habitat-conservation/essential-fish-habitat-consultations-greater-atlantic-region
https://www.fisheries.noaa.gov/new-england-mid-atlantic/habitat-conservation/essential-fish-habitat-consultations-greater-atlantic-region


 

5 
 

be reinitiated pursuant to 50 CRF 600.920 (j) if new information becomes available, or if the 
project is revised in such a manner that affects the basis for our determination.   
 
As noted in our previous letter on the initial 16 NWPs that were issued in 2021, we do not need 
to review or be notified of activities within the Buffalo District or the following counties within 
the New York District, which are not resource areas under our agency review protocol:  Franklin, 
Clinton, Essex, Hamilton, Warren, Fulton, Montgomery, Schenectady, Schoharie, and Otsego.  
 
Project Tracking 
 
Our EFH regulations require that actions qualifying for general concurrence must be tracked to 
ensure that their cumulative effects are no more than minimal. Tracking should include numbers    
of actions and the amount and type of habitat adversely affected, and should specify the baseline 
against which the actions will be tracked. This information should be provided to us on an annual 
basis, generally at the end of each fiscal year. The information may be provided to us in a 
spreadsheet format that includes the NWP issued, closure method, DA number, applicant, 
authority, county, and latitude and longitude. We will reach out to your staff near the end of each 
fiscal year so that the information can be included in our required internal reporting on 
programmatic consultations and General Concurrences.   

 
Conclusion 
 
Thank you and your staff for all of their efforts to work with us to develop regional general 
conditions and permit-specific regional conditions that avoid and minimize adverse effects to 
EFH and other NOAA trust resources. These efforts have allowed us to reduce the number of 
NWPs that require individual coordination and consultation between our agencies, improving 
consultation and permitting efficiencies while still protecting aquatic resources. Should you have 
any questions or to discuss this matter further, please contact Karen Greene at (978) 559 9871 
(karen.greene@noaa.gov) or Jessie Murray at (978) 675-2175 (jessie.murray@noaa.gov).  
 
 
       Sincerely,  

        
    
                             Louis A. Chiarella 
       Assistant Regional Administrator 
       for Habitat and Ecosystem Services  
  
     
cc:  USACE NAN – R. Pinzon, R. Miranda, C. Minck 
 USACE Buffalo – B. Brown 
 NOAA PRD – M. Murray-Brown, E. Carson-Supino  

MAFMC – Chris Moore 
NEFMC –  Tom Nies 
ASMFC –   Lisa Havel 

mailto:karen.greene@noaa.gov
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