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Tom Nies         Sept 8, 2021 
Executive Director  
New England Fishery Management Council  
50 Water St., Mill 2  
Newburyport, MA 01950 
 
Eric Reid 
Acting Chairman 
New England Fishery Management Council 
50 Water St., Mill 2 
Newburyport, MA 01950 
 
Re:  Rebuilding Plan for Atlantic herring 
 
Dear New England Council Members,  
 
Please accept these comments on Framework 9 to the Atlantic Herring Fishery Management 
Plan. The undersigned organizations and individuals are concerned about overfished Atlantic 
herring and the potential ecological ramifications of its low biomass on predators and the marine 
ecosystem. For years we have participated in council-led actions related to the conservation and 
management of Atlantic herring and other forage species. In order to rebuild Atlantic herring as 
quickly as possible, consistent with the Magnuson-Stevens Act and the National Standard 1 
guidelines, we urge you to adopt Rebuilding Plan Alternative 2 and continue setting fishing 
mortality based on the control rule adopted in Amendment 8.    
 
With significant time and effort by Council members and staff, as well as input from a wide 
range of stakeholders including scientists, commercial and recreational fishermen, and 
conservation organizations, the Council developed and adopted a new control rule that 
meaningfully accounts for Atlantic herring’s role in the ecosystem and scientific uncertainty. 
NOAA published a final rule for Amendment 8 in January 2021.  
 
Amendment 8 sets maximum fishing mortality at 80 percent of FMSY, reserves 20 percent of FMSY 
for predators, and ceases fishing below a cutoff biomass of 0.1 of SSB/SSBMSY. We deeply 
appreciate the comprehensive Management Strategy Evaluation that was conducted in 2016 to 
inform this management action, with input from all stakeholders. The results demonstrated that 
this biomass-based control rule would provide long term stability in the fishery by decreasing the 
likelihood that herring would be subject to overfishing or become overfished, as compared to 
status quo and several other approaches.1 Amendment 8 explicitly considered the implications of 

 
1 See Framework Adjustment 9 DRAFT September 2021, available at: 
https://s3.amazonaws.com/nefmc.org/3.FW9_Draft_alternatives.pdf, at 4-8.   

https://s3.amazonaws.com/nefmc.org/3.FW9_Draft_alternatives.pdf
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an overfished designation for herring and explained that if the rebuilding requirements could be 
met using the new control rule, it would be adhered to.2  
 
Unfortunately, before NMFS approved Amendment 8, the herring stock collapsed for the second 
time in the last 36 years. Now that a rebuilding plan is required by law, the stock must be rebuilt 
in as short a time period as possible and “not to exceed 10 years,” except where the biology of 
the stock or some other circumstance dictates otherwise, 16 U.S.C. § 1854(e)(4)(A)(i), (ii). None 
of those circumstances apply here, so managers must determine what time period is “as short as 
possible,” considering statutory factors3 when selecting an appropriate rebuilding strategy in 
Amendment 9. Three of those four factors are relevant here.4   
 
When considering the first factor, “taking into account the status and biology of the overfished 
stock,” it is important to note that Atlantic herring has suffered record low recruitment since 
2013 and its Spawning Stock Biomass has declined since 2014. In addition, individual herring 
fitness (fattiness) has been on decline for several years according to NOAA’s most recent State 
of the Ecosystem Report.5 The PDT analysis for Amendment 9 demonstrates that, assuming 
average recruitment under Alternative 2, this stock can rebuild by 2026 with more than a 50 
percent probability of success and only a 14 percent chance of a fishery closure. Even assuming 
the auto-correlated recruitment (SSC recommended), this stock can rebuild by 2030.   
 
In contrast, Alternative 3 (a 7-year constant F rebuild approach, beginning in FY2023) sets 
higher catch limits for this overfished stock in the first few years of the rebuilding plan than the 
control rule adopted in Amendment 8 would set for a healthy stock. This alternative prioritizes 
the short-term economic benefits to participants in the herring fishery over the benefits of 
rebuilding that would be conferred on predators, other commercial and recreational fisheries, and 
the marine ecosystem. Assuming average recruitment under Alternative 3 the stock is predicted 
to rebuild no sooner than 2028 (two years later than it would under Alternative 2), and notably it 
has a 58 percent chance of closing the fishery. As the PDT explained, however, assuming 
average recruitment under this alternative is especially risky because “there is a large risk in 
expecting AVG recruitment because if that is not achieved the stock will likely not rebuild in ten 
years and end up taking SSB to its lowest historical point.”6  In addition, due to the Allee effect,7 

 
2 See Atlantic Herring Fishery Management Plan Amendment 8 FEIS (May 2019) Vol. I, available at: 
https://s3.amazonaws.com/nefmc.org/Herring-A8-FEIS.FINAL_191007_135918.pdf, at 48. 
3 16 U.S.C. § 1854(e)(4): “For a fishery that is overfished, any fishery management plan, amendment, or proposed 
regulations prepared pursuant to paragraph (3) or paragraph (5) for such fishery shall - (A) specify a time period for 
rebuilding the fishery that shall–(i) be as short as possible, taking into account the status and biology of any 
overfished stocks of fish, the needs of fishing communities, recommendations by international organizations in 
which the United States participates, and the interaction of the overfished stock of fish within the marine 
ecosystem.” 
4 The fourth factor relating to recommendations by international organizations in which the U.S. participates does 
not currently apply.  
5 2021 State of the Ecosystem, New England (March 2021) available at: https://apps-
nefsc.fisheries.noaa.gov/rcb/publications/SOE-NEFMC-2021-508-Final.pdf, at 32. 
6 May 27, 2021 Draft Memorandum from Herring Planning Development Team to Herring Committee, available at: 
https://s3.amazonaws.com/nefmc.org/6.PDT-memo-to-CMTE_updated-projectionsMay_Updated.pdf, at 9. 
7 Frank K, Brickman D. 2000. Allee effects and compensatory population dynamics within a stock complex. 

https://s3.amazonaws.com/nefmc.org/Herring-A8-FEIS.FINAL_191007_135918.pdf
https://apps-nefsc.fisheries.noaa.gov/rcb/publications/SOE-NEFMC-2021-508-Final.pdf
https://apps-nefsc.fisheries.noaa.gov/rcb/publications/SOE-NEFMC-2021-508-Final.pdf
https://s3.amazonaws.com/nefmc.org/6.PDT-memo-to-CMTE_updated-projectionsMay_Updated.pdf
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there is an even greater chance that the current low spawning stock biomass, in the face of likely 
worsening recruitment, will result in further depletion and make rebuilding even more difficult. 
 
The second factor, the “needs of fishing communities,” has been considered and weighs in favor 
of Alternative 2. In addition to the directed herring fishery, several other “fishing communities” 
depend upon abundant herring stocks including the groundfish fishery, striped bass and other 
recreational fisheries, the commercial tuna fishery, and the lobster fishery (as bait). Ecotourism 
businesses and communities are also negatively impacted by an overfished herring stock. A fully 
rebuilt herring population, sooner rather than later, confers short- and long-term benefits to all of 
these communities, as demonstrated by the lengthy public record in the development of 
Amendment 8. Moreover, the Council could have directed the PDT to analyze an alternative that 
closed the directed fishery until the stock was rebuilt but chose not to in consideration of herring 
industry concerns. While Alternative 2 initially sets annual catch limits lower than Alternative 3, 
over the course of the rebuilding period the same cumulative catch is realized but with a greater 
chance of rebuilding in as short a time period as possible and a significantly lower chance of 
closing the fishery.8  
 
The third factor, the “interaction of the overfished stock of fish within the marine ecosystem” is 
well understood. Atlantic herring is prey for numerous Council-managed species as well as 
countless wildlife populations of seabirds, sharks, whales and other marine mammals. This factor 
weighs heavily in favor of Alternative 2, which prioritizes the benefits of rebuilding the stocks 
over the short-term economic desires of the herring industry.  
 
In summary, the Magnuson-Stevens Act does not recommend “as long as you want” not to 
exceed ten years, rather it requires managers to rebuild in a time period that is “as short as 
possible” considering certain factors. In the face of significant scientific uncertainty and rapidly 
changing environmental conditions, the law requires you to prioritize rebuilding and the long-
term stability of this fishery when you take final action on Framework 9. When setting priorities, 
we urge you to devote more research to determining where herring are presently located, the 
mixing rates between the offshore and inshore stocks, and forecasted shifts in diet, habitat 
availability and suitability, migration routes and predator consumption, as additional science will 
help inform sound management decisions.  
 
Thank you for considering these comments and please do not hesitate to reach out to us if you 
have any questions.   
 

 
Can. J. Fish. Aquat. Sci. 57: 513–517 (2000); Pera¨la¨ T, Kuparinen A. 2017 Detection of Allee effects in marine 
fishes: analytical biases generated by data availability and model selection. Proc. R. Soc. B 284: 20171284. 
http://dx.doi.org/10.1098/rspb.2017.1284; Saha B. et. al. 2013 On the evidence of an Allee effect in herring 
populations and consequences for population survival: A model-based study. Ecological Modeling 250(2013) 72-80; 
Sau A. et al. 2020. An extended stochastic Allee model with harvesting and the risk of extinction of the 
herring population. Journal of Theoretical Biology 503(2020) 110375. 
8 May 27, 2021 Draft Memorandum from Herring Planning Development Team to Herring Committee, available at: 
https://s3.amazonaws.com/nefmc.org/6.PDT-memo-to-CMTE_updated-projectionsMay_Updated.pdf, at 9. 

http://dx.doi.org/10.1098/rspb.2017.1284
https://s3.amazonaws.com/nefmc.org/6.PDT-memo-to-CMTE_updated-projectionsMay_Updated.pdf


4 
 

Erica Fuller, Senior Attorney  
Conservation Law Foundation 
 
Zack Klyver, Science Director  
Blue Planet Strategies 
Member, NEFMC Herring AP 
 
Pam Lyons Groman, Executive Director  
Wild Oceans 
 
Kasia Deuel, Senior Policy Director  
The Pew Charitable Trusts 
 
Molly Masterton, Director, U.S. Fisheries  
Natural Resources Defense Council  
 
Anna Weinstein, Director Marine Conservation 
National Audubon Society 
 
Regina Asmutis-Silvia, Executive Director 
Whale and Dolphin Conservation  
 
David Mussina, President  
Mystic River Watershed 
Member, NEFMC Herring AP 
 
Patrick Paquette, Gov’t Affairs Officer 
Massachusetts Striped Bass Association 
Member, ASMFC Herring, Menhaden & Striped Bass AP 
Member, NEFMC RAP 
 
Dr. Matthew McKenzie, Professor 
University of Connecticut 
 
 
 
cc:  Jon Hare, NEFSC Science Director 

Carrie Nordeen, Policy Analyst NOAA Fisheries 
Mitch MacDonald, NOAA General Counsel 
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