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October 30, 2018 

New England Fishery Management Council 
50 Water Street, Mill 2 
Newburyport, MA 01950 

Re: Hydraulic Clam Dredge Framework for OHA2 

Dear Dr. Quinn: 

We represent the seventeen hand-shucked surf clam fishing vessels operating within the 
habitat management area ("HMA") on Nantucket Shoals. As the fishery is coming to the end of 
Omnibus Habitat Amendment 2's ("OHA2") one-year exemption period, the New England 
Fishery Management Council ("Council") must choose whether to allow continued surf clam 
fishery access within the HMA. Accordingly, this letter addresses what the Habitat Committee 
should include within a range of alternatives for final Council action in December. We also 
identify new analytical techniques, industry initiatives, and information that will significantly 
improve the Council's ability to design surf clam fishery access within the HMA, both currently 
and over the next several years. A more in-depth letter will be provided following completion of 
the upcoming committee processes in November and before the December Council meeting. 

1. Legal Standards 

A discrete and identifiable group of small businesses depend on access to the surf clam 
resource on Nantucket Shoals. Primarily New England-based, the vessels are small businesses, 
subject to Regulatory Flexibility Act protections, 1 as well as Magnuson-Stevens Conservation 

1 Under the Regulatory Flexibility Act, NMFS should ensure the framework contains, among other things, "a 
description of any significant alternatives ... which accomplish the stated objectives of applicable statutes and which 
minimize any significant economic impact . .. on small entities." 5 U.S.C. § 603(c). 
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and Management Act ("MSA") standards.2 Both laws, and the National Environmental Policy 
Act, require NMFS and the Council to develop and consider a reasonable range of alternatives 
that balance preservation of fishing opportunities for the surf clam fishing vessels dependent on 
Nantucket Shoals with MSA habitat protection requirements. 

The Council's Statement of Work for this framework is consistent with these legal 
requirements: 

The Council intends [ ... ] to identify areas within the HMA that are currently 
fished or contain high energy sand and gravel that could be suitable for a 
hydraulic clam dredging exemption that balances [ ... ] the SC/OQ fishery 
with the requirement to minimize adverse fishing effects on habitat to the extent 
practicable and is consistent with the underlying objectives of OHA2. 
(Emphasis added.) 

Accordingly, the Statement of Work recognizes that not all areas within the HMA that might be 
subject to opening in this framework must be comprised exclusively of sand and gravel, provided 
an appropriate balancing of economic and habitat interests is conducted under the law and 
OHA2's objectives. 

While certain areas under consideration to remain open to clam dredging contain spots 
where the sediments may be coarser than sand and gravel, the best scientific information 
available3 conclusively shows that all the area within the HMA are high energy areas with tidal 
scour. In general, high energy areas are populated by epifauna and infauna that can adapt to, and 
recover from, habitat disturbance. 

2 For instance, MSA National Standard 8 requires that fishery management measures "shall, consistent with the 
conservation requirements of the Act ... provide for the sustained participation of fishing communities ... and .. . to 
the extent practicable, minimize adverse economic impacts on such communities." 16 U.S.C. § 185l(a)(8). The 
MSA requires that any fishery management plan must "minimize to the extent practicable adverse impacts on such 
[ essential fish] habitat ["EFH"] caused by fishing .... " 16 U.S.C. § 1853(a)(7). The federal appeals court for New 
England clarified that "practicability," as included in the MSA, requires "weighing and balancing." Conservation 
Law Foundation v. Evans, 360 F.3d 21, 28 (1st Cir. 2004). NMFS promulgated implementing regulations to 
provide a framework for EFH management. Those Secretarial EFH guidelines state that "FMPs must identify 
actions to encourage the conservation and enhancement ofEFH, including recommended options to avoid, 
minimize, or compensate for the adverse effects ... especially in areas of particular concern." 50 C.F.R. § 
600.815(a)(6). The guidelines further define "adverse" as a combination of effects on habitat that are both "more 
than minimal" and "not temporary." 50 C.F.R. § 600.815(a)(2)(ii). However, determinations about what exactly is 
meant by minimal and temporary, and about what management measures are practicable, are left to the Council's 
discretion. CLF, 360 F.3d at 28. 

3See 16 U.S.C. § 185l(a)(2) (National Standard Two). 
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2. The Nantucket Shoals Inshore Hand-Shucked Surf Clam Fishery 

The surf clam fishery off Nantucket represents a growing, regional business that is 
replacing vessel and shore-side losses in other New England fisheries such as groundfish and 
herring. In total, the overall surf clam and ocean quahog fishery in Massachusetts and Rhode 
Island supports in excess of 700 jobs and generates $300 million in landings. With the surf 
clams' geographic range alteration to the north, east and offshore, as a result of ocean warming 
in the Mid-Atlantic, the Nantucket Shoals area alone currently produces approximately 20-25% 
of the entire East Coast surf clam yield. 

Directly relevant to the issue at hand, seventeen Massachusetts and Rhode Island hand
shuck surf clam vessels rely significantly, if not exclusively, on the Nantucket Shoals surf clam 
resource. Moreover, the Nantucket surf clams they harvest are among the largest along the coast, 
with the highest yield. Because the vessel numbers are limited, and yields are high, the industry 
estimates that approximately 4% of the HMA might be dredged in any one year, based on the 
number of tows in the VMS database multiplied by dredge width. Most dredges on 
hand-shucked vessels are forty-eight inches wide. 

A majority of these Nantucket Shoals surf clams are landed in Massachusetts, with 
substantial amounts of value added processing in New Bedford and Fall River. In addition, a 
number of the Massachusetts vessels landing in New Bedford sell to a shucking plant in Bristol, 
Rhode Island. The Rhode Island facility directly employs more than 150 and generates 
approximately $40 million in annual gross sales. Each dollar ofproduct landed generates an 
additional four to ten dollars to the economy as the clams are processed into products such as 
clam chowder, fried clams, clam cakes and the like. Overall, the shore-side companies in these 
two states support approximately 250 full and part time jobs. The consequence of an area 
closure, with resulting terminations (or least major limitations and disruptions) in supply, will 
result in shore-side job losses and threaten the employing businesses themselves. 

3. Alternatives That Should Move Forward for Council Consideration 

The inshore hand shucked surf clam fishery supports inclusion and consideration of the 
following alternatives: (1) access to the nine most heavily-fished areas within the HMA (Rose & 
Crown, McBlair, Old South, East Door, and Zones A-E) (see Figure 1, below); (2) an alternative 
(or sub-alternative) should be to provide for seasonal access to Old South, East Door, and Zone 
C, due to information tending to show cod spawning in these areas; (3) an alternative (or sub
alternative) that would "square off' the nine areas, an illustration of which is contained in 
Figure 2, to address potential concerns relating to enforcement of relatively smaller areas of 
varying shapes; and ( 4) recognition of an industry-funded research program that will provide 
new, fine-scale habitat related information over the next year. 
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Figure 1. (Demarcated areas identified by NMFS based on historic fishing extract.) 

70 '5 W 10•w 69 '5S'W 61 'SO'W 69•4s·w 69•.io·w 69 'JS'W 69' J O'W 69 ' 25' W 69• 2o•w &.>'lS'W 69'10'W ~ ' SW 691 \V 

4J.30'N-I-----'--- - t- - - - -1- - - - - ~1• •••'I• "V''7?~;,,<;l-:;:q;c;z:;r;;l\-j. 
I I I I 

41"20'N 

4l"l~' N 

41"10' N 

I I I I 

I I 

I I 
__ , ____ _ J. __ _ _ 

I I 

.. J ., 1,-o :. 
I ~ . 

I 
' ' 

I /;L.. : la I 

-- r --r - ------ L- ~- - , 
I 1/ f' '• .. ..-~ ' I 

.J~';._,!f I l J 

:iJit,~~~;: 
. '2 I.. 

~ ! 
l ,, 

' 41 ' :i'N 1:- I 

' 

,-' 

' ' ' " 

..._,· ..... :-· ' : : : : :• :;;:~'::o~~~::;; ran£M!•red 
_J:- -'·~;,,-~ .. ~ - : ~ ~1D'!G_d c:iu1t 

, : Clam dredge 
, "':, 1 : revenue 2010-2011 
I '. I . .J 

_ J ___ ~ .. _ ~ ____ _; __ ~·- ·~: $ per0.25 km2 
: : D 2ii0 • I ,BOO 

: D 1.~00 . ~.200 

1 5.JOO. 11,000 

, ., 
' 
' 

t Tl 

;r( I 

,1 J: 

l"l5'N 

., ,- 1'20'N 

" .. 
1'1S'N 

~-
l ' lO'N 

l 'S 'N 

41'N .... ·i - - - -

' 
~-----~---1--\- · l'N 

·, : t~ 

., 
I 

'•'t' ·: 1·:: . 

,· 
' . 

! ?:1, . 

" 
-· ~., 

NEFMC Habitat PDT, August 2~. 201s 

The areas identified in Figure 1 are based on nearly a decade of VMS data, and the nine 
identified areas include over 90% of the overall catch in the HMA area during that decade. 
Indeed, some of these areas (Rose & Crown, Zone D, Zone A, and Old South) have sustained 
portions of the industry for over 30 years. Over 90% of the effort within the nine areas during 
the past decade occurred in Rose & Crown (47%), Old South (22%), Zone D (17%), and Zone A 
(7% ). East Door is also valuable and heavily fished, though it is a small area. At least one 
alternative should ensure access to all these areas of historic fishing and surf clam abundance. 
(See also the discussion below regarding Habitat PDT concerns regarding rotational access to 
these areas.) 
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Figure 2. (Illustrative "squared off' fishing areas.) 
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The hand-shucked surf clam fishery recognizes that rotational alternatives will most 
likely remain under consideration in this framework adjustment. Rotational principles do not, 
however, directly translate from one fishery to another. Most notably, the scallop rotation 
program with which the Council has experienced success is based on different information and 
considerations. Scallop rotation has demonstrable, proven habitat benefits by significantly 
reducing CPUE, but the Council has implemented that program using close-to-real-time scallop 
resource abundance information, based on federal and cooperative surveys. The Council and its 
committees thus have a strong understanding of scallop abundance within any potential 
rotational area, plus a method (trip limits for a discrete set of limited access vessels, along with 
an overall harvest limit for General Category vessels) to ensure rotational harvests are consistent 
with available scallop biomass, both inside and outside the access areas: Even still, there have 
been years when too many scallop access area trips have been allocated for the resource to 
support (for example, the long-standing Closed Area I carry-over program). 
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For its part, Habitat PDT members have expressed concern about clam vessel rotation 
within the Nantucket Shoals HMA. If the clams available within a rotational area do not end up 
being sufficient to support the fleet, the areas within the HMA that are open to fishing could 
be subject to a disproportionate level of fishing impacts, and thus be counter-productive to 
habitat protection. Habitat protection might be better served by spreading out clam vessel 
access within the discrete areas identified in Fig. 1 more fully than would be done through a 
rotational program, while a more long-term approach is developed based on additional 
information and analyses. 

The PDT also identified potential unintended adverse effects of effort dislocation from 
the HMA to outside areas. In the event the HMA were to be closed (no action), or the 
rotational scheme chosen failed to provide for sufficient harvest levels within the HMA, the 
hand-shucked clam fleet would be forced to move inshore, where yields are lower (12-14 
lbs./bu. inshore versus 15-18 lbs./bu. from the HMA area), with corresponding increases in 
dredge bottom time as a result of declining catch per unit of effort ("CPUE"). If anything, 
OHA2 makes perfectly clear decreases in CPUE cause increased habitat impact. Further, 
juvenile concentrations of groundfish are also found where the vessels are likely to move. 
The MA DMF trawl survey show juvenile groundfish concentrations, as does NOAA trawl 
survey data to the east. These inshore areas also contain juvenile lobsters. 

The industry recognizes the Council and NMFS have expressed concern about better 
understanding benthic recovery from clam dredging within the HMA. Rather than employing a 
rotational scheme with potential unintended consequences, the Council could address this issue 
with targeted research over the next few years. 

More specifically, the hand-shucked surf clam fishery is currently planning cooperative 
research with Dr. Kevin Stokesbury and the University of Massachusetts School of Marine 
Science and Technology ("SMAST"). Dr. Stokesbury's drop-camera survey research, used in 
OHA 2's development, relied on camera images approximately one mile apart. Fishery 
participants are working with Dr. Stokesbury and SMAST to generate a far more intensive 
sampling design that could better define areas of complex habitat, such as boulder and cobble 
patches, within the HMA. Further, Dr. Stokesbury's work may be able to be refined to address 
other questions of note, such as Nantucket Shoals benthic recovery times. 

Finally, any surf clam access program implemented in this framework should last for at 
least three years. While a sunset period is at least somewhat concerning to the industry because 
it does not allow the HMA access issue to be settled durably, the Council can refine fishery 
access to the HMA based on the cooperative research information collected (both currently 
proposed research, as well as refinements to that research,.such as research to address benthic 
recovery rates) in the intervening years. 

Moreover, the surf clam resource is moving both northeast and offshore in light of 
warming ocean waters. It will be important to work with cooperative researchers, the federal 
survey, the Mid-Atlantic Council's surf clam management committee, and other stakeholders to 



Dr. John Quinn 
October 30, 2018 
Page Seven 

KELLEY DRYE & WARREN LLP 

integrate the rapidly expanding knowledge regarding the surf clam fishery in New England, as 
well as the oceanographic and other physical attributes of the Nantucket Shoals HMA. A robust 
rotation program should take all the above-referenced elements into account. 

4. New Fishery Data and Cooperative Research Will Improve HMA Access 

Importantly, the information and on-going dialogue needed to conserve and manage a 
surf clam fishery access program within the HMA have improved significantly since the Council 
approved OHA 2 in June 2016. Regarding fishing effort, as explained above, the industry has 
worked with NMFS to identify the areas within the HMA in which the most significant levels of 
fishing have occurred, as set forth in Figure 1, using techniques NMFS developed this spring and 
summer. Indeed, over 90% of recent fishing activity has occurred within those nine areas. 

Second, the industry has worked with NMFS law enforcement to develop and begin using 
a "5-minute VMS ping," enabling NMFS to track these vessels' movements far more closely; 
further, because clam vessels dredge at low speeds (2-3 knots), it is possible for NMFS to 
distinguish fishing activity from transiting. This innovation allows for closer monitoring of the 
smaller-sized areas within the HMA. Figures 3 & 4, below, provide an example of the 5-minute 
VMS ping. The pink vessel tracks within Zone A correspond to clam vessel fishing activity (that 
is, a surf clam vessel traveling at towing speed) as opposed to the black vessel tracks (transit 
speed). Such refined position information represents an important innovation that will allow 
monitoring of vessel activity within surf clam fishing zones set aside within the HMA. 

The information contained in Figures 3 and 4, moreover, demonstrate that law 
enforcement may monitor fishing vessels within the nine areas shown in Figure 1. In the event 
there are law enforcement concerns regarding the nine areas that would require the boxes to be 
"squared off," for instance, as per Figure 2, the areas between the boxes are not large (for 
instance, the Rose & Crown area itself is only about 4 miles wide), and are often too shoal to be 
transited by fishing vessels, not to mention Coast Guard enforcement vessels. These varying 
depths explain, in part, why fishing activity has historically occurred in the areas that it has
adjacent areas can simply be too shallow to fish. Thus, while these areas might be included in a 
"squared off' box, they are closed as a practical matter to fishing activity. Thus, very little risk 
ofbenthic impacts from fishing activity exists within these historically unfished alleyways 
between fishing areas. 
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(The pink tracks within Zone A represent fishing effort, the tracks for which are greatly refined 
into the 5-minute polling shown next in Figure 4.) 
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Third, as evidenced by the planned cooperative SMAST research, better habitat 
information is being developed collaboratively between the industry, NMFS, and university 
scientists. This portends well for future management efforts. 

Most generally, the HMA contains a highly dynamic benthic regime: 

... Nantucket Shoals is a broad area of shallow sandy shelf that extends south, 
southeast and east of the island of Nantucket. The area has a complex, dunelike 
topography that reflects strong tidal currents. On the crest of the shoals and in the 
troughs between them are small linear sand waves that are largely at right angles 
to the dune crests, although some of the larger sand waves on the crest of the 
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shoals parallel the current. In this area, the shoals consist of reworked glacial 
sediments that have been deposited over a silt bed of unknown thickness .... 4 

While sand waves can serve as cover for juvenile fish hiding from predators, the entire area is 
classified as "high-energy."5 Thus, epifauna and infauna are adapted to disturbance and any visible 
bottom impacts from the surf clam dredge "degrade ... more quickly in shallow water environments 
that are more exposed to strong bottom currents and the effects of wave action (e.g., storms)."6 

At the September 18, 2018, Habitat PDT meeting, Dr. Eric Powell reported on 
cooperative survey work funded by the National Science Foundation Industry/University 
Cooperative Research Center SCeMFiS (Science Center for Marine Fisheries), the report 
regarding which is in peer review.7 Within this high-energy regime, the "East of 'Nantucket' 
Survey" correspondence analysis found that medium and large(.:::: 150mm) surf clams generally 
occupy the shallowest sites, along with "a few common attached epibiota, the hydroids and 
slipper shells, that are found primarily attached to exposed surf clam shell." Significantly, 
however, cobble, rocks, and boulder were at low levels of abundance in the shallow areas where 
concentrations of medium and large surf clams were the highest. Coarser bottom substrates, and 
greater abundance and diversity of epifauna, were found at more intermediate depths. 

Accordingly, the hand-shucked surf clam fishery has demonstrated that it is engaged, and 
investing in, cooperative research that can allow the Council to make more informed decisions 
relating to their access to their fishing grounds within the HMA in December, and will improve 
the Council's ability to create a more durable access regime in a few years' time. 

Thank you very much for your consideration regarding this regionally important fishery 
access issue. As always, please do not hesitate to contact us if you have any questions or need 
more information. 

Sincerely yours, 

David E. Frulla 

4 Provincetown Center for Coastal Studies, Toward an Ocean Vision for the Nantucket Shelf Region, at 7 
(Jan. 2005). 

5 OHA2 Final Environmental Impact Statement (updated Dec. 8, 2016) ("OHA2 FEIS"), at 4-145 (fable 30 
classifies 0% of selected Alternative #4 as "low energy." See also B. Harris and K. Stokesbury, "Surficial 
sediment stability on Georges Bank, in the Great South Channel and on eastern Nantucket Shoals," 
Continental Shelf Research 49 (2012), 65, 71 (Fig. 7; eastern Nantucket Shoals area is a "high force" regime). 

6 Memorandum from Habitat Plan Development Team to Habitat Committee (Apr. 24, 2018), at 2. 

7 E. Powell, R. Mann, K. Kuykendall, M. Long, J. Timbs, "The 'East ofNantucket' Survey," in press. 
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October 29, 2018 

Dr. John Quinn 
NEFMC 
219 Smith Neck Road 
Dartmouth, Ma. 02748 

Dr. Quinn, 

As a follow up to the PDT meeting of October 23, 2018 I wanted to summarize some of the 
points that have been discussed regarding the mussel fishery in the GSC HMA. I want to make 
these points considering two of the goals and objectives of the committee: 

A. Modify fishing methods and create incentives to reduce the impacts on habitat associated with 

fishing. 

B. Create and develop fish habitats where increased availability of fishery resources will benefit 

society. 

Imagine the mussel fishery as a modified scallop fishery. A mussel dredge is 8-feet-wide, half 
the width of a scallop dredge and considerably lighter. A scallop tow can be 20 to 60 minutes 
long sometimes towing two dredges. A mussel tow is one minute or less. A scallop tow is 
conducted at 4-6 knots compared to one knot for mussels. 

Mussels reach sexual maturity in their first year and are market size in their second. As mussels 
are removed from a commercial bed the remaining mussels grow faster and larger and some 
people believe the biomass and filtration capacity of the bed remains stable or increases. 

Mussels recruit mussels. There are large annual settlements of mussels in the HMA that recruit to 
existing mussel beds and on areas of fine grain sand. Additionally, there are small mussel beds 
throughout the HMA that would not be fished commercially because of their size. Likewise, 
there are beds of poor market quality that would not be fished. These beds recruit annual mussel 
settlements. The point being that more mussels will remain in an area than are taken by the 
fishery. Given the low impact of the fishery and the annual settlements there is a very short 
recovery time of the impacted area from fishing activity. 

165 Tidal Drive, North Kingstown, RI 02852 tel: (401)294-8999 - fax: (401)294-0449 

www.americanmussel.com 
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The active mussel fishery in Cape Cod Bay is executed in an area less than one square mile with 
millions of pounds of mussels being taken (see attachments). A very lucrative mussel fishery 
could be executed in a space that is less than I% of the HMA. This fishery would preserve 
traditional fishing jobs, support local fishing economies, provide a wholesome animal protein to 
American consumers at reasonable prices and could very quickly offset the $35,000,000 trade 
deficit for live mussels we have with Canada. 

If appropriate, I would like this letter to be part of the correspondence package for the Habitat 
Committee. 

Sincerely. 4 

;;ds;~ 
Bill Silkes, President 
American Mussel Harvesters 

CC: 
Tom Nies 
Michelle Bachman 
Domenic Santoro 
Adam Silkes 
Greg Silkes 

165 Tidal Drive, North Kingstown, RI 02852 tel: (401)294-8999 - fax: (401 )294-0449 

www.americanmussel.com 



Mussel fishery information 

Habitat PDT meeting 

10/23/2018 

Massachusetts Mussel Dredge Fishery Landings 

Total MA landings 
Source: MATL Reports, NMFS VTRs 

YEAR Live pounds Vessel count 

2013 5,920,892 6 

2014 10,274,760 6 

2015 11,559,448 10 

2016 10,547,611 11 

2017 9,930,356 11 

Total MA landings D. Santoro landings only 
Source: dealer/ACCSP data Source: MATL Reports, NMFS 

warehouse VTRs 

Live pounds Live pounds, SRA 7 

7,051,045 416,470 

10,914,657 4,881,175 

15,337,133 5,937,118 

11,578,741 6,255,316 

12,140,181 7,178,969 

Note that these landings are entirely from state waters except for a single trip during 2017. Most of the landings are 

from Cape Cod Bay with some from Nantucket Shoals during 2016 and 2017. When gear or spatial information are 

required DMF staff use harvester data (VTR or MA TL). (Erich Druskat, MADMF Fisheries Statistics Project) 

D. Santoro fishing grounds CC Bay. Source: D. Santoro 



Bounding box for D. Santoro fishing effort in Cape Cod Bay. Source: coordinates provided by D. Santoro. Area is 

approximately 1.5 km2
• 
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Sherie Goutier 

Subject: FW: mussel fishery exemption ltr 10-29-18 
Attachments: Dr. Quinn ltr 10-29-18 final.pdf; mussels landings CCB and scale charts.pdf 

From: Bill [mailto:bill@americanmussel .com] 
Sent: Tuesday, October 30, 2018 2:03 PM 
To: John Quinn 
Cc: Tom Nies; Michelle Bachman; Domenic Santoro (dsantoro3@icloud.com); Adam; Greg 
Subject: mussel fishery exemption ltr 10-29-18 

Dr. Quinn, 
Attached is a letter that outlines the nature of the mussel fishery compared to the scallop fishery. There are landings 
data for an active mussel fishery in Cape Cod Bay that breaks out Domenic's landings. The scale of the fishery is 
contrasted to the size of the HMA and the areas within it that the clam fishery is being conducted. 

We believe the mussel fishery speaks directly to two of the goals of the habitat committee and the letter addresses how 
a mussel fishery in the HMA would meet the goals of the Omnibus Habitat document. 

Thank you for your consideration of our request for a mussel fishery exemption in the HMA. 

Sincerely, 

Bill 

Bill Silkes 
American Mussel Harvesters Inc. 
Salt Water Farms LLC. 
165 Tidal Drive 
North Kingstown, RI 02852 
401294 8999 
www.americanmussel.com 
bill@americanmussel.com 

http ://www.americanmussel.com/blog/ 
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Michael Pentony, Regional Administrator 

Fo r a th r ivi n g New England 

CLF Massa ch usett s 62 Sum me,- Stre e t 

B0sto11MA02110 

P: 617.350 .0990 

September 20, 2018 

F: 617.350.4030 

www.clf.org 

Mark Murray Brown, Acting Regional Administrator Protected Resources 
Greater Atlantic Region Fisheries Office 
National Marine Fisheries Service 
55 Great Republic Drive 
Gloucester, MA 01930 

John Quinn, Chairman 
Tom Nies, Executive Director 
New England Fishery Management Council 
50 Water Street, Mill 2 
Newburyport, MA 01950 

Re: Clam Dredge Framework Adjustment 

Dear Sirs: 

r---------- ---

[D) 1u: ~ nH ij 
lru SEP 2 0 2018 l11) 

NEW ENGLAND FISHERY 
MANAGEMENT COUNCIL 

On behalf of the Conservation Law Foundation we are writing to provide comments 
on the New England Fishery Management Council's Clam Dredge Framework Adjustment 
(Framework). Consideration of dredging in the Great South Channel Habitat Management 
Area (HMA) demands a careful review of the environmental impacts. Of particular concern 
to CLF are the potential impacts of increased hydraulic dredging in this area on endangered 
North Atlantic right whales. Dredging has been identified as a threat to right whale 
recovery, 1 and is known to affect many pelagic organisms by increasing the sediment load 
and turbidity of the overlying water column. 2 As described below, the best scientific and 
commercial data suggest that dredging could negatively affect the specific planktonic prey 
that right whales depend upon for food, as well as the whales' foraging success in the Great 
South Channel HMA. Thus, we recommend completion of a Section 7 consultation under 
the Endangered Species Act to ensure that exemptions approved in this Framework for 
hydraulic clam dredging, 3 or a trailing action for the blue mussel fishery, are not likely to 

1 NMFS North Atlantic Right Whale (Eubalaena glacialis) 5-Year Review: Summary and 
Evaluation. October 2017. 
2 Newcombe and Jensen, 1996; Wilber and Clarke, 2001. 
3 "The PDT ranked the severity of hydraulic clam dredge impacts well above those 
associated with other types of fishing gear ... Impacts from a single dredge tow were 
estimated to cause, on average across all habitat features, a 50-75% loss in habitat 
functionality, with recovery times for geological features" measured in years (1.5-4.5 years 
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jeopardize the continued existence of right whales or result in the destruction or adverse 
modification of their critical habitat. 4 

In 1994, the National Marine Fisheries Service (NMFS) designated the Great South 
Channel as critical habitat for North Atlantic right whales because of its importance as 
foraging habitat due to concentrated aggregations of copepods. 5 The area remains an 
important foraging ground for right whales as well as a migratory corridor for whales 
heading in and out of Cape Cod Bay as well as up and down the Atlantic seaboard to feed 
and calve. 6 

4,,,,.., l egend 

As the map above demonstrates, approximately half of the new Great South Channel HMA 
(green) is critical habitat for right whales. Under the Omnibus Habitat Amendment 2 
hydraulic clam dredges were granted a one-year exemption ( expires April 9, 2019) to 
continue operating within almost the entirety of the HMA. Since that time, participants in 
the blue mussel fishery have sought a similar exemption.7 

for biological habitat features). Draft Clam Dredge Framework Adjustment Including a 
Draft Environmental Assessment (May 31, 2018), p. 21. 
4 16 U.S.C. § 1536 (a). 
s See 59 Fed. Reg. 28,805 (June 3, 1994). 
6 See September 18, 2018 Presentation entitled "North Atlantic Right Whales: A Summary 
of Stock Status and Factors Driving Their Decline," Slide 10 available at: 
https://www.greateratlantic.fisheries.noaa.gov/protected/whaletrp/trt / meetings/Septem 
ber%202018 / narw brief for alwtrt 09 18 18.pdf; see also Baumgartner, et al 2017. 
7 https://s3.amazonaws.com/nefmc.org/4.-DRAFT NEFMC to GARFO re mussel EFP.pdf. 
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Addressing all impacts on right whales, including the impacts of increased dredging 
on foraging right whales, is important to the overall recovery and conservation of the 
species. Multiple lines of scientific evidence support the premise that dredging gear might 
adversely affect right whales via impacts on the health of their copepod prey, the ability of 
copepods to aggregate in sufficiently dense patches, and the ability of right whales to locate 
such patches. North Atlantic right whales require dense patches of highly specific prey 
species of copepods, notably Ca/anus finmarchicus and also Pseudocalanus spp 
(Baumgartner et al., 2007). New electronic tagging studies in the Great South Channel 
indicate that right whale foraging occurs not only within the main body of the water 
column, but also on dense layers of C.finmarchicus immediately above the bottom (see 
figure; Baumgartner et al., 2017). Recent analyses of right whale visual sensitivity 
furthermore confirm that vision may be involved in locating prey patches even at large 
depths such as in the Great South Channel (Cronin et al., 2017; Fasick et al. 2017). Direct 
observations of right whale feeding relative to turbidity have not been feasible, but the 
ability of fish predators to detect C. finmarchicus is reduced as turbidity increases and light 
levels decrease (Utne, 1997), suggesting that increased near-bottom turbidity and 
associated light attenuation due to dredging could impair right whale foraging success. 

The figure below from Baumgartner et al. (2017) (as modified to add color scale), 
shows tracking data for an electronically tagged North Atlantic right whale in the Great 
South Channel on May 25, 2006, and demonstrates that right whales use the entire water 
column including immediately above the seafloor. The white line shows the whale's dive 
behavior; the colored background shows Ca/anusfinmarchicus abundance; and the grey 
line is the sea floor. The right-hand inset shows horizontal movement. 

0 

- 50 E -.c 100 ..... a. 
(1) 

150 0 

200 

0.0 0.5 1.0 1.5 2.0 2.5 

Time since tag attachment (h) 

Limited studies have examined directly the potential impact of dredging and 
sedimentation on C.finmarchicus or Pseudocalanus spp., perhaps due to the recentness of 
the observation of dense layers of these copepods immediately above the seafloor. In a 
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study of other species off Nigeria, however, Ewa-Oboho et al. (2008) found a significant 
decrease in copepod densities after, relative to before, dredging associated with deepening 
a shipping channel. Increased sediment concentrations also result in decreased feeding 
rates and reduced egg production in many species of copepod, including C. Jinmarchicus 
and Pseudocalanus spp (Arendt et al. 2011), suggesting that the long-term health of the 
right whale prey could be impaired by dredging. The vertical position of C. finmarchicus is 
also affected by light (Trudnowska et al., 2015), and it is plausible that increased rates of 
light attenuation due to turbidity could shift the vertical distribution of prey in ways that 
affect right whale foraging success. Because dense patches of copepods are critical to 
foraging whales, and in a horizontal sense, C. Jinmarchicus abundance in the Great South 
Channel varies dramatically over small spatial scales ( e.g., by a factor of 1-890X over 
distances of 0.5-1.5 km; Wishner et al., 1995), it is also plausible that dredging could 
disrupt the formation and small-scale structure of the especially dense patches targeted by 
right whales. 

As the action agency that will implement the Clam Dredge Framework8 and the 
delegated consulting agency for North Atlantic right whales (Eubalaena glacialis), NMFS 
has an affirmative duty to ensure that the Framework is not likely to jeopardize the 
continued existence of right whales or result in the destruction or adverse modification of 
its habitat. We urge NMFS to undertake an intra-agency consultation and, if necessary, 
initiate and complete a biological opinion prior to approval of this Framework to ensure its 
consistency with all applicable law including the Endangered Species Act. 9 

Thank you for considering these comments. 

Sincerely yours, 

Gareth L. Lawson, PhD 
Erica A Fuller, DVM, JD 

a The Clam Dredge Framework is a piece of a larger Council action - the Omnibus Habitat 
Amendment 2 - intended to minimize, to the extent practicable, the effects of regional 
fisheries on essential fish habitat consistent with the Magnuson-Stevens Act. 16 U.S.C. 
1853(a)(17). The purpose of the Framework was to identify discrete areas where fishing 
for surfclams with hydraulic clam dredges would have only "minimal" and "temporary" 
impacts on habitat, as this is now the only HMA in Southern New England. 83 Fed. Reg. 
15240 (Apr. 9, 2018) (OHA2 final rule removing the Nantucket Lightship Habitat Closure 
Area and the Nantucket Lightship Closed Area). To date, the alternatives proposed have 
been expansive and the impacts appear to be neither minimal nor temporary. 
9 See 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.16 (duty to consult lies with action agency and 
consulting agency). 
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We request that this letter and the following scientific studies be included in the 
administrative record for this action. 
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Effects of suspended sediments on 
copepods feeding in a glacial influenced 
sub-Arctic fjord 

KRISTINE ENGEL ARENDT1*,JORG DUTZ2, SIGRUN HULDJONASDOTI'IR2, SIGNEJUNG-MADSEN3,JOHN MORTENSEN!, 
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We investigated the effect of suspended sediments on the vital rates of the 
copepods Calanus finmarchicus, Pseudocalanus sp. and Metridia longa in a Greenland 
sub-Arctic fjord. The fjord had a gradient of suspended particulate matter (SPM) 
with high concentrations (> 50 mg L - I) in the inner fjord due to glacial melt 
water runoff. Laboratory experiments showed that when feeding on the diatom 
Thalassiosira weissfiogii specific ingestion rates were low at high concentrations of 
suspended sediment for C. finmarchicus (> 20 mg L - I) and Pseudocalanus sp. 
(>50 mg L- 1

), while no effect was found for M longa. For C. finmarchicus, a rela
tively constant fecal pellet production (FPP) and fecal pellet volume suggested 
ingestion of sediment, which probably led to reduction in egg production rates 
(EPRs) at high sediment concentrations. For Pseudocalanus sp., FPP decreased with 
increasing sediment concentrations, while no effect was observed on EPR. No sig
nificant difference was observed in FPP for M. longa feeding on the diatom T weiss
jlogii compared to the ciliate Strombidium sulcatum. The study shows that high 
sediment concentrations influence the capability of carbon turnover in C. finmarchi
cus and Pseudocalanus sp., while M longa appears to be more tolerant to high sedi
ment loads. Therefore, high concentrations of SPM could potentially influence the 
species composition of glacially influenced fjords. 

KEYWORDS: grazing; copepoda; suspended sediment; Greenland 

INTRODUCTION 

Coastal planktonic organisms encounter, for periods, 
a wide range of suspended particulate matter (SPM) 
due to river runoff and re-suspension of sediments. 
Glacially influenced marine environments can tem
porally have high concentrations of SPM due to 
extensive glacial erosion of the bedrock that leads to 
a high sediment load in the runoff (Domack et al., 
1994; Hallet et al., 1996). Marine organisms 

inhabiting these environments are, therefore, exposed 
to high loads of SPM. Most fjords in Greenland 
receive large amounts of melt water with high sedi
ment concentrations from the Greenland Ice Sheet. 
The runoff is extensive during summer (Mortensen 
et al., 2011), but plumes containing sediment can be 
observed by remote sensing even in winter when 
they are intensified by tidal re-suspension 
(Rysgaard et al., 2008). At present, run off and SPM 

doi:l0.I093/plankt/lbr054, available online at www.plankt.oxfordjournals.org. Advance Access publicationJune 21, 2011 

(C) The Author 2011. Published by Oxford University Press. All rights reserved. For permissions, please email: journals.permissions@oup.com 
Downloaded from https: //academic. oup.com/plankt/article-abstract/33710/ 1526/146'5791 
by MBL WHOI Library user _L_ 
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September 13, 2018 

TELEPHONE (508) 992-1270 
FAX (508) 993-8696 

WWW.L.XBLAW.COM 

Michelle Bachman, Fish Analyst for Habitat 
50 Water Street, Mill 2 
Newburyport, MA 01950 

Dear Ms. Bachman: 

RE: Surf Clam Dredge Exemption Framework 

+NEWYORK 

-RHODE ISLAND 

~ IE~IEHH ~ 
SEP 1 7 2018 li}) 

NEW ENGLAND FISHERY 
MANAGEMENT COUNCIL 

As you I represent Allen Rencunel in the Surf Clam Dredge Exemption Framework 
before the New England Fishery Management Council. My firm has attended the last two 
Habitat Committee meetings, on May 22, 2018 and August 28, 2018. I understand that there is a 
Plan Development Team Meeting on Tuesday, September 18, 2018. My firm, along with my 
client, are planning to attend. Is there any new information that I should be reviewing before the 
September 18, 2018 meeting? 

I can be reached at (508) 992-1270 or by email at swlang@lxblaw.com. 

®~11 





985 OCEAN DRIVE 
CAPE MAY, NEW JERSEY 08204 

TEL. (609) 884-3000 
16 BROADCOMMON ROAD 
BRISTOL, RHODE ISLAND 02809 
TEL. (401) 253-3030 

www .atlanticcapes.com 

October 7th, 2018 

Mr. Tom Nies, Executive Director 
New England Fishery Management Council 
50 Water Street 
Newburyport, MA 01950 

Dear Tom Nies, 

~ fE~f HH /m 
OCT 10 2018 ill; 

NEW ENGLAND FISHERY 
MANAGEMENT COUNCIL 

140 WALDRON ROAD 
FALL RIVER, MA 02720 

TEL. (508) 990-9040 

I attended the September 27, 2018 New England Fisheries Management Council meeting in 

Plymouth as the Council was presented the Habitat Committee Report. Myself and other Surf 

Clam fishermen and industry representation were very pleased with the outcome and want to 

thank you and the Council Members for including a new alternative in the framework 

document tasking the PDT to analyze the alternative as follows: 

To task the PDT to analyze and have the Committee include in the framework five of the areas proposed 
by the clam industry. (Rose and Crown, McBlair, Zone A, Zone Band Zone DJ for year round exemption 
and four of the areas to be seasonally exempt from March 3 to Aug 31 and close for 6 months for 
protection of spawning codfish (East Door, Old South, Zone C and Zone E). 

The Surf Clam industry currently fishing the Habitat Area are looking forward to working with 

Council and the PDT in developing the specific details of the alternative. 

On another issue, I am reiterating the industry request for your staff or PDT to calculate what 

percentage of the total HMA is being annually affected by the Surf Clam fishery using the 

historical VMS data for the area. As you know there is an extensive record in the VMS data set 

which can be combined with the dredge width data set, to enable calculations on the actual 

area affected by surf clam dredging. This should be calculated annually for the entire time 

1 



series of VMS data, since the level of effort has fluctuated annually during the time period since 

NOAA mandated the use of VMS. In order to accomplish this you may need additional 

information on various vessels, dredge width uses, etc., and if so, please feel free to contact me 

directly via email or on my cell 609-602-4889. 

The Surf Clam industry is eager to develop more up to date information on the specifics of the 

complex habitat in the HMA since we dispute some of the findings of the PDT. Considerable 

amounts of data used by the PDT were collected more than a decade ago and it clearly should 

be updated with current information. Members of the industry have been reviewing different 

ways to work with our University partners and others, to utilize current sampling technology to 

map the area. We are also looking at ways to fund this activity in the near term. We will 

continue to keep you apprised of any progress on the issue and provide details to your staff and 

the PDT as they become available. 

Sincerely; 

Chris Shriver 

Atlantic Capes Fisheries, Inc. 

General Manager, Clam Division 

16 Broad Common Road 

Bristol Rhode Island, 02809 

CC: Daniel Cohen, Atlantic Capes Fisheries, Inc. 

2 

Ben Galuardi, NMFS 
Dr. Quinn, NEFMC 
Chris Shriver, Atlantic Capes 
Dave Wallace, Wallace Associates 
Guy Simmons, Sea Watch 
Michael Lavecchia, LaMonica 
Tom Dameron, Surfside 
Monte Rome, lntershell 
William Semrau, NMFS OLE 

Tom Nies, NEFMC 
Chad Brayton, Atlantic Capes 
Louie LaGace, Mariette 
James Meyers, Sea Watch 
Daniel Lavecchia, LaMonica 

Sal LaMonica, Surfside 
Allen Rencurrel, Nantucket 
John Verissimo, MFMGA 
Kelly Spalding, NMFS OLE 



United States Department of the Interior 
BUREAU OF OCEAN ENERGY MANAGEMENT 

WASHINGTON, DC 20240-0001 

OCT 10 2018 
Louis ChiarelJa 
Regional Administrator 
NOAA Fisheries Service 
Northeast Regional Office 
55 Great Republic Drive 
Gloucester, Massachusetts 01930-2276 

Dear Mr. Chiarella: 

This letter is in response to your letter dated August 20, 2018, regarding the Bureau of Ocean 
Energy Management's (BOEM) Essential Fish Habitat (EFH) Assessment for impacts resulting 
from site assessment activities in Lease OCS-A 0512 held by Equinor Wind US, LLC (Equinor) 
for the Empire Wind Project. 

BOEM appreciates the continued cooperation and coordination from your office in regards to 
BOEM's planning and analysis efforts and assessment of construction and operations impacts for 
offshore wind energy development in the Northeast Below is the result ofBOEM's investigation 
of your concerns regarding the information described in the Empire Wind Site Assessment Plan 
(SAP), and the potential impacts of site assessment activities (the installation of up to 2 
meteorological (floating LiDaR) buoys) and other ancillary oceanographic data collection buoys 
to EFH within the lease area. 

Your review of the Empire Wind SAP correctly identified a discrepancy in the description and 
enumeration of anthozoan species between page 40 of the main document and Appendix E. 
Specifically, on page 40 it was indicated that only one anthozoan species (a solitary tube
dwelling anemone (Ceriantharia) was observed, whereas Appendix E, Section 2.2 indicated that 
both Ceriantharia and Zoantharia anthozoan species were observed in the imagery data. Your 
EFH letter correctly stated that some Zoantharia are colonial in nature and can be associated 
with cold water corals. Cold water coral is a sensitive benthic habitat to which impacts should be 
avoided. As a result of your letter BOEM requested Equinor to review their data and clarify the 
discrepancies in the SAP. 

On September 19, 2018, Equinor reported that there was a discrepancy between species 
enumeration in the grab samples versus that in the imagery data. The reported Zoanlharia 
species was identified from the imagery data. Equinor reviewed the imagery data again to 
determine if the Zoantharia was a colonial species indicative of cold water coral. During this 
review biologists working on behalf of Equinor determined that the organism previously 
identified as a colony of Zoantharia is actually the feeding tentacles of a Cucumariidae 
(Holothurian, Sea Cucumber). The confusion was likely due to the fine tentacles which were 
thought to be separate polyps over a basal mat and the fact that the main body of the sea 
cucumber is buried. The contractor re-checked all other imagery acquired for the SAP and are 
confident that there are no colonial anthozoans in the vicinity of the buoy deployments. 



As a result of this analysis your conservation recommendation which stated: "The metocea11 
facilities should not be deployed on habitats with anthozoan species present to avoid the 
potential for impacts to cold water corals " no longer appears to be warranted. However, if any 
further infonnation reveals cold water coral that could be negatively impacted by the proposed 
site assessment activities BOEM will work with the lease holder to avoid those impacts. 
Forwarded electronically for you reference is the corrected SAP and an updated Appendix E to 
the SAP. 



Thank you again for your comments and recommendations regarding potential impacts from 
offshore wind site assessment activities to EFH. If you have any questions or require any 
additional information regarding BOEM's EFH assessment, please contact Brian Hooker at 703-
787-1634 or Brian.Hooker@boem.gov. 

Sincerely, 

Michelle Morin 
Branch Chief 
Environment Branch for Renewable Energy, Office 
of Renewable Energy Programs 
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1. INTRODUCTION 

Equinor Wind US LLC has prepared this Site Assessment Plan (SAP) in support of the installation and 
operation of two floating light detection and ranging buoys (FLiDARs), one metocean buoy, and one 
subsurface current meter mooring to be located within Official Protraction Diagram New York NK18-12, 
Blocks 6657 and 6760 (Installation Areas; see Figure 1-1). Equinor Wind US LLC has selected the RPS Group 
Inc. (RPS) to provide two FLiDAR Buoys, an RPS Wave and Met Buoy, and a subsurface current meter 
mooring equipped with three CM-04 Acoustic Current Meters and three Seabird SBE37 conductivity and 
temperature CT loggers (CM/CT Mooring [collectively referred to as the Metocean Facilities]) as the proposed 
meteorological and metocean data collection technologies, respectively. Although other suppliers and metocean 
systems are feasible and impacts can be mitigated to within acceptable limits, the selected Metocean Facilities 
and concept are .deemed to have the following mitigating benefits over traditional concepts that include: 

• Moored floating systems as opposed to traditional fixed Meteorological Masts, removing the need for 
percussion pile driving and jack up operations; 

• Buoy power systems with 100% renewable charging sources, avoiding backup generators and 
subsequent emissions and potential for fuel spills; 

• Power supply, data storage and mooring integrity that reduces service visit frequency and disturbance 
to marine life and other users of the marine environment; 

• Mooring designs that are fully recoverable, using techniques that reduce the footprint of anchors and 
remove dynamic heavy chains in contact with the seabed; and 

• Subsurface acoustic mooring recovery systems that reduce the risk of entanglement of marine life. 

The Installation Areas are contained within the Lease Area 1 as defined under the Commercial Lease of 
Submerged Lands for Renewable Energy Development on the Outer Continental Shelf (OCS-A 0512) (Lease) 
taking into consideration the required buffer of 1NM from Traffic Separation Schemes (fSS) . The Lease was 
issued to Statoil Wind US on March 10, 2017, with an effective date of April 1, 2017. On May 16, 2018, Statoil 
Wind US LLC changed its name to Equinor Wind US LLC, and is in the process of updating the name with 
BOEM in accordance with the agency's requirements. While this name change is still pending with BOEM, the 
SAP and associated attachments refer to Equinor Wind US LLC, based upon an expectation that the Lease and 
associated documentation will be updated. 

On October 10, 2017, Statoil Wind US LLC requested a 12-month extension of the Preliminary Term of the 
Lease from the Bureau of Ocean Energy Management (BOEM), which was approved on November 13, 2017, 
extending the Preliminary Term from April 1, 2018 to April 1, 2019 (see Appendix A) . 

This SAP has been prepared in accordance with 30 Code of Federal Regulations (CFR) §§ 585.606, 610, and 
611 (see Table 1-1), the Guidelines for Information Requirements for a Renewable Energy SAP issued by 
BOEM on February 24, 2016, and the stipulations of the Lease (see Table 2-2) . 

1 The Lease Area is defined by Addendum A of BOEM Lease No. OCS-A 0512, Section II Description of the Lease 
Area. The total acreage of the Lease Area is approximately 79,350 acres. The Lease Area is depicted in its entirety 
on Figure 1-1 of this SAP. 
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Prior to installation of the Metocean Facilities, Equinor Wind US LLC will obtain all required permits and 
approvals from various jurisdictional agencies as identified in Table 1-2. Equinor Wind US LLC will include 
copies of the final agency authorizations as part of the SAP (see Appendix A) . Copies of agency authorizations 
will also be provided to BOEM prior to the initiation of SAP activities to begin no earlier than September 1, 
2018. All installation, operation, and decommissioning activities will be conducted in compliance with any 
additional requirements stipulated in the final permits to be issued by other regulatory agencies. 

The Metocean Facilities described in this SAP will collect wind resource and metocean data to support 

development of the Lease Area. 
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1.1 Authorized Representative and Designated Operator 

As the lease holder, Equinor Wind US LLC, by default, is also the lease operator. Equinor Wind US LLC 
proposes to have RPS serve as the contracted operator for the Metocean Facilities. The contact information 
for RPS's Authorized Representative is as follows: 

Name of Authorized Representative 

Title 

Phone Number 

Email 

Address 

Kevin Redman 

Sr. Oceanographer I Regional Manager 

+1 206 526 5622 office; +1 206 819 4966 cell 

Kevin.Redman@RPSGroup.com 

4608 Union Bay Pl. N.E. Seattle, WA 98372 

1.2 Certified Verification Agent Waiver Request 

Pursuant to 30 CFR § 585.610(a)(9), BOEM may require a Certified Verification Agent (CVA) to certify to 
BOEM that the Metocean Facilities are designed to withstand the environmental and functional load conditions 
for the intended life of the Metocean Facilities in the Installation Areas. Equinor Wind US LLC requests a 
waiver of the CVA requirement per 30 CFR § 585.705(c) because the selected Metocean Facilities are a 
commercially available technology that have been successfully deployed on many occasions in similar conditions 
by the selected supplier. Equinor Wind US LLC has had a Measurements Engineer from RPS perform the 
duties similar to those of a CV A. The Measurements Engineer will also inspect the equipment prior to 
installation, witness the installation, and prepare an installation report as described in Section 0. 

Table 1-1 Site Assessment Plan Requirements for Commercial Leases Pursuant to §585.105(a), 606(a), 
610(a) and (b), and 611(a) and (b) 

Requirement Compliance Statement 

§ 585.105(a) 

1) The design of the environmental monitoring buoy and conduct Equinor Wind US LLC will comply with this requirement, as 
of planned activities ensures safety and will not cause undue harm evidenced in this SAP. 
or damage to natural resources and will take measures to prevent 
unauthorized discharge of pollutants into the offshore environment. 

§ 585.606(a) 

1) The Project will conform to all applicable laws, regulations, and Equinor Wind US LLC will comply with this requirement. See 
lease provisions. Table 1-2, Table 1-3, Table 2-1 , Table 2-2, and Appendix A. 

2) The Project will be safe. Equinor Wind US LLC will comply with this requirement. 
Specifically, see Section 4.8. 

3) The Project will not unreasonably interfere with other uses of the Equinor Wind US LLC will comply with this requirement. See 
Outer Continental Shelf (OCS), including national security or Table 2-2 for specific activities to ensure compliance. 
defense. 

4) The Project will not cause undue harm or damage to natural See Section O for an analysis of site characteristics and for 
resources; life; property; the marine, coastal, or human avoidance and mitigation measures. 
environment; or historical or archeological resources. 

5) The Project will use best available and safest technology. Equinor Wind US LLC will comply with this requirement. See 
Section 3.1 and Appendix B for a description and technical 
specifications on the selected Metocean Facilities. 

6) The Project will use best management practices. Equinor Wind US LLC will comply with this requirement. Best 
management practices are described in Table 1-3, Sections 
O, O, O, and O. 

7) The Project will use properly trained personnel. Equinor Wind US LLC will ensure that all personnel meet the 
company's standard technical as well as health, safety, and 
environmental (HSE) standards for the work being conducted . 
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EXECUTIVE SUMVIARY 

During March and April 2018, Alpine Ocean Seismic Sun.ey, Inc. (Alpine) was contracted by Statoil US Wind LLC 

(now known as Equinor US Wind LLC) to acquire high resolution geophysical (HRG), environmental and 

geotechnical sun.ey data in sections of the Commercial Lease of Submerged Lands and Renewable Energy 
Development on the Outer Continental Shelf (OCS-A 0512). The sun.ey data was required to inform the Site 

Assessment Plan (SAP) for the deployment of Floating Light Detection and Ranging Buoys and metocean moorings 
for site resource characterization. The SAP Sun.ey Campaign area is located 22 to 39 kilometers south of Long 

Island, New York and covered an area of approximately 1380km 2. 

The objective of the sun.ey as defined by the scope of work (Statoil, 2017) was to obtain data for: 

• Identification of historic properties on or within the seabed 

• Identification of seafloor sediment and seafloor morphology 

• Identifications of seabed obstructions 

• Identification of mobile sand deposits 

• Quantify and describe the characteristics of seabed sediments 

• Describe the biological nature of the seabed 

• Mapping of sand thickness and identification of the unconformity related to the last sea level lowstand 

• Identification of shallow paleolandforms that could represent high probability locations (e.g. former ri1.er 

bank areas) where humans would have inhabited when the continental shelf was emergent during the last 

sea level lowstand 
• Identify geological or manmade hazards (e.g. buried objects, shallow gas, lithological heterogeneities, etc.) 

beneath the seafloor that could affect the mooring systems 

• Image the shallow subsurface conditions to support the interpretation and mapping of stratigraphic layering 

and geologic structure 
• Map shallow and deep channel infill 

• Map presence of gravel lag 

• Describe Unit formation and Stratigraphy 

A full geophysical suite consisting of multi-beam bathymetry, side scan sonar, magnetometer, and shallow and 

medium penetration sub-bottom profiler (high-frequency CHIRP, and single channel sparker) was acquired. 
The original sun.ey objective was to target up to three Flidar sun.ey locations (Flidar 1 to Flidar 3), however a 

decision was made by the client to only sun.ey two Flidar sites (Flidar 1 and Flidar 2). Subsequently the current 
report and the site assessment plan (SAP) will refer to and apply to the two discrete Flidar deployment areas. Four 

environmental sampling stations (ST18904-ENV1 to ST18904-ENV4) were pre-selected by the cl ient to cover 
each Flidar location and metocean buoy location. Following review of the geophysical data, one additional 

station (ST18904-ENV6) was chosen to investigate an area of medium reflectivity to ensure good co1.erage of 

all seabed substrate types. These locations are presented in the Location Map and Figure 1.\. .... The .. Jour .................... ( Delet 

environmental stations were investigated using a shallow water camera system to acquire seabed imagery and 

a modified 0.1 m2 Day grab to acquire sediment samples. At each station, three modified 0.1 m 2 Day grab 

samples were collected and described. Two of the samples were acquired for macrofauna and sieved through 
a 1mm sized mesh, one of the samples (MFA) was later sent for analyses with the other (MFB) retained as a 

spare. The third sample (CHEM) was acquired for particle size and total organic matter analyses. 

Geophysical data described the seabed as generally flat lying with a < 1 ° gradient, and comprised medium to coarse 

sand with isolated patches of gravelly sand within the sun.ey area. Water depths ranged between 33. Om and 37 .8m 
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NAVD88 across the Flidar 1 survey area and 28. 1 m and 30. 8m NA VD88 across the Flidar 2 survey area. The 

seabed was essentially flat, and shoaled slightly to the west across the Flidar 1 survey area whilst a broad, shallCM' 
depression up to 2m in depth traversed the Flidar 2 survey area from the northwest to southeast. 

Em..ironmental camera imagery across the survey area revealed the seabed predominantly comprised slightly 
gravelly medium sand with occasional shell fragments. Medium reflectivity at Station ST18904-ENV6 indicated 

areas of sandy gravel with sand ripples. Visible flora and fauna in seabed imagery included: Annelida (including 
Polychaeta worm tubes), Arthropoda (Amphipoda, Malacostraca, Paguroidea), Chordata (Tunicata), Cnidaria 

(cf Hydractinia symbiolongicarpu, Ceriantharic\}.1 ••••....•• ~.9..~.!D.9..9~.[1).?.~?. ........ .C~9.NIJ.?..@9./J.G/Y.§..PfH!JJ.f:!., .......... t!.!?.!.Qt~.Y.f9.!9.~9J1 ••.••••••••••••••••• -[ Delet 
Foraminifera, Mollusca (Bivalvia, Cardiidae, Gastropoda, Naticidae, Neogastropoda), Rhodophyta and 
indeterminate Animalia. 

Seabed sampling observations were used to ground truth initial geophysical interpretation and seabed imagery, with 
results supporting the preliminary findings. The sediment retained in the grab samples reflected the sediment 

observed in the seabed imagery revealing slightly gravelly fine to medium sand at Stations ENV1, ENV2 and ENV3, 
slightly gravelly silty sand at Station ENV4 and gravelly sand at Station ENV6. Occasional shells and shell fragments 

were observed at all stations. Visible fauna in the grab samples included Annelida (Polychaeta), Arthropoda 
(Paguroidea), Echinodermata (Clypeasteroida), Mollusca (Bivalvia, Veneroidia), Platyhelminthes and 
Chondrichthyes. No species were identified as listed under the under Endangered Species Act (NOAA, 2018) or 

any sensitive benthic habitats as defined by BOEM (2013). 

Particle size analysis revealed generally uniform sediments at the stations sampled across the survey area. 
Sediments were moderately well to poorly sorted, dominated by fine to coarse sands according to the 
Wentworth classification of mean grain size, with low (1.2% to 4.4%) mud and low (0.2% to 1.2%) gravel 

(;?2mm). The majority of stations were described as slightly gravelly sand under the modified Folk classification. 
The exception was Station ST1890-ENV6, which was described as gravelly sand. Concentrations of total 

organic matter (TOM) were generally uniform and ranged from 0.2% to 0. 7% while water content ranged 
between 16.7% and 28.4%. 

The macrofaunal community was generally homogenous, and dominated by Arthropoda, representing 49.9% 
of indiltiduals and 28.3% of taxa. Three individuals were identified as 'immature'. Univariate statistics 

highlighted a generally homogenous moderately diverse (H' 2.38 to 3.75) and evenly distributed (J 0.61 to 0.85) 
community. There was no evidence of any physical disturbance to the fauna! community as a result of any 
anthropogenic activity in the area. 

A single individual of the Ocean Quahog (Arctica is/andica) was retained within the fauna sample from Station 

ST18904-ENV3 and the sampled was located within an area designated as an essential fish habitat for this 
taxon (NOAA, 2018). 

Other than the aforementioned, overall, the survey area did not fall in any final or proposed Critical Habitat as defined 
by the United States Fish and Wildlife Service (USFWS, 2018). Furthermore, no benthic species or protected fish 

species listed under Endangered Species Act (NOAA, 2018) were observed. Nor was there any evidence from the 
seabed imagery or sampling of any sensitive habitats within the surveyed area, as defined by BOEM (2013), such 
as exposed hard bottoms or those covered by ephemeral sand layers, seagrass patches, kelp or other algal beds. 
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SERVICE WARRANTY 

USE OF THIS REPORT 

This report has been prepared with due care and diligence and with the skill reasonably expected of a reputable 

contractor experienced in the types of work carried out under the contract and as such the findings in this report are 

based on an interpretation of data which is a matter of opinion on which professionals may differ and unless clearly 

stated is not a recommendation of any course of action. 

Gardline has prepared this report for the client(s) identified on the front cover in fulfillment of its contractual 

obligations under the referenced contract and the only liabilities Gardline accept are those contained therein. 

Please be aware that further distribution of this report , in whole or part, or the use of the data for a purpose not 
expressly stated within the contractual work scope is at the client's sole risk and Gardline recommends that this 
disclaimer be included in any such distribution. 

GARDLINE LIM 1TB) 
Endeavour House, Admiralty Road, Great Yamiouth, Norfolk, NR30 3NG, England 

Telephone +44 (0) 1493845600 Fax +44 (0) 1493852100 
www.gardline.com 
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Kevin Kotelly 
Chief, Permits and Enforcement Branch 
Regulatory Division 
U.S. Army Corps of Engineers 
696 Virginia Road 
Concord, MA 01742-2751 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 

OCT 3 - 2018 

NEW ENGLAND FISHERY 
MANAGEMENT COUNCIL 

RE: NAE-2017-02739; Electric Boat South Yard Project; Groton, CT 

Dear Mr. Kotelly: 

We have reviewed the provided Essential Fish Habitat (EFH) assessment dated May 15, 2018, 
for the Electric Boat South Yard project within the Thames River in Groton, CT. The project 
involves the development and alteration of approximately 1,000,000 square feet of shoreline and 
nearshore habitat. Specifically, the project proposes: 1) dredging of approximately 984,000 
cubic yards (cy) of sediments from an approximately 923,250 square foot (SF) area to support 
the installation of a new 95,000 SF floating dry dock, as well as support and transport vessels; 2) 
installation of an approximately 1,250 linear feet (LF) bulkhead over a 2,910 SF area; 3) removal 
of approximately 22,000 SF of submerged bedrock; 4) installation of an approximately 180,000 
SF pier, with various support structures that will result in approximately 7,079 SF of tidal fill; 4) 
creation of an access road with 1,750 SF of permanent fill; and 5) rip-rap work over a 11,050 SF 
area. Existing depths within the proposed dredge footprint range from -12 ft to -42 ft NA VD88. 
The proposed dredging will have final depths ranging from -22 ft to -87 ft NAVD88. The 
proposed bulkhead installation will require 22,000 SF of bedrock removal with 3,000 SF 
proposed to be removed by blasting. 

The Magnuson-Stevens Fishery Conservation and Management Act (MSA) and the Fish and 
Wildlife Coordination Act require Federal agencies to consult with one another on projects like 
this project. Because the project involves Essential Fish Habitat (EFH), the consultation process 
is guided by the EFH regulatory requirements under 50 CFR 600.920, which mandates the 
preparation of EFH assessments and generally outlines your obligations. Based upon the 
provided information, our preliminary determination is that this project would result in adverse 
impacts to EFH. You have provided the information necessary for us to provide our EFH 
conservation recommendations at this time. Therefore, pursuant to 50 CFR 600.920(i)(5), we are 
providing our EFH conservation recommendations based on the information we have received. 
We offer the following comments and recommendations on this project pursuant to the above 
referenced regulatory process. 
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Essential Fish Habitat Comments-
The Thrune$ River contains prodµctive fishery habitats that support numerous important living 
marine resources including federally managed :firifish and diadromous fish spawning migrations. 
In particular, the benthic communities. around the project area support winter flounder spawning 
habitat, a species with designated.EFH.in the project area, The proposed project would resultih 
direct adverse impacts. through dre4ging 318,000 SF of designated sensitive life history stage 
winter flounder EFHto elevations inc<;,nsisterttwith the. EFH designation~ the petmailent loss of 
11,739 SF of managed fish species Ef'H through fill associated with the pier support structure., 
bulkhead installation, and a permanent access road installation, and adverse impacts from the 
proposed blasting and removal of 22,000 SF of rocky habitat. As .discussed in the pro.vided EFH 
assessment, permanent indirect adverse impacts will result from shading and habitat alteration 
impacts offhe proposed 180,.000 pier, as well as temporary impacts resulting from sediment 
resuspension and turbidity impacts frQm the proposed dredging and excavation. 

This area ofth~ Thrones River is designated EFH for all life stages of winter flounder, including 
habitat for spawning adults and developing eggs .arid larvae. The presence and importance the 
Thames River for early life history stages of winter flounder early life history stages is well 
documented .. Of particular concern for this project is that winter flounder spawn 1n shallow, tidal 
waters (Pereira et (11. 1999). The designated winter flounder egg EFH for this project area 
includes subtidal waters from the sho~eline to a maximum depth of 5 meters. The proposed 
project, to dredge from the shoreline to depths up to -87 feet NA VD88 will result in a substantial 
loss, totaling approximately 318,000. SF, of designated winter flounder egg .EFH anci adequate 
mitigation to offset this loss is nec,e~s~. Based upon preliminary discussions with your staff, 
th<:: applicant, and state agencies, tnitigation for the proposed project impacts to winter flounder 
EFH will be provided, however the extent and details of the mitigation plan are still being 
developed. 

Further, winter flounder typically spawn in the winter and early spring although the exact timing 
is temperature dependent and thus varies with latitude (Able and Fahay 1998). Winter flounder 
}).ave demersal eggs that sink and remain on.the bottom until they hatch. Once deposited on the. 
substrate, these eggs are vulnerable to sedimentation with decreased hatching success of eggs 
observed when covered in as little as 1 mm of sediment and burial in sediments greater than 2.5 
niin have been shown to cause no hatch (Berry et al. 2011). Winter flounder larvae are negatively 
buoyant (Pereira et al. 1999), and are typically mote abundant near the bottom (Able and Fahay 
1998). These life.stages are less- mobile and thus more likely to be affected adversely by dredging 
and the associated turbidity impacts. To protect winter .f101;irtder sensitive life history stages, we 
typically recommend dredging be conducted outside the time of year spawning, egg and larval 
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development occur in a project area. For this area of the Thame.s River, we would typically 
recommend a time of year work restriction of February· 1 through May 31 of any calendar year. In 
the. provided EFH assessment, no "unconfined" dredging is proposed to occur during this 
timeframe, however it is not clear if "confined" dredging is, or is. not, proposed. Due to the 
potential for spawning winter floµnde:t and hatched larvae to bypass sediment and turbidity 
controls, as well as the temporal loss of spawning habitat contained within such controls, we do 
not support using such controls to complete dredging activities throughout the spawning and early , 
life history development stages. 

Diadromous fish spawning migrations also occur within the Thames River. Diadromous fish 
serve as prey fot multiple managed fish species i;md are a component of EFH. Dredging 
activities may result in an adverse impact to spawning migrations. Prolonged exposure to 
suspended sediments can cause gill irritation, increased mucus production, and decrea.sed oxygen 
transfer in fish (Nightingale and Sinienstad 2001; Wilber et al. 2005). Elevated suspended 
sediments have also been shown to disruptthe schooling behavior of migratory fish (Wildish and 
Power1985; Chiasson 1993). We typically recommend a time ofyearrestriction from March 1 
throughJune 30 of any calendar yeatto protect diadromous spawning migrations in the Thames 
River. 

Additionally, eelgrass and natural rocky intertidal and shallow subtidal habitats were identified 
along the southern section of the project site. While these habitats are outside ofthe proposed 
dredge, pier, a:nd bulkhe.ad footprints, the settlement ofsed1ments suspended during dredging and 
blasting activities may result in adverse impacts to these resources. 

Seagrasses provide important ecological services including fish and shellfish habitat. and shore
bird feeding habitats, nutrient and carbon cycling, sediment stabilization, and biodiversity in 
tropical and temperate regions throughoutthe worlk (Fonseca et al., 1998 ;. Orth et aL, 2006). 
Eelgrass ha;s also been designated as a "Special Aquatic Site" by the US Environmental 
Protectjon Agency under Section 404(b)(l) of the Federal Clean Water Act, due·to its important 
role within the marine ecosystem. Furthermore, the Mid~Atlantic Fishery Management Cb1,.111cil 
has designated areas of submerged aquatic vegetation (SAV), when associated. with EFH for 
juvenile and adult summer flounder, as a Habitat Area of Particular Concern (HAPC) under 
Amendment 13 of the Summer Flounder, Scup, and Black Sea Bass Fishery .Management Plan. 

Increased suspension of sediments and resulting turbidity has been shown to reduce eelgrass 
abund,ance (Dµarte et al. 2005). Eelgrass may be adversely affected through light attenuation 
and 'burial or smotheringresulting from turbidity and subsequent sedimentations (Johnson 2008; 
Deegan and Buchsb.aum 2005). Burial of eelgrass in as little as 2 to 4 centimeters of s.and may 
result in decreased productivity and increased mortality (Cabaco et al. 2008). Similarly, burial of 
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rocky habitats with a layer of fine grained sediments can smother attached epifauna and. impair 
settlement and recruitment of larvae. Adverse impacts to these resources sh()uld be fully awided 
where feasible. To minimize. the potential for adverse impacts, we recommend set-back buffers 
for dredging operations and. containment methods if in-water blasting activities cannot be 
avoided. As proposed, blasting impacts· will be minimized through: 1) use of blast mats to 
contain the blast debris and energy; 2) use of bubble curtains to reduce the hydroacoustic effects; 
3) stemming (placing material over boreholes of individual charges to deaden the shock waves); 
and 4) staggered detonation ofcharges, use of delays to reduce .overall detonation pressures. 
While we agree that these measures are generally appropriate.to minimize blasting impacts to 
sensitive habitats and resources, the specifics and details of how 1:hes.e measures will be 
employed should be provided for ourreview and comment. 

Essential Fish Habitat Conservation Recommendations 
Section 305(b )(2) of the MSA requires all federal agencies to consult with us on any action 
authorized, funded, or undertaken by that agency th,at may adversely affect EFH.. The Thames 
River been identified as EFH under the MSA for multiple federally-managed species. We 
recommend, pursuant to Section305(b)(a)(A) of the MSA; that you adopt the following EFB 
co11servation recommendations: 

1. To offset the permanent loss of318,000 SF of winter flounder egg EFH a comprehensive 
compensatory mitigation plan should be developed and provided for our review and 
comment 

2. A detailed blasting plan, inclusive ofthe currently proposed measures, should be 
provided for our review and comment. 

3. To minimize' adyerse effects to winter flounder sensitive life history stage habitat Withih 
and adjacent to the project area; no dredging shoµld occur from February 1 to May 3.l, of 
any .calendar year. 

4. The edge. of the eelgrass beds at the project site should be identified and marked prior to 
commencing in;.water dredge and construction activities to ensure the vessel operators are 
aware of the eelgrass location at all times. The vessel operators .should be provided maps 
and waypoihts depictingthe eelgrass beds prior to commencement of work. 

5. No anchors or equipment should be placed in eelgrass at any time. 

6. A rninimum 100 foot buffer should be provided between all dredge operations and the 
existing eelgrass bed. 
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Please note that Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed 
written response to these EFH conservation recommendations, including a description of 
measures you adopt for avoiding, mitigating or offsetting the impact of the project on EFH. In 
the case of a response that is inconsistent with our recommendations, Section 3 05 (b )( 4 )(B) of the 
MSA also indicates that you must explain your reasons for not following the recommendations. 
Included in such reasoning would be the scientific justification for any disagreements with us 
over the anticipated effects of the proposed action and the measures needed to avoid, minimize, 
mitigate or offset such effects pursuant to 50 CFR 600.920(k). 

Please also note that a distinct and further EFH consultation must be reinitiated pursuant to 50 
CFR 600.920(1) if new information becomes available or the project is revised in such a manner 
that affects the basis for the above EFH conservation recommendations. 

Fish and Wildlife Coordination Act Recommendations 
In addition to the EFH provisions of the MSA, the Fish and Wildlife Coordination Act requires 
that we consult with each other on activities that impact fish and wildlife resources. As 
mentioned above, the project area supports diadromous fish spawning migrations. In order to 
protect these resources, we recommend you adopt the time of year restriction as noted below. 

1) No in-water silt producing work should occur from March 1 to June 30, of any 
calendar year, to protect diadromous fish. 

Endangered Species Act 
Under the ESA, if the proposed project has the potential to affect listed species, and it is being 

approved, permitted or funded by a Federal agency, the lead Federal agency, or their designated 
non-Federal representative, is responsible for determining whether the proposed action is likely 

to affect the listed species. In this situation, you are responsible for this determination. On 
August 31, 2018, you received a letter of concurrence from NOAA Fisheries' Protected 
Resources Division stating that we concur with your not likely to adversely affect 
determination. If you have any questions regarding threatened and endangered species protected 
under the ESA or if the project plans change, please contact Edith Carson-Supino (978-282-
8490; edith.carson-supino(a)noaa. gov). 

Conclusion 
In summary, we recommend a compensatory mitigation plan and blasting plan be developed and 
provided for our review and comment, no dredging activities should occur from Feburary 1 to 
June 30, inclusive, and a minimum 100 foot buffer between the delineated eelgrass bed and 
dredging operations should be provided as well as delineation of the eelgrass bed prior to 
construction activities to ensure no vessel traffic anchor or adversely impact this resource. We 
look forward to your response to our EFH conservation recommendations on this project. 
Should you have any questions regarding our EFH recommendations or Fish and Wildlife 
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Coordination Act comments, please contact Christopher Boelke at (978) 281-9131 or 

christopher.boelke@noaa.gov. 

cc: Edith Carson-Supino, PRD 

Diane Ray, USACOE 
Steve Gephard, CT DEEP 
Micheal Grzywinski,CT DEEP 
Tom Nies, NEFMC · 
Chris Moore, MAFMC 
Lisa Havel, ASMFC 
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Sincerely, 

Louis A. Chiarella 

Assistant Regional Administrator 

for Habitat Conservation 
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New England Fishery Management Council 
40 Water Street 

Dr. David E. Pierce, Director 
Massachusetts Division of Marine Fisheries 
250 Causeway Street, Suite 400 

Newburyport, MA 01950 Boston, MA 02114 

Dear Sirs: 

RE: Clam Framework - Great South Channel Habitat Management Area 

I am writing to you again on behalf of Atlantic surfclam fishermen regarding the Clam 
Framework for the Great South Channel Habitat Management Area. 

Yesterday, I attended the Plan Development Team ("PDT") meeting held in New Bedford 
regarding the habitat impact issue in the surf clam and mussel fishery. The meeting was chaired by 
Michelle Bachman. I want to compliment the PDT members for the excellent discussion that was had 
regarding the difficulty of crafting a recommendation to the Council on how to protect essential fish 
habitat without having current relevant, scientific data to formulate their recommendation. 

It is clear from the meetings, over the past several months, that scientific data regarding the 
habitat within the Great South Channel is lacking. As I have noted in prior correspondence, there is no 
scientific data or evidence to support restricting the surfclam industry from harvesting clams in the 
Great South Channel. 

Due to the lack of scientific data and the need for such data to effectively manage the industry's 
activity, both to protect essential fish habitat and ensure the industry's continued prosperity, within the 
Great South Channel, the industry has come forward and proposed a private, public partnership to 
conduct scientific research which will produce the data necessary to draft regulations to manage the 
fishery in this unique area. In light of these circumstances and the industry's proposal, I ask that the 
Council continue and extend the exemption for the Nantucket Shoals region while the government and 
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industry design and conduct a joint research program. I would expect that the details of such a program 
will be finalized within a 6 month period and the research itself would be conducted over a 3 year 
term . The data garnered from such a collaborative project will be cost effective and invaluable in 
identifying where the essential fish habitat is in the Great South Channel and also to regulating the very 
important surfclam industry as it pertains to activity in the Great South Channel. 

The surfclam industry has been collaborating with the government and has also been extremely 
cooperative throughout this process and during the last several months. In order to allow the NEFMC, 
Habitat Committee, and PDT to better understand where the industry harvests clams and the economic 
impacts any actions would have to the industry, the industry has provided BoatTracs and other data to 
your staff for plotting, analysis, and the public record . Additionally, the industry made multiple 
proposals for alternative exemptions for the Great South Channel. The industry now makes this 
additional proposal to work with the government to collect the data necessary to answer the questions 
raised by the Habitat Committee and PDT. It is clear that there is insufficient scientific data to answer 
said questions at this time. 

My clients are available to discuss the specifics of this proposal with the Council staff prior to the 
Council meeting of September 27, 2018. I look forward to hearing from you or your designees. 

CC: overnor Charlie Baker 
Senator Elizabeth Warren 
Senator Edward Markey 
Representative William Keating 
Speaker Robert Deleo 
Senate President Karen Spilka 
New England Fishery Management Council, via email to comments@nefmc.org 
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Mr. Robert DeSista 
Chief, Regulatory Division 
U.S. Army Corps of Engineers 
New England District 
696. Virginia Road 
Concord, MA 01742-2751 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
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SEP 2 1 2018 ln) SEP 2 1 2018 l1}) 
NEW ENGLAND FISHERY 
MANAGEMENT COUNCIL 

Re: NAE-2016-00624, Town of Sandwich, Scusset Beach Dredge Project for placement at 
the Town Neck Beach and Dune Nourishment Project, Sandwich, MA 

Dear Mr. DeSista: 

We have reviewed the Public Notice (NAE-2016-00624) for the Town of Sandwich proposed 
dredging in Cape Cod Bay off of Phillips Road, Scusset Beach for a beach and dune nourishment 
project along Town Neck Beach in Sandwich, MA. The proposed dredging includes excavating 
up to 224,500 cubic years of sand and gravel from a 23 acre subtidal borrow site off Scusset 
Beach, Sandwich, MA. The dredge area ranges from -7 feet to -17 feet mean low water (ML W) 
and will be dredged from one to eleven feet below existing grades. All dredged material will be 
transported to Town Neck Beach with a pump-out cutter head hopper dredge where it will be 
hydraulically pumped onto the beach, dewatered, and used for dune and beach nourishment. The 
timeframe for the proposed dredging is from November to March. No mitigation is proposed for 
these activities. 

The Magnuson-Stevens Fishery Conservation and Management Act (MSA) and the Fish and 
Wildlife Coordination Act require federal agencies to consult with one another on projects such 
as this. Insofar as a project involves EFH, as this project does, this process is guided by the 
requirements of our EFH regulation at 50 CFR 600.905, which mandates the preparation of EFH 
assessments and generally outlines each agency's obligations in the relevant consultation 
procedure. We also note your permitting obligations at 33 CFR Parts 320 through 330, and 
particularly at 40 CFR Part 230, as well as the process mutually agreed upon in our 
Memorandum of Agreement (MOA) concerning Section 404(q) of the Clean Water Act. We 
offer the following comments and recommendations on this project pursuant to the above 
referenced regulatory construct and to invoke the elevation process outlined in Part IV, 
Paragraph 3(b ), of our interagency MOA. 

The Public Notice indicates the dredge material disposal is covered by permit NAE-2014-00259. 
We previously completed a consultation with you in September 2015, for permit NAE-2014-
00259, under the elevation process outlined in Part IV, Paragraph 3(b), of our interagency MOA. 
However, the results of our consultation with you for NAE-2014-00259 have not yet been fully 
addressed. This has a direct influence on our evaluation of the currently proposed project as the 
current project purpose is solely for the disposal of dredge sediments at Town Neck Beach in 
Sandwich, MA. Specifically, during our prior consultation, you recognized the importance of 



complex bottom habitat and agreed to the following: 1) that a special condition would be 
incorporated into the final permit authorization that required beach nourishment to avoid direct 
impacts to complex habitat; 2) that a Corps representative would be on-site during the 2015 
disposal event to direct material placement outside of complex habitat; and 3) that the complex 
habitat would be delineated and the project footprint modified to avoid placement in the 
delineated areas prior to any future placement of material at Town Neck Beach. Based upon 
these mutually agreed upon actions, we notified you in our letter dated September 10, 2015, that 
we would not request a higher review of the project and that we had no objections to the permit 
issuance. However, to date, complex habitat within the nourishment footprint has not been fully 
delineated, nor has the nourishment footprint been modified to avoid the complex habitat. 
Therefore, the current proposal to dredge material for placement at Town Neck Beach within the 
unmodified nourishment footprint would result in substantial impacts to EFH for 33 species 
including Atlantic cod EFH and newly implemented juvenile Atlantic cod Habitat Area of 
Particular Concern (HAPC) resulting in unacceptable adverse impacts to aquatic resources of 
national importance (ARNI). 

Further, in your September 4, 2015, response to our EFH recommendations regarding potential 
impacts to eelgrass habitats, you provided information on the extent of existing eelgrass beds in 
support of your determination that eelgrass would not be adversely impacted by the nourishment 
project. However, new information on the extent of eelgrass beds at the time of your permit 
authorization, and in subsequent annual monitoring events, indicates that eelgrass beds were 
more extensive than the information you provided to us in your September 4, 2015, letter. In the 
fall of 2015, eelgrass surveys were conducted on behalf of the Town of Sandwich and by the 
State of Massachusetts that identified eelgrass within and adjacent to the nourishment footprint. 
Subsequent surveys in 2016 by the Town's agents and the State also identified an extensive 
eelgrass bed adjacent to the nourishment footprint. We based the completion of our EFH 
consultation on the information you provided us that there was no eelgrass within 100 feet of the 
nourishment footprint on the western end of the project. Pursuant to 50 CPR 600.920(1), if new 
information becomes available that affects the basis of our EFH conservation recommendations, 
a distinct and further EFH consultation must be reinitiated. Based upon the results of the 2015 
and 2016 eelgrass surveys conducted by the Town's agent and the State of Massachusetts, new 
information is available that affects the basis of our prior conservation recommendations and 
consultation, and which requires reinitiation of our EFH consultation with you for permit NAE-
2014-00259. 

General Comments 
The Public Notice for the project states that the 23 acres ofEFH that will be impacted as a result 
of the proposed dredging is "sandy subtidal" habitat and that the beach and dune nourishment 
consists of an "eroding sand beach." However, paragraph two of the Public Notice states the 
material to be dredged is "sand and gravel." No information on the presence or extent of 
"gravel" is provided elsewhere in the Public Notice document, nor has the presence of gravel 
sediment been discussed during pre-application meetings for the proposed dredging at Scusset 
Beach. If currently exposed gravel habitats are proposed to be dredged, the extent of these 
habitats needs to be fully delineated and avoided. If the referenced "gravel" is not exposed, but 
rather a subsurface component of the sediment profile, that should be clarified accordingly. 
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Additionally, it was previously established during our prior consultation that proposed disposal 
site at Town Neck Beach includes a substantial amount of complex rocky habitats. Specifically, 
a Draft Environmental Assessment (DEA) and EFH assessment, dated February 2015, was 
provided to us by your Civil Works Division. The DEA and EFH assessment described and 
illustrated the western 2,500 LF of the beach nourishment project area as consisting of an 
intertidal zone with a mixture of sand and rocky habitats that transitions into a gravel and cobble 
dominated subtidal zone with areas of scattered boulders. The benthic resource information 
provided in the DEA described a diverse invertebrate community structure and macroalgal 
coverage within the project area that is supported by the rocky habitat substrate. Your September 
4, 2015, letter also acknowledges our concern over impacts to these complex bottom habitats 
within the nourishment footprint and proposed a special condition that specifies "cobbles and 
boulders .... having a grain size greater than 2.52 inches in length." The habitat types that will be 
impacted by the proposed activities should be clarified. 

Importance of intertidal and sub tidal habitats 
We previously discussed the importance of intertidal and shallow subtidal habitats in our August 
26, 2015 letter. Specifically, we provided information on the importance of intertidal and inshore 
subtidal mixed sand, gravel, cobble, and boulder habitats with added habitat complexity from 
invertebrate communities and macroalgal cover that serve as important shelter and forage habitat 
for a variety of species including Atlantic cod, pollock, black sea bass, ocean pout, red hake, 
white hake, windowpane flounder, winter skate, little skate, striped bass, cunner, tautog, and 
scup. 

The structural complexity of rocky habitats are important for fish in that they provide shelter and 
refuge from predators (Auster 1998; Auster and Langton 1999; NRC 2002; Stevenson et al. 
2004). It is also well established that intertidal zones serve as areas of refuge from predation and 
foraging habitat for juvenile fish during periods of high tide (Helfman et al. 2009). Multiple 
managed fish species within the beach nourishment project vicinity have life history stages that 
are found in the intertidal zone including, Atlantic cod, pollock, ocean pout, red hake, white 
hake, and windowpane flounder. Of particular concern is the juvenile life history stage for 
Atlantic cod. 

Since the conclusion of our prior consultation for Town Neck Beach, the New England Fishery 
Management Council (NEFMC) designated nearshore intertidal and subtidal rocky habitats and 
SA V as an HAPC for juvenile Atlantic cod due to the important role these habitats play in its life 
history stage. In our prior letter, and in our letter dated March 20, 2015, to your Civil Works 
Division we highlighted the importance of rocky habitats in the juvenile life history stage of cod 
that the NEFMC based their designation of the HAPC upon. In particular, rocky habitats provide 
a substrate for epibenthic growth which serves as additional refuge for juvenile fish and has been 
shown to significantly increase survivorship of juvenile cod over flat sand habitats (Lindholm et 
al. 1999 and 2001). The complexity of the existing resources at Town Neck Beach create a 
habitat optimal to support and increase survivorship for juvenile cod. Based on this information, 
the proposed project will result in substantial and unacceptable impacts on ARNI due to the 
proposed excavation of material for placement in the unmodified nourishment footprint at Town 
Neck Beach. 
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Re initiation of EFH consultation for NAE-2014-00259 
As discussed above, the Town of Sandwich and the State of Massachusetts have mapped eelgrass 
beds both within and adjacent to the nourishment footprint. Seagrasses provide important 
ecological services including fish and shellfish habitat, and shore-bird feeding habitats, nutrient 
and carbon cycling, sediment stabilization, and biodiversity in temperate regions throughout the 
world (Fonseca et al., 1998; Orth et al., 2006). Eelgrass also provides complex habitat that has 
been demonstrated to mediate survivorship and spatial distribution of juvenile Atlantic cod and is 
included in the new juvenile Atlantic cod HAPC. Eelgrass has also been designated as a 
"Special Aquatic Site" by the US Environmental Protection Agency under Section 404(b)(l) of 
the Federal Clean Water Act, due to its important role within the marine ecosystem. 
Furthermore, the Mid-Atlantic Fishery Management Council has designated areas of submerged 
aquatic vegetation (SAV), when associated with EFH for juvenile and adult summer flounder, as 
an HAPC under Amendment 13 of the Summer Flounder, Scup, and Black Sea Bass Fishery 
Management Plan. 

Reinitiation of our consultation for permit NAE-2014-00259 is required due to the availability of 
new information on the extent of eelgrass habitats within and adjacent to the nourishment 
footprint. However, as discussed below, we also maintain that this project and NAE-2014-0025 9 
are inseparable for EFH consultation processes, therefore a separate reinitiaton of the 
consultation for NAE-2014-00259 is not necessary provided this consultation is modified to 
include both aspects of the project, dredging at Scusset Beach and disposal at Town Neck Beach. 
That would allow both aspects to be addressed through the completion of this EFH consultation. 

Project impacts 
Our ability to assess the current Town proposal is being complicated by the lack of 
implementation of our prior agreed upon conservation recommendations for placement at Town 
Neck Beach and the new information we have been provided on the extent of eelgrass in and 
adjacent to the nourishment footprint. Based upon the information we have been provided 
during pre-application meetings, adverse impacts to EFH from the proposed dredging of 23 acres 
of subtidal sand and gravel material at Scusset Beach would likely be able to be avoided, 
minimized and offset by our prior EFH conservation recommendations. However, because the 
Town Neck Beach nourishment footprint has not yet been revised to avoid complex rocky 
habitats, or address the new information on the extent of eelgrass habitats within the nourishment 
project area, the current proposal would result in unacceptable adverse impacts to ARNI, 
including Atlantic cod EFH and HAPC. 

Although the Corps has determined that the dredging of material from Scusset Beach will be 
permitted separately from the authorization for the disposal location at Town Neck Beach, for 
the purposes of the EFH consultation, the two projects are not separable. The Public Notice 
clearly states the proposed dredging of the subtidal habitat at Scusset Beach is for the sole 
purpose of placement at Town Neck Beach. Because the dredge material will be placed at Town 
Neck Beach, without determining the extent of the nourishment footprint that can be filled 
without impacting complex habitats, it is not possible to evaluate or determine if the proposed 
dredge footprint can be minimized. The delineation, minimization and/or avoidance of the 
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complex rocky habitat and eelgrass at Town Neck Beach will determine the volume of material 
needed as well as size of the area to be impacted. 

The area of the proposed dredge footprint also provides habitat for winter flounder spawning and 
juvenile development. Winter flounder eggs are demersal, adhesive, and stick together in 
clusters (Pereira et al. 1999), and can be directly impacted by elevated suspended sediments and 
turbidity caused by in-water construction activities (Berry et al. 2004, 2011; Johnson et al. 2008). 
Decreased hatching success of winter flounder eggs is observed when covered in as little as 1 
mm of sediment and burial in sediments greater than 2.5 mm may cause no hatch (Berry et al. 
2011). Elevated turbidity can also impact fish species through greater utilization of energy, gill 
tissue damage and mortality. Egg and larval life stages may be more sensitive to suspended 
sediments, resulting in both lethal and sub-lethal impacts (Newcombe and Jensen 1996). To 
avoid such impacts, the placement of fill in tidal waters should be suspended during periods 
when these sensitive life stages are present. 

Essential Fish Habitat Conservation Recommendations 
The project area has been designated as EFH under the MSA for multiple federally-managed 
species including Atlantic cod. Based on the information provided in the Public Notice and 
previously reviewed information for the project and nourishment sites, the currently proposed 
dredging for beach and dune nourishment will result in a loss of complex rocky habitats within 
the intertidal and subtidal areas at Town Neck Beach. Based on the above rationale, the 
proposed project will have substantial and unacceptable impacts on EFH and ARNI. We 
recommend pursuant to Section 305(b)(4)(A) of the MSA and Part IV, Paragraph 3(b) of the 
MOA, that the ACOE adopt the following EFH Conservation Recommendation 

1. The extent ofrocky habitats at the proposed disposal site, Town Neck Beach, should be 
surveyed and depicted on the plans. The mapping of rocky habitats should include 
delineating gravel, cobble, boulder, and mixed substrates. Rocky habitats supporting 
epifauna and macroalgae should also be delineated and depicted on the plans. 

2. The scope of the beach nourishment at Town Neck Beach should be minimized to avoid 
the placement of sand over complex rocky habitats in the project vicinity. 

3. The results of all eelgrass surveys completed in, and since, 2015 should be depicted on 
the plans. 

4. Nourishment activities should not occur within 100 feet of any identified eelgrass beds. 
5. The potential for long-shore drift of placed sand to adversely impact identified eelgrass 

beds should be fully evaluated and the proposed footprint should be modified accordingly 
to minimize such impacts. 

6. All located eelgrass beds should be flagged in the field during nourishment activities and 
the contractor should be provided with plan views illustrating the eelgrass beds. 

7. The habitats proposed to be dredged at Scusset Beach should be clarified and clearly 
identified and delineated. If the proposed dredge footprint includes exposed rocky 
habitats, the footprint should be modified to avoid all dredging of exposed rocky habitats. 

8. No dredging should occur from February 1 to June 30, of any calendar year, to protect 
sensitive life history stage winter flounder EFH. 
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Please note that Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed 
written response to these EFH conservation recommendations, including a description of 
measures adopted by you for avoiding, mitigating, or offsetting the impact of the project on EFH. 
In the case of a response that is inconsistent with our recommendations, Section 305(b )( 4 )(B) of 
the MSA also indicates that you must explain your reasons for not following the 
recommendations. Included in such reasoning would be the scientific justification for any 
disagreements with us over the anticipated effects of the proposed action and the measures 
needed to avoid, minimize, mitigate, or offset such effects pursuant to 50 CFR 600.920(k). 

Please also note that a distinct and further EFH consultation must be reinitiated pursuant to 50 
CFR 600.920(1) if new information becomes available or the project is revised in such a manner 
that affects the basis for the above EFH conservation recommendation. 

Endangered Species Act 
A consultation, pursuant to section 7 of the Endangered Species Act (ESA) of 1973, as amended, 
may be necessary. Under the ESA, if the proposed project has the potential to affect listed 
species or designated critical habitat, and it is being approved, permitted or funded by a Federal 
agency, the lead Federal agency, or their designated non-Federal representative, is responsible 
for determining whether the proposed action may affect the listed species or designated critical 
habitat. In this situation, you are responsible for this determination. If you determine the 
proposed action may affect listed species under our authority, the determination along with 
justification for their determination should be sent to the attention of the ESA Section 7 
Coordinator at nmfs.gar.esa.section7@noaa.gov (NMFS Greater Atlantic Regional Fisheries 
Office, Protected Resources Division (PRD), 55 Great Republic Drive, Gloucester, MA 01930). 
After reviewing this information, we would then be able to conduct a consultation under section 
7 of the ESA. If you determine the proposed action will not affect listed species under our 
authority, no further consultation with us is necessary. Should you have any questions about 
these comments or about the section 7 consultation process in general, please contact Zach 
Jylkka at Zachary.Jylkka@noaa.gov or (978) 282-8467. 

Conclusion 
In summary, this project will have substantial and unacceptable effects on aquatic resource of 
national importance. We look forward to your response to our EFH conservation 
recommendations pursuant to both Section 305(b)(4)(B) of the MSA and 50 CFR 600.920(k), as 
well as Part IV, Paragraph 3(c) of the MOA. Should you have any questions about this matter, 
please contact Christopher Boelke at 978-281-9131 or christopher.boelke@noaa.gov 

Sincerely, 

~ 
fu\./ Michael Pentony 

Regional Administrator 
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cc: Zach Jylkka, PRD 
Michelle Bachman, NEFMC 
Tom Nies, NEFMC 
Chris Moore, MAFMC 
Lisa Havel, ASMFC 
Phillip Nimeskern, USACOE 
John Logan, MA DMF 
Kathryn Ford, MA DMF 
Ed Reiner, USEPA 
Ken Chin, MA DEP 
Robert Boeri, MA CZM 

7 



References 

Auster, P.J. 1998. A conceptual model of the impacts of fishing gear on the integrity of 
fish habitats. Conservation Biology 12:1198-1203. 

Auster, P .J. and R. Langton. 1999. The effects of fishing on fish habitat. American 
Fisheries Society Symposium 22: 15 0-187. 

Berry, W.J., Hinchey, E.K., Rubinstein, N.I., Klein-MacPhee, G. 2004. Winter flounder, 
Pseudopleuronectes americanus, hatching success as a function of burial depth in the laboratory. 
Ninth flatfish biology conference- poster presentation; 2004 Dec 1-2; Westbrook, CT. Woods 

Hole (MA): Northeast Fisheries Science Center Reference Document 04-13. 

Berry, W.J., Rubentstein, N.I., Hinchey, E.K., Klein-Mac-Phee, G. and Clarke, D.G. 2011. 

Assessment of dredging-induced sedimentation effects on winter flounder (Pseudopleuronectes 
americanus) hatching success: results of laboratory investigations. Proceedings of the Western 
Dredging Association Technical Conference and Texas A&M Dredging Seminar. Nashville, TN 

June 5-8, 2011. 

Fonseca MS, Kenworthy WJ, and Thayer OW. 1998. Guidelines for the Conservation and 
Restoration of Seagrasses in the United States and Adjacent Waters. NOAA Coastal Ocean 
Program. Decision Analysis Series No. 12. 

Helfman, G., Collette, B. B., Facey, D. E., and Bowen, B. W. 2009. The diversity of fishes: 
biology, evolution, and ecology. John Wiley & Sons. 

Johnson, M.R., Boelke, C., Chiarella, L.A., Colosi, P .D., Greene, K., Lellis-Dibble, K., 
Ludeman, H., Ludwig, M., McDermott, S., Ortiz, J., Rusanowsky, D., Scott, M., Smith, J. 2008. 
Impacts to marine fisheries habitat from nonfishing activities in the northeastern United States. 
NOAA Technical Memorandum NMFS-NE-209. Woods Hole, MA. 328 p. 

Lindholm, J., P. J. Auster, and L. Kaufman. 1999. Habitat-mediated survivorship 
of juvenile (0-year) Atlantic cod (Gadus morhua). Marine Ecology Progress Series 180:247-255. 

Lindholm, J., P.J. Auster, M. Ruth and L. Kaufman. 2001. Modeling the effects of fishing 
and implications for the design of marine protected areas: juvenile fish responses to 
variations in seafloor habitat. Conservation Biology 15: 424-437. 

Natural Research Council. 2002. Effects of trawling and dredging on seafloor habitat. 
Washington, District of Columbia: National Academy Press; 136 p. 

Newcombe, C. P. and 0. T. Jenson. 1996. Channel suspended sediment and fisheries: a 
synthesis for quantitative assessment of risk and impact. North American Journal of Fisheries 
Management 16: 693-727. 

8 



Pereira, J.J. R. Goldberg, J.J. Ziskowski, P.L. Berrien, W.W. Morse, and D.L. Johnson. 1999. 
Essential Fish Habitat Source Document: Winter Flounder, Pseudopleuronectes americanus, 
Life History and Habitat Characteristics. U.S. Dep. Commer., NOAA Technical Memorandum 
NMFS-NE-138. 

Orth, R. J., Carruthers, T. J., Dennison, W. C., Duarte, C. M., Fourqurean, J. W., Heck, K. L., ... 
& Williams, S. L. 2006. A global crisis for seagrass ecosystems. Bioscience, 56(12), 987-996. 
Chicago 

Stevenson D, Chiarella L, Stephan D, Reid R, Wilhelm K, McCarthy J, Pentony M. 2004. 
Characterization of the fishing practices and marine benthic ecosystems of the northeast US 
shelf, and an evaluation of the potential effects of fishing on essential habitat. NOAA Tech 
Memo NMFS NE 181; 179p. 

9 





September 19, 2018 

Dr. Quinn 
Chairman NEFMC 

CHATHAM LIGHT SEAFOOD 

NEW ENGLAND FISHERY 
MANAGEMENT COUNCIL 

I am writing today requesting the NEFMC consider a mussel fishery exemption in the GSC HMA 
at the September council meeting. I believe any potential mussel fishery exemption should be in the 
form of an LOA from NMFS and should include both VMS and trip reporting components. Any vessel 
given an LOA to harvest mussels in the HMA should be equipped with a mussel declumper so that any 
undersized mussels and sediments are returned overboard. 

Based on a directive dated June 25 th from executive director Tom Nies, I have worked closely 
with Michelle Bachman to develop areas for possible mussel fishery exemption based on; historically 
fished areas, information from other fishermen, and first hand knowledge. The map attached shows a 
potential mussel exemption in the northwest corner of the HMA. Thanks to captain Mark Rynasiewicz 
we were able to establish This is an area historically fished for mussels. I know there is some mussels 
there today based on information from fixed gear fishermen and The Powell survey. 

The proposal could be modified by closing the southern half during groundfish spawning 
months. This proposed exemption area is considerably smaller then the habitat committee 
recommendation of the northwest quadrant during the may committee meeting. 

At the sept 18th pdt meeting Dr. Powell stated "mussel beds in the area do not correlate or 
correspond with the presence of cobble". Dr. Powell went on to state that mussels are attached to 
mussels and that mussels-use fine sediment as anchoring substrate. The area is highly dynamic and the 
Mussel beds are known to move within the area over time. It is essential that council members review 
Dr. Powell's report thoroughly 

Towing for mussels in bottom that is rocky or full of cobbles is not feasible, this is not the scallop 
fishery where picking through a rock pile for lucrative scallops may be acceptable. Mussel tows must be 
clean to be fishable. I have submitted video of my mussel boat in operation. Notice please the 
extremely short tow time and the clean piles of mussels the tows yield. 

The mussel fishery is an opportunity for industry and fisheries managers to work together from 
the beginning to use ecosystem-based management approach to manage a fishery that; provides an 
affordable food source, provides opportunity to support coastal communities and finds the balance for 
the ecosystem and the fishery. 

Domenic Santoro 
Chatham Light Seafood 
202 Commerce park 
South Chatham Ma 02659 
508 738 0189 
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NEW ENGLAND FISHERY 
MANAGEMENT COUNCIL 

RESTAURANT READY® Mussels, Oysters and Clams shipped daily 

September 18, 2018 

Dr., Nies, 
Executive Director 
NEFMC 
50 Water St. 
Newburyport, Ma. 01950 

Dear Dr., Nies, 

I am writing to request that the Council entertain, at the meeting on September 24-27, 2018, the 
proposal submitted by Domenic Santoro for a mussel fishery exemption in the NW quadrant of 
the HMA (see attached). This proposal was developed, at your direction in a letter dated 6-25-18, 
by Michelle Bachman and Domenic and submitted for consideration at the Habitat committee 
meeting in Wakefield, Ma 8-28-18. It somehow got twisted into an EFP application and got side 
railed. This appeal is following the suggestion of Michelle in a mail dated September 4, 2018 on 
which you and Dr. Kellogg were copied. In that mail it is suggested that we ... " lobby the 
council to consider an exemption as part of the framework ... " 

At the PDT meeting today, Dr. Powell made several points that I believe support the position 
that a mussel fishery could take place within the HMA and not adversely impact habitat: 

1. Mussels do not correlate with cobble. They use small sand grains to attach to. 

2. The dominant factor impacting habitat in the HMA is sand movement. Dredging impacts are 

minimal in comparison. 

3. Mussels recruit mussels. 

There are probably a lot more mussels in the HMA that the survey work did not identify, or an 
active fishery would remove. The fishery would not remove them because of poor market 
quality, the beds were not found, or the beds were not dense enough to fish. These mussels 
would remain in the HMA and recruit more mussels. 

I appreciated your willingness to entertain this reques. 

Bill Silkes 

165 Tidal Drive, North Kingstown, RI 02852 tel: (401)294-8999-fax: (401)294-0449 
-----------------w,vw:ameri~nmusseLe0m-----------------





Scarr w. LANG •• 

MARGARET 0 . XlFARAS •# 
PETER C . BULLARO• 

SUSAN FORGUE WEINER' 

GIGI D. TIERNEY • . 

JENNIFER L. DAVIS'· 

JULIE K. Pi.TERSON • 

ANDREW R. LANG•+ 
CATHERINE B . KRAMER*-

OF COUNSEL 

HON . JOHN M. XlFARAS' 
RF:77RED JUSTICE OF'THE: SUPE:RIOR COURT 

OF COUNSEL 
HON. LLOYD MACDONALD ' 
RETIRED JU571CE OF'THE SUPE:RIOR COURT 

September 19, 2018 

Dr. John F. Quinn, Chairman 

LAW OFFICES 

LANG, XIFARAS, & BULLARD 

1 1 5 ORCHARD STREET 
NEW BEDFORD, MASSACHUSETTS02740 

TELEPHONE (508) 992• I 270 
FAX (508) 993-8696 
WWW.LXBLAW.COM 

ADMITTED TO PRACTICE 

•MASSACHUSETTS 
0 DISTRICT OF COLUMBIA 

#FLORIDA 

+NEW YORK 

•RHODE ISLAND 

SEP 1 9 201e 

NEW ENGLAND FISHERY 
MANAGEMENT COUNCIL 
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Dear Sirs: 

RE: Clam Framework- Great South Channel Habitat Management Area 

I am writing to you again on behalf of Atlantic surfclam fishermen regarding the Clam 
Framework for the Great South Channel Habitat Management Area. 

Yesterday, I attended the Plan Development Team ("PDT") meeting held in New Bedford 
regarding the habitat impact issue in the surf clam and mussel fishery. The meeting was chaired by 
Michelle Bachman. I want to compl iment the PDT members for the excellent discussion that was had 
regarding the difficulty of crafting a recommendation to the Council on how to protect essential fish 
habitat without having current relevant, scientific data to formulate their recommendation. 

It is clear from the meetings, over the past several months, that scientific data regarding the 
habitat within the Great South Channel is lacking. As I have noted in prior correspondence, there is no 
scientific data or evidence to support restricting the surfclam industry from harvesting clams in the 
Great South Channel. 

Due to the lack of scientific data and the need for such data to effectively manage the industry's 
activity, both to protect essential fish habitat and ensure the industry's continued prosperity, within the 
Great South Channel, the industry has come forward and proposed a private, public partnership to 
conduct scientific research which will produce the data necessary to draft regulations to manage the 
fishery in this unique area. In light of these circumstances and the industry's proposal, I ask that the 
Council continue and extend the exemption for the Nantucket Shoals region while the government and 



industry design and conduct a joint research program. I would expect that the details of such a program 
will be finalized within a 6 month period and the research itself would be conducted over a 3 year 
term. The data garnered from such a collaborative project will be cost effective and invaluable in 
identifying where the essential fish habitat is in the Great South Channel and also to regulating the very 
important surfclam industry as it pertains to activity in the Great South Channel. 

The surfclam industry has been collaborating with the government and has also been extremely 
cooperative throughout this process and during the last several months. In order to allow the NEFMC, 
Habitat Committee, and PDT to better understand where the industry harvests clams and the economic 
impacts any actions would have to the industry, the industry has provided BoatTracs and other data to 
your staff for plotting, analysis, and the public record. Additionally, the industry made multiple 
proposals for alternative exemptions for the Great South Channel. The industry now makes this 
additional proposal to work with the government to collect the data necessary to answer the questions 
raised by the Habitat Committee and PDT. It is clear that there is insufficient scientific data to answer 
said questions at this time. 

My clients are available to discuss the specifics of this proposal with the Council staff prior to the 
Council meeting of September 27, 2018. I look forward to hearing from you or your designees. 

CC: overnor Charlie Baker 
Senator Elizabeth Warren 
Senator Edward Markey 
Representative William Keating 
Speaker Robert Deleo 
Senate President Karen Spilka 
New England Fishery Management Council, via email to comments@nefmc.org 
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Michelle Bachman 

From: 
Sent: 
To: 
Cc: 

Subject: 

Categories: 

Dear Mr. Nies, 

MONTE ROME <montesan04@yahoo.com> 
Wednesday, September 19, 2018 7:17 PM 
Tom Nies 

David Wallace; Dan Cohen; Michael Pentony; Michelle Bachman; David Pierce; 
McKiernan Dan (FWE); Eric Powell 

September 18 PDT Meeting 

Outside correspondence, Clam action 
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NEW ENGLAND FISHERY 
MANAGEMENT COUNCIL 

I attended the PDT meeting in New Bedford on Sept 18, and am writing to express my 
opinions about the meeting and to recommend a course of action for the fulfillment of the needs 
related and mandated for the GSHMA rule making concerning surf clamming. I am a surf clam vessel 
operator and surf clam processor. My vessels are: FN Tom Slaughter, FN Tom Slaughter 2, FN 
Bing Bing, all surf clam vessels, and FN Hotate, a 6001b scallop boat. I process surf clams and other 
seafood out of Gloucester at lntershell International Corp. 

My takeaway from the meeting was that for the first time the PDT was adequately informed 
about the surf clam habitat in the Nantucket Shoals area. Scientist and Dr. Eric Powell, on behalf of 
SCEMFIS presented a body of research from the scientific study of the Shoals which was conducted 
in late summer of 2017. Dr. Eric Powell was an important contributor to the survey work as it occurred 
and through his involvement with this organization as it compiled, analyzed and reported the 
results. His presentation at the PDT Meeting was his report in his own words as he presented the 
accompanying slide show of his results. Dr. Powell's science produced the 'BEST AVAILABLE 
SCIENCE" on the subject to date and necessarily must be used in the rulemaking. It seemed that the 
PDT members agreed with this as they responded to the question of "how did they rate the newly 
presented science compared to the static drop photos collected which had been applied as BEST 
AVAILABLE SCIENCE in the previous analysis for rule making in the GSCHMA. It is essential that all 
members of the Council as well as other interested parties review Dr. Powell's report thoroughly. 

At the meeting numerous charts and documents were presented but the one most telling about 
how surf clamming affects its territory is the one depicting the overlaid tows collected from NMFS 
OLE from VMS tracks of the vessels working the area over several years. In this slide you can clearly 
see that there is minimal activity in the red hash mark area which has been designated as 'closed' 
which is a valid indication that surf clamming and essential habitat are not co-dependent and that 
clamming does not take place in those types of substrate. Additionally you can see that the surf 
clammers do not fish in certain areas more directly in the channel area for the same reason - the 
mixed substrate bottoms with essential elements to the fish habitat are not workable or productive for 
the surf clam fleet. Gear damage is a serious consideration when clamming and all of us avoid the 
habitat areas where damage is likely to occur. Down time from gear damage is often more costly than 
the damage itself. 

After the presentation at least one committee member suggested that maybe this was not 
habitat that needed protection - a welcome comment and believed to be true after review of the many 
aspects of the EFH discussion. 
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It is equally questionable as to whether the mussel habitats and harvests of the mussels affect 
the EFH at all as the mussels do not attach to cobbles, rocks or boulders but rather to small 
sediments at best and each other as a rule. This information was also presented by Dr. Powell who 
has studied the mussel habitat at length and verified this information during the clam survey work of 
2017. 

The surf clam habitat is surf clam habitat and is not all things to all animals. The surf clam 
specie resets itself often and recovers after a few years because the harvesting is not destructive to 
their habitat and there are no other different types of animals particularly aggregating there because 
this is surf clam habitat. This defined habitat is for the growth and reproduction of surf clams and not 
different types of species which is why it is not reasonable to assume that surf clamming damages 
other habitats more suitable to the EFH. If surf clams don't live in the Northeast closed area, then why 
would Cod live or spawn in the surf clam habitat. 

The surf clam community has offered to use it's vessels and manpower to continue to collect 
the data necessary to assist the Council in their analysis and we hope the Council hears us and takes 
us up on it because there are too many assumptions being offered as foundation for the rule making 
regarding this area of concern as was expressed by many if not all members of the Team. 

It is recommended that the Council allow the Industry to assist them in filling in the many 
blanks about this habitat by partnering with us and reverting to the originally suggested exemption of 
3 years so that we can have adequate time to better define this area as to just what it represents and 
take the assumption based rule making out of the equation. 

Very truly yours, 

Monte Rome 
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Sherie Goutier 

Subject: FW: EFP 

-----Original Message-----
From: Domenic Santoro <dsantoro3@icloud.com> 
Sent: Tuesday, September 18, 2018 7:25 AM 

~ ~«an,~ rm 
SEP 18 2018 @ 

,NEW ENGLAND FISHERY 
MANAGEMENT COUNCIL 

To: Ryan Silva <ryan.silva@noaa.gov>; Michael Pentony <michael.pentony@noaa.gov>; Michael Ruccio 
<michael .ruccio@noaa .gov> 
Cc: Michelle Bachman <mbachman@nefmc.org>; adam@americanmussel.com; Bill Silkes <bill@americanmussel.com>; 
gsilkes@americanmussel.com 
Subject: EFP 

Ryan 

Please withdraw my earlier request for an EFP to locate mussel beds within the GSC HMA. My request for an EFP has 
been turned into something entirely different than my intention. Based on feedback from the NEFMC Director Tom 
Nies the EFP was an attempt to provide better information to the council to make more sound decisions. Instead I feel it 
has turned into a bureaucratic tool. I am reserving the right to submit an EFP at a later date. 

Domenic Santoro 
508-738-0189 
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NEW ENGLAND FISHERY 
MANAGEMENT COUNCIL 

985 OCEAN DRIVE 
CAPE MAY, NEW JERSEY 08204 

TEL. (609) 884-3000 
16BROADCOMMONROAD 
BRISTOL, RHODE ISLAND 02809 
TEL. (401) 253-3030 

140 WALDRON ROAD 
FALL RIVER, MA 02720 

TEL. (508) 990-9040 
www.atlanticcapes.com 

September 17, 2018 

Mr. Tom Nies, Executive Director 
New England Fishery Management Council 
50 Water Street 
Newburyport, MA 01950 

Via email: tnies@nefmc.org 

Dear Mr Nies, 

This letter outlines a request by the surf clam industry currently fishing in the GSCHMA that the full New 
England Fishery Management Council at its September meeting vote to modify the Habitat Committee 
Motion of August 28, 2018 which is copied below: 

1. "(Reid/Alexander) Move to task the PDT to analyze five of the areas proposed by the 

clam industry (Rose and Crown, McB/air, Zone A, Zone B, and Zone D} for development 

into a rotational area management scheme, which should: 

a. Minimize adverse effects on EFH per the goals/objectives of OHA2; 
b. Consider historical fishing effort; 

c. Develop 2-3 distinct areas for rotation with a timeframe of a minimum of 7 years 

open per area in succession; 

d. Consider age distribution of clams in these areas." Motion carried 8/1/1 

There are two areas contained within the Habitat Committee motion which we believe need to 

be modified by a motion of the NE FMC in its charge to the Habitat PDT. 

1. Proposed modification to allow seasonal access to cod spawning areas - East Door, Old 
South, Zone C, and Zone E: 

We believe the basis for the motion was a cod spawning analysis of the New England Fishery 

Management Council Staff, presented to the Habitat Committee on August 28, see below: 
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NEFMC Habitat PDT, Au&ust 24, 2018 

The motion would close four proposed surf clam exemption areas year-round due to seasonal 

cod spawning. To the best of our knowledge the best available information indicates cod 

spawning takes place in these areas in November in December. To assure clamming is not 

taking place during cod spawning, we propose the four areas would be closed for surf clamming 

for six months, e.g. October through March. We propose that the same four areas would be 

seasonally open for surf clamming for six months April 1 through September 30. Therefore we 

propose that the motion be modified to allow surf clamming for six months when cod spawning 

is not occurring in the four the areas- East Door, Old South, Zone C, and Zone E. Cod spawning 

closure should be October through March. 

2. The second issue concerns references to rotational management in the Habitat 

Committee motion. 

e. If the intent of the Habitat Committee motion was some form of Habitat 

Rotational Management of the GSCHMA surf clam exemption areas for habitat 

reasons, the science is not available. 

f. If the intent of the Habitat Committee was some form of rotational 

management to increase yield per recruit of surf clams, this is a NEFMC Habitat 

Management Amendment not a Surf Clam Amendment of the MAFMC. The 

Habitat Amendment is not the appropriate vehicle to experiment with 
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rotational management. The MAFMC would be the appropriate forum for a 

discussion of rotational management, but NMFS lack of survey and analytical 

time of NEFSC staff make any discussion at the MAFMC impractical. 

g. Therefore the concept of rotational management should be removed from the 

motion: 

If the intent of the Habitat Committee's motion was to suggest rotational management for 

habitat reasons, e.g. to clam some areas and then allow them to remain fallow to return to pre

dredging condition, we believe specific scientific information for the GSCHMA is insufficient to 

justify any arbitrary number of years of a rotational management scheme. 

Moreover we believe the best available science shows that the GSCHMA, in the areas in which 

we are seeking an exemption, has significant high velocity currents and storm events that 

return the area to pre-dredge conditions in a matter of months not years. 

In the event the NE FMC votes for seasonal cod closures of the four exemption areas these 

would be good areas for initial scientific evaluation using either drop cameras or side scan for 

those specific areas immediately after clamming ceases and then prior to the area opening 

again, e.g. what impacts can be seen after six months. 

In the event the Habitat Committee motion was intended to increase the yield per recruit that 

would be a surf clam plan amendment of the Mid-Atlantic Fishery Management Council 

(MAFMC). 

If some NEFMC members are looking at the successful scallop fishery rotational management 

program, there is a big difference in surf clams. Scallop rotation to increase yield per recruit 

has been successful because of an annual commitment of significant NEFSC analytical time and 

NMFS commitment to three annual surveys (one by NMFS and two by academia), all of which 

provides robust data to identify juvenile scallops and open and close large managed areas. 

Even the rotational management of scallops to increase yield per recruit is a NEFMC Scallop 

Plan Amendment, it is not a NEFMC Habitat management measure. 

NMFS does not have the same commitment to surf clams. NMFS performs surfclam and ocean 

quahog surveys every year for only 1/3rd of the fishery and then does a NEFSC assessment only 

once every three years. The NMFS surveys does not include GSCHMA because the survey vessel 

is too large to operate in the area. 

For all of the above reasons we propose that any reference to rotational management be 

eliminated from the motion. A simplified motion, to be passed by the full NEFMC at its 

September meeting to guide the Habitat PDT could be: 
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Move to task the PDT to analyze five of the areas proposed by the clam industry (Rose 

and Crown, McBlair, Zone A, Zone B, and Zone D) for year round exemption and four of 

the areas to be seasonally exempt from March 1 to August 31 and closed for six months 

for the protection of spawning codfish (East Door, Old South, Zone C, and Zone E). 

On behalf of the clam industry currently fishing the GSCHMA, I hope the NEFMC will discuss our 
proposed changes to the Habitat committee's motion in its charge to the habitat PDT, as the 
habitat PDT analyzes the practical design of exemption areas in the GSCHMA based on the ten 
years VMS analysis of the NEFSC. 

Thank you for your cooperation with the above. 

?))CJ__ 
Daniel Cohen, Atlantic Capes Fisheries, Inc. 
Cc: Ben Galuardi, NMFS 

Dr. Quinn, NEFMC 
Chris Shriver, Atlantic Capes 

Dave Wallace, Wallace Associates 
Guy Simmons, Sea Watch 
Michael Lavecchia, LaMonica 
Tom Dameron, Surfside 
Monte Rome, lntershell 
William Semrau, NMFS OLE 

Michelle Bachman, NEFMC 
Chad Brayton, Atlantic Capes 
Louie LaGace, Mariette 

James Meyers, Sea Watch 
Daniel Lavecchia, LaMonica 
Sal LaMonica, Surfside 
Allen Rencurrel, Nantucket 
John Verissimo, MFMGA 
Kelly Spalding, NMFS OLE 
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