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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 

May 19, 2022 

Colonel Esther S. Pinchasin 
District Engineer 
U.S. Army Corps of Engineers 
Baltimore District 
2 Hopkins Plaza 
Baltimore, Maryland 21201  

RE: City of Havre de Grace/Water Street Living Shoreline & Heritage Park Boating Access 
Project; NAB-2020-60853-P13 

Dear Col. Pinchasin: 

We have received your letter dated April 28, 2022, notifying us of your intent to issue the permit 
for Water Street Living Shoreline Project (NAB-2020-60853) proposed by the Mayor and City 
of Havre de Grace in the Susquehanna River, Harford County, Maryland and requesting that we 
indicate whether we intended to seek higher-level review between our agencies in accordance 
with Part IV, Paragraph 3(c) of the Clean Water Act Memorandum of Agreement (MOA) 
between our agencies. Over the past several months, we have worked with your staff to review 
the proposed project and its effects on NOAA trust resources. As stated in our February 12, 
2021, letter, we are concerned that the proposed action will result in substantial and unacceptable 
impacts to aquatic resources of national importance, including productive aquatic habitats for our 
Nation’s fisheries. 

Currently, the applicant is proposing to fill 1.95 acres of annually-recurring SAV (Vallisneria 
americana, predominantly) and 0.79 acres of unvegetated aquatic habitat for the purpose of 
creating areas of tidal marsh, uplands, stormwater retention basins, and a boat launching facility. 
Throughout much of this shoreline, the purpose of the proposed fill is to stabilize an existing 
failing bulkhead containing historical earthen piers. The extensive inter-agency coordination that 
occurred over the past several months helps to ensure that all proposed impacts and benefits are 
understood, challenges to successful project establishment are anticipated, and efforts to offset 
project impacts are appropriately pursued. While we continue to have several remaining 
concerns about the proposed project as discussed below, we do not intend to seek higher-level 
review of your permit decision, due in part to the measures you have required to avoid, 
minimize, mitigate, or otherwise offset proposed impacts to aquatic habitats, including SAV, 
which support our trust resources. 

The comments provided below describe our remaining concerns with the proposed project, 
catalog the extent to which the project has changed over the past many months, and acknowledge 



 

 

  
 

 
 

 
 

 
  

 
   

   
   

  
     

    
   

 

  

 
  

  
  

   
  

 
 

   
 

    
  

   
  

  

 
 

    
  

 
   

 
 

 

the collective effort to ensure that agency concerns were addressed during the review process. 
We state our remaining concerns for the purpose of informing future project phases and 
cultivating the ongoing interagency discussion on living shorelines, their approaches, and 
impacts to aquatic habitats. 

Project History 

On December 8, 2020, the District initiated consultation with us pursuant to the MSA, by 
providing us with an essential fish habitat (EFH) assessment for the proposed action. In our 
February 12, 2021, letter, we outlined concerns regarding impacts to EFH, including 2.1 acres of 
submerged aquatic vegetation (SAV) estimated to be filled at that time. We also provided an 
extensive explanation of the unique ecological value of SAV in the project area to our trust 
resources and expressed a number of concerns regarding missing information and proposed 
impacts that appeared avoidable or lacked proper justification. At that time, we recommended 
that the permit be held in abeyance until additional information could be provided for our review 
and impacts to EFH and SAV were minimized to the maximum extent practicable. 

Over the intervening months, we engaged in several rounds of comments with the applicant and 
their consultant to address a number of outstanding questions and concerns. In 2021, these 
comments were provided to the applicant on January 15, May 4, July 1, October 7, and 
November 5, as well as on February 10, 2022. We also provided you with a letter dated 
December 2, 2022 to inform the development of the permit for this project. During this period of 
exchange, the applicant provided responses to our comments, some of which addressed our 
concerns. They also provided information to allow for a more thorough evaluation of the project 
and proposed several alterations to project goals, plans, and approaches to mitigate impacts, as 
follows. We have indicated the date on which each change or response was provided to us 
below: 

● Additional information was provided on several project components to allow our
evaluation of project purpose/need and account for proposed impacts. This included:

○ Results of a survey of the existing bulkhead along part of the project shoreline to
substantiate claims of potential failure (September 3, 2021);

○ Full results of sediment surveys to verify the extent and characteristics of
contaminants in the adjacent upland fills (September 3, 2021);

○ Full SAV survey report completed by the Havre de Grace Maritime Museum
(March 30, 2021) and the incorporation of those data into project plans and
impact plates (October 28, 2021).

● Project plans and impact estimates were adjusted in response to resource agency
comments and to better reflect current and anticipated site conditions, as follows:

○ Planting plans were updated to reflect site salinity conditions and include
freshwater plantings (March 30, 2021);

○ Anticipated plant communities, considered by you to offset losses to aquatic
habitats, were further refined based on proposed elevations and site hydrology.
This included the elimination of stormwater basins classified as tidal marsh
(October 28, 2021). Also, elevations up to +4.65’ MLW were proposed as high
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marsh areas (October 28, 2021) and this was later revised to be limited to areas 
between MHW and +3.65’ MLW (December 13, 2021); 

○ Areas of proposed filling for wetland/upland creation (1.34 acres, in total) were
removed to minimize impacts to SAV and avoid filling channelward of intact
existing bulkheads (October 28, 2021).

● A project narrative and alternatives analysis (AA) was provided to help you determine
the least environmentally-damaging practicable alternative (LEDPA). This document was
first provided to us on December 8, 2020, and was subsequently updated to facilitate
permitting and address resource agency concerns, as follows:

○ Project goals and objectives were changed to avoid requirements to examine
offsite alternatives. Primarily, the applicant removed their stated goal to fulfill
total maximum daily load (TMDL) credits and associated water quality
improvement requirements in accordance with the 2014 Chesapeake Bay
Watershed Agreement (March 30, 2021);

○ Per our request, a conceptual alternative design, designated “Alternative 6,” was
provided that considered the removal of the historical earthen piers to restore a
more natural shoreline contour and remove contaminated sediments (March 30,
2021). This alternative was deemed impractical due to the estimated cost of
$625,000 for sediment excavation and disposal (September 3, 2021);

○ An alternative, “Alternative 8,” was included which represented the final project
design (December 13, 2021).

● A compensatory mitigation plan was developed to offset impacts to SAV (January 26,
2022). This was further revised based on comments from the resource and regulatory
agencies (March 15, 2022).

Impacts to be Permitted and Remaining Concerns 

While several changes have been made to certain aspects of the project to minimize impacts to 
SAV, we remain concerned that the fundamental approach to this shoreline has not changed from 
what was proposed in 2020. The historical earthen piers that are filled with anthropogenic waste 
and contaminated sediments are still proposed to be capped in place without addressing these 
underlying issues associated with the contamination on the site all while further exacerbating 
historical encroachment into the Susquehanna River and its floodplain. We do appreciate that 
further minimization was pursued, especially in areas channelward of intact shoreline 
stabilization structures. Nevertheless, we have continuously advocated for the removal of the 
historical earthen piers to restore a more natural river bank and floodplain habitat. While we 
acknowledge the value of intertidal wetlands that the applicant intends to create, it appears that 
alternative approaches could have addressed the challenges of this shoreline (e.g., water 
stagnation, access) more holistically while also avoiding impacts to our trust resources to a 
greater extent. These historical earthen pier fills that now contain contaminated sediments will 
continue to present challenges under future anticipated conditions, including relative sea-level 
rise (RSLR). We are aware that this alternative approach would have represented a significant 
investment, but it would have also addressed all major concerns that we have for this site, as 
discussed below.  
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While we generally support actions to stabilize an existing bulkhead that could fail and release 
contaminated sediment into adjacent habitats, we have concerns about several project elements 
that have been included under the justification for the fill placement in some locations. First, in 
certain sections of shoreline this fill is proposed channelward of an intact rip-rap revetment that 
does not require stabilization. Therefore, the habitat tradeoffs are proposed solely for the purpose 
of creating intertidal wetlands and uplands in areas of SAV. We had previously recommended 
that this area of construction be completed in a later phase of the project so that the success of 
the applicant’s preferred design can be demonstrated prior to the filling of additional SAV, but 
this approach was not incorporated into the permit. 

Also, areas of in-water fill are being used to support stormwater conveyance features to improve 
treatment of an existing outfall that is currently located in tidal waters. We agree that upland 
runoff should be addressed, but do not support the filling of aquatic habitat to accomplish that 
task. Furthermore, the applicant’s contractor has acknowledged that the stormwater conveyance 
feature proposed is not adequately sized to provide the desired stormwater residence time for the 
100-year storm event. The frequency of such storms appears to be increasing and the filtering
capacity of these features will only be further diminished under future conditions (i.e., RSLR). It
remains unclear whether alternative approaches to stormwater management could be more
effective in the long-term. This is, in part, due to the fact that the applicant was unwilling to
examine off-site alternatives for this upland runoff treatment. We are concerned that the
proposed approach represents an unjustified filling of tidal waters for a treatment wetland whose
function will be diminished under RSLR.

We also have serious concerns about the applicant’s intention to apply this project toward their 
obligation to fulfill water quality credits (i.e., TMDL credits) while simultaneously applying the 
wetland creation to offset impacts to an aquatic habitat (i.e., SAV) that is also a priority under the 
2014 Chesapeake Bay Watershed Agreement. In fact, this agreement reaffirms that water quality 
standards were inherently adopted for the purpose of enabling the fulfillment of the habitat goals. 
These goals include restoration targets for both tidal wetland and SAV and should not work in 
opposition to one another. Furthermore, it is notable that the wetland creation is also applied 
toward offsetting impacts to habitats protected under CWA Section 404. This apparent “double 
counting” is not consistent with the 2008 mitigation final rule. Ultimately, we are concerned that 
this project is being applied to satisfy multiple programs when there are inherent resource 
tradeoffs that may not be fully justified, as well as the precedent that this may set for other 
projects in the District. 

Finally, there are several ecological equivalences established by your mitigation requirements 
and claimed by the applicant which do not accurately reflect the unique ecological value of SAV 
for our trust resources. For example, the applicant repeatedly asserted that intertidal wetlands 
will fundamentally serve the same ecological function as the existing beds of V. americana that 
are proposed to be filled. We disagree with this characterization, which is based on a 
misinterpretation of a study cited by the applicant. In that paper, Barbier et al. (2011) provide 
information to inform the economic valuation of existing aquatic habitats for the purpose of 
guiding their conservation and enhancement. That study does not appear to provide any guidance 
on weighing habitat tradeoffs. In fact, the authors argue that protection of existing habitats 
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should be the priority over creation because wetland restoration projects may fail to reach full 
ecological utility/function. By accepting the creation of low marsh as acceptable mitigation for 
filling existing SAV (at a 2:1 ratio), we are concerned that you may be supporting this unfounded 
equivalence. Furthermore, high marsh, which is not flooded by the daily motion of the tides, is 
being considered to offset impacts to unvegetated benthic habitat (at a 1:1 ratio, approximately), 
that in some cases (i.e., gravel) may provide spawning habitat for anadromous species such as 
yellow perch. Ultimately, this project assumes many false equivalencies. In light of the 
challenges that this site has faced in the past (e.g., contamination, filling) and will likely face in 
the future, due to its dynamic setting along a major river along with the anticipated effects of 
RSLR, these inappropriate equivalencies are especially troubling. 

Impacts to SAV are difficult to offset through compensatory mitigation. This is understood both 
by the regional regulatory community and the applicant. It is a major reason the resource 
agencies have continued to advocate for landward alternatives to fully avoid this ecologically 
valuable resource. However, since you are proposing to require the applicant to offset the fill of 
1.95 acres of SAV and 0.79 acres of unvegetated bottom through wetland creation (1.11 acres), 
on-site SAV regeneration (0.49 acres), and offsite compensatory mitigation (1.26 acres), we will 
work with your staff to ensure the successful development and execution of this compensatory 
mitigation plan and we encourage the applicant to seek the expert guidance of SAV biologists at 
the Maryland Department of Natural Resources. We appreciate that you have chosen to require 
compensatory mitigation following your determination that the proposed impacts are 
unavoidable. We anticipate reviewing annual monitoring and adaptive management reports and 
meeting with the applicant once annually to discuss project outcomes. This should likely occur at 
a Joint Evaluation meeting to ensure broad participation. This continued investment should help 
to ensure that project goals of ecological restoration are fully realized. 

Conclusion 

Over the past many months, the applicant and your staff demonstrated a shared commitment for 
continued coordination with us and other agencies. We acknowledge the extensive work that this 
required, despite existing workloads. We participated in countless interagency meetings in order 
to gain a better understanding of the proposed project, its impacts, and discuss agency concerns 
and information needs. We appreciate the willingness of various partners to discuss complex 
issues and weigh conflicting opinions. Please do not hesitate to contact Jonathan Watson in our 
Annapolis field office at (978) 675-2180 or jonathan.watson@noaa.gov in all future matters 
pertaining to NMFS-HESD involvement in this project, or in the event that you have questions 
regarding this correspondence. 

Sincerely,

Louis A. Chiarella 
Assistant Regional Administrator 
for Habitat and Ecosystem Services 
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cc: USACE – A. Elliot, W. Chandler 
PRD – B. Hopper 
EPA, Region III – J. Lapp, M. Fitzgerald 
FWS – R. Li, S. Eyler 
MDNR – R. Limpert, J.B. Landry 
MDE – H. Nelson, D. Spendiff 
BPW – W. Morgante 
MAFMC – C. Moore 
NEFMC – T. Nies 
ASMFC – L. Havel 
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May 6, 2022 

 
Jonathan Hare 
Science and Research Director 
National Oceanic and Atmospheric Administration 
Northeast Fisheries Science Center 
166 Water Street 
Woods Hole, Massachusetts 02543  
 
Brad Blythe 
Chief, Branch of Biological and Social Sciences & BOEM Scientific Integrity Officer 
Bureau of Ocean Energy Management 
Office of Renewable Energy Programs 
45600 Woodland Road (VAM-OREP) 
Sterling, Virginia 20166 

Dear Dr. Hare and Dr. Blythe, 
 
Please accept these comments from the New England Fishery Management Council (New 
England Council) and the Mid-Atlantic Fishery Management Council (Mid-Atlantic Council) 
regarding the NOAA Fisheries and BOEM Federal Survey Mitigation Implementation Strategy 
for the Northeast U.S. Region. The Councils rely heavily on NOAA’s scientific surveys for 
development of key management measures, including measures required by law such as annual 
catch limits. We strongly support efforts to understand and mitigate the negative impacts of 
offshore wind development on these surveys. 

The New England Council has primary management jurisdiction over 28 marine fishery species 
in federal waters and is composed of members from Maine to Connecticut. The Mid-Atlantic 
Council manages more than 65 marine species1 in federal waters and is composed of members 
from the coastal states of New York to North Carolina (including Pennsylvania). In addition to 
managing these fisheries, both Councils have enacted measures to identify and conserve essential 
fish habitats (EFH), protect deep sea corals, and sustainably manage forage fisheries. The 
Councils support efforts to mitigate the effects of climate change, including the development of 
renewable energy projects, provided risks to the health of marine ecosystems, ecologically and 
economically sustainable fisheries, and ocean habitats are avoided. 

While the Councils recognize the importance of domestic energy development to U.S. economic 
security, it is important to note that marine fisheries throughout New England and the Mid-
Atlantic are profoundly important to the social and economic well-being of communities in the 
Northeast U.S. and provide numerous benefits to the nation, including domestic food security. 

 
1 Fifteen species are managed with specific Fishery Management Plans, and over 50 forage species are managed as 
“ecosystem components” within the Mid-Atlantic Council’s FMPs. 
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Both Councils updated their policy on wind energy development in December 2021, working 
together on policy development and adopting the same language. Our comments in this letter 
build upon this policy.  

Summary of Recommendations 

• As time and resources allow, consider impacts to the Northeast Area Monitoring and 
Assessment Program (NEAMAP) and other partner surveys as part of the mitigation 
strategy. 

• Provide additional detail on the intent and differences between certain objectives. 
• Clarify the feasibility of implementing mitigation program and survey-specific plans 

given resource and funding constraints. 
• Recommend data sharing strategies. 
• Establish new, long-term monitoring surveys. 
• Analyze cumulative effects on NOAA surveys from all wind projects. 
• Streamline and facilitate process for obtaining the necessary incidental take 

authorizations for endangered and protected species for surveys completed by wind 
developers. 

• Bring in the Northeastern Regional Association of Coastal Ocean Observing Systems 
(NERACOOS) and Mid-Atlantic Coastal Ocean Observing System (MARACOOS) as 
partners. 

• Seek Council participation on work groups and consult with Councils on effectiveness of 
monitoring efforts. 

• Develop a NOAA website to host updated implementation strategy materials, 
announcements of public meetings and comment opportunities, and a tracking dashboard 
measuring progress and effectiveness of mitigation measures. 

Completeness of Strategy, Impacts, and Components 

This strategy should more explicitly consider implications for other partner surveys such as the 
Northeast Area Monitoring and Assessment Program (NEAMAP). Such evaluations might be 
more limited than those completed for core NOAA Fisheries surveys, but it would be useful to 
estimate the extent to which these surveys may be impacted by development and what the effects 
might be on fisheries management. 

The draft mitigation strategy states it is too late to avoid impacts to NOAA Fisheries surveys 
from offshore wind projects with approved Construction and Operations Plans (i.e., Vineyard 
Wind 1 and South Fork Wind). The magnitude of survey impacts from these projects is unclear 
and should be clarified. To avoid loss of data quantity, accuracy, and precision, with associated 
downstream impacts, the impacts of these projects will need to be mitigated through this 
implementation strategy.  Clarity should be provided on the feasibility of redesigning surveys or 
deploying new types of surveys at sites where projects have already been permitted. 

Goals, Objectives, and Actions 

We agree that a “workflow for identifying federal survey mitigation needs in a timely manner as 
part of the permitting and leasing framework” (Action 1.1.2) is important. However, we would 

https://s3.amazonaws.com/nefmc.org/NEFMC-Offshore-Wind-Energy-Policy-December-2021.pdf
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appreciate more detail on what this means. Is this action envisioned as part of the EIS 
development process, where impacts of specific projects on surveys are identified? Action 3.1.1 
under Goal 3 is to “Document and analyze impacts of offshore wind energy development on 
NOAA Fisheries surveys during the environmental review process for individual projects”, so 
we assume something different is envisioned here. Or is this action intended to be a broader 
effort, thinking across multiple projects and timelines? The reference to the leasing framework 
suggests that the idea is to begin considering survey mitigation needs early in the process, as 
lease areas are being developed. We would agree with this. This might be especially important in 
the Gulf of Maine or in other deep-water areas if vessel access for alternative surveys is 
challenging due to floating arrays (this relates to Action 3.2.3). 

Given the complexity and importance of mitigating impacts to NOAA Fisheries surveys, it will 
be important to obtain all necessary resources, including funding, to achieve all the outlined 
goals and objectives (objectives 1.2 and 1.3 in the draft strategy). Section 8 in the draft strategy 
includes a list of potential funding sources, which are not guaranteed. Table 2 includes numerous 
actions with completion dates beginning this fall that are not yet funded. If all the outlined goals, 
objectives, and actions cannot be achieved using federal funds or other grants, we recommend 
any applicable survey mitigation measures be required as part of lease and permit conditions for 
wind projects (Action 1.3.2). Alternatively, NOAA and BOEM could prioritize and complete a 
focused subset of the actions versus partially addressing all actions.  

As part of either Objective 2.2 or Goal 4, we suggest considering new, long-term monitoring 
surveys to be conducted by NOAA Fisheries. Long-term monitoring is important to adequately 
sample new habitats created by offshore wind energy development, species regime shifts because 
of climate change, etc. 

Cumulative effects on NOAA Fisheries surveys from all offshore wind energy projects should be 
analyzed as part of Objective 3.1, Action 3.1.1. Documenting and analyzing impacts for 
individual projects is important; however, the aggregate effects are critical to understanding 
regional impacts.  

Objectives 4.1 and 4.2 are similar. It would be helpful to outline specific review tasks to be 
completed quarterly (strategy review) vs. annually (program and survey-specific plan reviews). 
We assume that survey-specific plan reviews will be done after the survey is conducted each 
year, but in time to adapt the mitigation plan for the following year. Since surveys are done on 
different schedules, this could argue for a rolling review survey by survey, rather than a larger 
annual evaluation. 

Consideration of new survey technologies will be important but issuing and evaluating responses 
to an annual request for information for survey technologies (Action 4.4.1) could be quite time-
consuming. It would be useful to know more about what this process might entail, and how 
alternative survey technologies would be evaluated by NOAA Fisheries. This seems like an area 
of work where identifying partners who are also exploring or using these technologies would be 
worthwhile.   

We are encouraged that Objective 4.5 includes monthly tracking and reporting on wind energy 
development in the U.S. This product will be useful beyond survey mitigation. As part of Action 
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4.5.1, we strongly urge BOEM to include downloadable GIS layers with proposed project 
layouts including cable routes as part of the dashboard for stakeholders to understand the 
regional cumulative effects of all proposed projects more easily. 

Additional detail and specificity should be provided for Objective 4.6 as it is not clear if the 
intention is to adapt surveys to reflect ecosystem changes. If survey adaptation due to climate 
change is already planned for, this should be integrated with offshore wind survey mitigation 
work.  

Goal 5 (coordinated execution and sharing knowledge) is essential. Ideally NOAA and BOEM 
staff and other partners from outside the region will be integrated into the process at the outset so 
knowledge sharing can occur on an ongoing basis.  

Developer Monitoring Surveys 

We strongly support evaluation and integration of developer monitoring surveys with NOAA 
Fisheries surveys (Goal 2), regional standards (Objective 2.1), and compatibility with NOAA 
surveys (Objective 2.2). Data sharing strategies, including plans for distributing developer-
collected data, should be further elucidated. The strategy should clarify whether and how 
developer-collected monitoring data will be combined with or aligned with data from the NOAA 
Fisheries surveys. We recommend that all project-specific monitoring studies be shared with 
NOAA Fisheries, made publicly available, and integrated with the existing survey data where 
possible. When these studies cannot be integrated with NOAA Fisheries survey data to support 
fisheries management, an explanation for why should be provided for future data users.  

We understand that surveys conducted by developers may require authorizations under the 
Marine Mammal Protection Act and the Endangered Species Act. Especially as these surveys can 
represent continuous time series, timely issuance of any required authorization is important to 
avoid temporal gaps in coverage. The mitigation strategy should consider ways to facilitate and 
streamline this process. 

Working with Partners 

We appreciate that the draft strategy identifies the Councils as partners in the survey mitigation 
process. We understand that the strategy was intentionally left open-ended as to how 
stakeholders including the Councils might be involved. Suggested paths for Council involvement 
include: 

• Council member and/or staff participation in work groups addressing specific issues 
(e.g., the Scallop Survey Working Group), based on resource availability and expertise.  

• Consultation on the effectiveness of long-term monitoring efforts to adequately measure 
impacts of offshore wind development on Council-managed species. 

NERACOOS and MARACOOS (Northeast and Mid-Atlantic Regional Association Coastal 
Ocean Observing Systems) would also be useful partners in this work.  
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Communication and outreach recommendations 

Survey mitigation is a complex, long-term issue that will involve multiple teams working across 
NOAA, BOEM, and partner organizations. Offshore wind development is complex and fast-
moving. We suggest the following ways to improve communication on these issues: 

• We agree that a NOAA website (Action 5.3.3) is essential. This site should host the final 
strategy, a routinely updated copy of the Goals, Objectives, and Actions table, 
announcements of public meetings and comment opportunities, and other related reports 
and information. The website should also include Objective 4.3’s dashboard for tracking 
how the mitigation measures are being implemented and adapted, and whether the 
measures have been effective at achieving the stated goals and objectives.  

• NOAA should identify a staff member to liaise with the Councils and serve as a point of 
contact on survey mitigation issues (perhaps the program coordinator noted in Action 
5.1.2). This individual should provide periodic updates to the Councils during their 
meetings at appropriate intervals, perhaps twice per year.  

• Communications and outreach should not focus just on scientific publications and 
scientific presentations. The strategy should more explicitly acknowledge that 
communications and outreach to non-technical audiences will be prioritized. For 
example, BOEM and NOAA should provide easily digestible information on the likely 
impacts survey changes will have on stock assessments and scientific uncertainty levels 
used in management, where possible. Impacts on assessments will be important for 
Councils (including their Scientific and Statistical Committees) to understand. The issue 
of survey mitigation is complex, and detailed materials will be important for scientific 
stakeholders; however, other users will appreciate higher-level summaries of changes 
made and their implications.  

Minor errors noted in the draft strategy 
The following errors in the document are not substantive to the overall conclusions drawn but 
should be corrected in the final strategy document. 

• Councils should be referred to as Fishery (not Fisheries) Management Councils on page 
18 and throughout the document. 

• The document refers to the Management and Conservation Act on page 18; this should be 
corrected to Magnuson-Stevens Fishery Conservation and Management Act. 

• Page 18 and page 25 refer to the Atlantic States Marine Fisheries Commission as "the 
Interstate Fisheries Commission" and the "Marine Fisheries Commission", respectively. 
The phrase Atlantic States Marine Fisheries Commission would be clearer. 

• The role of states in fisheries management is downplayed on page 19. The Atlantic States 
Marine Fisheries Commission (ASMFC) is composed of "member states", not 
"representatives from coastal states." The states’ role in ASMFC should also be noted 
under the state bullet on page 19 given that the states manage fisheries.  

Conclusion 

We look forward to working with NOAA and BOEM on these important issues. Please contact 
us if you have any questions. 
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Sincerely, 
 

 
Thomas A. Nies 
Executive Director, New England Fishery Management Council 
 

 
Dr. Christopher M. Moore 
Executive Director, Mid-Atlantic Fishery Management Council 
 

 
cc: J. Beaty, M. Luisi, W. Townsend 



 
 
 
May 2, 2022 
 
 
 
Ms. Janet Coit, Assistant Administrator 
NOAA Fisheries 
1315 East-West Highway 
Silver Spring, MD 20910 
 
Ms. Amanda Lefton, Director 
Bureau of Ocean Energy Management 
1849 C Street, NW 
Washington, D.C. 20240 
 
Dear Ms. Coit and Ms. Lefton: 
 
On behalf of the North Pacific Fishery Management Council, I am pleased to provide comments on the 
Draft Federal Survey Mitigation Strategy to address anticipated impacts of offshore wind energy 
development on NOAA Fisheries’ scientific surveys.  While we are not aware of any proposed offshore 
wind energy projects off Alaska’s coasts, we are grateful for an opportunity to be engaged early and 
benefit from the experience in other regions, including a review of the framework mitigation strategy 
developed for the Northeast U.S. region.  
 
The North Pacific Council has a successful record of science-based, sustainable fisheries management 
since the Magnuson-Stevens Fishery Conservation and Management Act was implemented in 1976. Each 
year for the past 40 years, the sustainable harvest of groundfish in the North Pacific totals 2,200,000 
metric tons or greater. This level of harvest accounts for about 60% of the total U.S. harvest of wild 
seafood and is critical to ensuring food security for the nation due to the both the size and the stability of 
the annual yield.  
 
NOAA Fisheries surveys are the foundation of our sustainable management approach and continue to be 
essential to ensure that sustainable harvests are maintained in the North Pacific. These surveys are the 
fundamental data source for groundfish stock assessments and ecosystem assessments, and are the most 
critical responsibility of the Alaska Fisheries Science Center to meet its mission of monitoring the health 
and sustainability of living marine resources and their habitat. In addition, the state of Alaska and other 
entities partner with NOAA Fisheries on surveys to provide critical information for management of crab 
and salmon fisheries. Based on review of the draft mitigation strategy and interactions with other regional 
fishery management councils, we understand that offshore wind energy projects can create vast areas 
where traditional survey stations are modified or can no longer be accessed, which reduces the survey 
data available and jeopardizes critical data time series used for science-based fisheries management. Data 
loss also can increase uncertainty in assessments and result in reduced catch limits due to the need for 
precautionary management with greater uncertainty. We appreciate that your agencies recognize these 
impacts and are developing an advanced planning and mitigation process to ensure that wind energy 
project development does not impede NOAA Fisheries from achieving its mission. 
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Our understanding is that the Implementation Strategy developed for the Northeast and Mid-Atlantic will 
be used as a model to address the impacts of offshore wind projects on NOAA fisheries surveys 
nationwide. However, it is not clear if similar implementation plans will then be developed for each 
region. We encourage development of regional offshore wind energy mitigation plans at the appropriate 
time to ensure the plans are tailored to the NOAA Fisheries surveys, partner agencies and stakeholders in 
each region. In addition, we appreciate the stated intent in the Draft Implementation Strategy to share 
experiences and lessons learned from other regions and countries to develop a framework mitigation 
strategy. 
 
We appreciate the clear goals and objectives of the Draft Implementation Strategy, which could serve as a 
foundation for all regional plans. Of particular interest is the plan for communication, coordination and 
outreach to implement regional plans. It is essential for all plans to ensure that early communication and 
coordination is provided for potential development projects, and the implementation strategy should 
provide for meaningful consultation and collaboration with the NOAA Fisheries science centers, regional 
fishery management councils, affected state agencies, and impacted fishery stakeholders and fishing 
communities. The communication and outreach plans must be transparent with respect to information 
availability and participation opportunities and should use existing NOAA Fisheries and regional fishery 
management council structures along with the methods proposed in the Draft Implementation Strategy. 
Additionally, the Draft Implementation Strategy notes that the effort to mitigate the impact of offshore 
wind energy development on NOAA Fisheries surveys will be complex and take extensive resources. 
This is concerning because resources available to NOAA and State agencies are already constrained, and 
a survey mitigation strategy for the North Pacific could require extensive resources to develop, and later 
to review proposed lease sales and wind farm plans. We recommend due consideration of these resource 
constraints in developing regional plans and suggest that project proponents be required to contribute 
funding for the scientific evaluation of the impacts to surveys and development of a mitigation plan. 
 
Again, thank you for the opportunity to comment on the Draft Federal Survey Mitigation Strategy. The 
North Pacific Council looks forward to working with your agencies as a key partner in ensuring that we 
continue our obligations under the Magnuson-Stevens Act and other federal laws to provide sustainably 
harvested fisheries resources in support of U.S. food production and food security goals.   
 
 
Sincerely, 
 
 
Simon Kinneen 
Council Chair 
 
 
cc: Dr. Robert Foy 
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New England Fishery Management Council 
50 WATER STREET  |  NEWBURYPORT, MASSACHUSETTS 01950  |  PHONE 978 465 0492  |  FAX 978 465 3116 
Eric Reid, Chair  |  Thomas A. Nies, Executive Director 

 
 

April 28, 2022 
 
 
LTJG Thomas Davis, Chief  
Waterways Management Division 
First Coast Guard District 
408 Atlantic Ave. 
Boston, MA 02110 
 
Dear Lieutenant Davis: 
 
Please accept these comments from the New England Fishery Management Council on the 
Notice of Study; request for comments on Port Access Route Study: Approaches to Maine, New 
Hampshire, and Massachusetts (MNMPARS). 
 
The New England Fishery Management Council (Council) has primary management jurisdiction 
for 28 marine fishery species under nine FMPs in federal waters and is composed of members 
from Connecticut to Maine. In addition to managing these fisheries, the Council has developed 
measures to identify and conserve essential fish habitats, protect deep sea corals, and manage 
forage fisheries sustainably. A primary concern of ours is safe and efficient vessel operations 
given the potential for future offshore wind development in the Gulf of Maine. The Council 
supports policies for U.S. wind energy development and operations that will sustain the health of 
marine ecosystems and fisheries resources. While the Council recognizes the importance of 
domestic energy development to U.S. economic security, it recognizes that the marine fisheries 
in the Gulf of Maine, the New Hampshire Seacoast, and the Massachusetts Bay are profoundly 
important to the social and economic well-being of coastal communities in the Northeast US and 
provide numerous benefits to the nation, including domestic food security. This letter focuses on 
aspects of MNMPARS most relevant to New England fisheries resources, habitats, and 
stakeholders, as well as the fishery-independent surveys necessary for effective fisheries 
management. 
 
General Comments: 
The Council strongly supports the Coast Guard undertaking the MNMPARS. The Council is 
encouraged that the Coast Guard is taking a comprehensive regional approach that is bounded by 
Maine, New Hampshire, and Massachusetts, along with the Canadian border. This area would 
encompass all potential wind energy areas (WEAs) within the Gulf of Maine, NH Seacoast, and 
Massachusetts Bay regions and both present and potential future transit needs. 
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Beyond MNMPARS, the Council appreciates the Coast Guard evaluating route studies in other 
areas within the Northeast U.S. where lease areas are either approved or are under consideration, 
including Southern New England and the New York Bight. Completion of route studies early in 
the area designation and leasing process could provide value for mariners of all types, along with 
more clarity for BOEM and wind energy developers as sites are identified for development. 
 
However, the Council is concerned how the timing of the MNMPARS will line up with the wind 
energy area development process in the Gulf of Maine, which is occurring through BOEM’s 
Gulf of Maine Task Force. The taskforce area includes the same geographic representation as 
this PARS, i.e., NH, MA, ME, and federally recognized Tribes in the area. The Federal Register 
notice notes that the PARS may take 12 months or more to complete, while the Task Force 
meetings will re-commence in May. BOEM and the U.S. Coast Guard should coordinate the 
timing of these projects because information from BOEM’s Task Force process may help to 
inform assumptions made in the MNMPARS. For example, the Task Force meetings may 
identify the most likely locations in the Gulf of Maine for wind energy development, the likely 
size and locations of WEAs and lease areas, the spacing and arrangement of turbines and other 
structures that might be anticipated, and the possible configuration of interarray and export 
cables. Without some information on these issues, it will be very difficult to estimate the effects 
of future offshore wind development on navigation, and therefore the need for routing measures. 
It is critical that the MNMPARS evaluate the cumulative impacts of wind development and other 
human activities on navigation.  

In addition to the BOEM Task Force, the state of Maine is in the process of developing an 
Offshore Wind Roadmap, where the initial draft recommendations include developing a Port 
Access Study and a port impact assessment to help inform siting locations (Recommendations #7 
and #8). Where applicable, the Roadmap and MNMPARS efforts should be coordinated. 

Comments on the Possible Scope of Recommendations: 
The Council is not endorsing any existing vessel routing measures or any specific transit options 
at this time. However, the Council strongly encourages the Coast Guard to prioritize both present 
and potential future fisheries activities and fisheries-independent surveys and other fishery 
management-related research activity in developing any new fairways or traffic separation 
schemes. We suggest evaluating the existing transit patterns and various combinations of 
additional vessel routing measures as part of this study. Recognizing that WEAs in the Gulf of 
Maine will be identified in the near future, the Council suggests evaluating minimum suitable 
gaps between WEAs or between adjacent leases within WEAs to facilitate navigation. This is 
similar to what was done with the NY Bight leases where there is a buffer along the lease edges 
where structures are not permitted. While the Council is not taking a specific position on the 
width of corridors required for transit, 4 nm has been suggested frequently by the fishing 
industry and we suggest that the Coast Guard evaluate this width specifically. The Coast Guard 
should recognize that floating wind turbines might present different challenges for fishing and 
navigation as compared to the fixed turbines considered for other areas. 
 
The Council encourages the Coast Guard to evaluate commercial and recreational fisheries 
activities in the MNMPARS. The Coast Guard should use all available information to understand 
where fishing activity, including transit, currently occurs, and carefully consider limitations of 
specific datasets. This is especially important for AIS data, which does not comprehensively 

https://www.boem.gov/renewable-energy/state-activities/gulf-maine
https://www.maineoffshorewind.org/working-group-recommendations/fisheries/
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represent the activities of smaller commercial and recreational fishing vessels. As a first step the 
Coast Guard could review the AIS data for fishing vessels to gain a better understanding of 
critical ports and transit areas, provided in Figure 1 below. We are aware that NOAA Fisheries is 
developing data sets to depict activity in regional fisheries. Some of the NOAA approaches used 
in similar analyses, however, make assumptions on the distribution of fishing activity around a 
reported location that are inconsistent with fishing behavior. This is particularly the case in areas 
with rapidly changing bathymetry, where the assumption that activity is distributed evenly 
around a position may not be valid. The Council advises the Coast Guard to consult closely with 
NOAA staff as the PARS is developed, since they have significant expertise in analyzing and 
interpreting spatial information about fisheries and fisheries research activities. 
 
The Council asks that the Coast Guard recognize research surveys in service of fisheries 
management as a high priority use and prioritize ‘safe transit’ requirements for the RV Bigelow 
and other research vessels. The Council also encourages the Coast Guard to engage fishery 
scientists including those working at the Northeast Fisheries Science Center in the PARS process 
and to consider research vessel traffic separately and in addition to commercial and recreational 
fishing activity. Fisheries management and Essential Fish Habitat protection are also necessary 
‘uses’ of the marine area. 
 
In terms of future transit needs, as offshore wind projects are installed, depending on the specific 
layout and orientation selected for turbines and other components, transit and fishing patterns 
will change. The Council is concerned that new wind farm installations could lead to pressure 
points where fishing activity and transit becomes concentrated in ways that negatively impact 
fisheries or fisheries research and management activities. Additionally, the Council encourages 
the Coast Guard to use the best available scientific methods for projecting potential future vessel 
traffic as wind farms become operational. NOAA Fisheries researchers are currently engaged in 
data management and analysis projects to summarize information about fishing distributions 
throughout the Gulf of Maine. The Council encourages the Coast Guard to consult with Eric 
Thunberg, Economist, NMFS Office of Science and Technology, 774-435-1330, 
Eric.Thunberg@noaa.gov and Douglas Christel, Fishery Policy Analyst GARFO, 978-281-9141, 
Douglas.Christel@noaa.gov on their ongoing work on this topic. 
 
To ensure the safety of future fishing operations the Council encourages the Coast Guard to 
engage in the following activities: 

- To add search and rescue as a category of impacts explicitly considered in the PARS, 
- To specifically address whether cables associated with new wind farms would be allowed 

within safety fairways, 
- To provide advice to developers and BOEM on ways that layout of turbines and electrical 

service platforms could facilitate transit within wind energy areas, 
- To identify potential secondary effects of concentrating activity within safety fairways or 

other vessel routing measures, for example effects on managed or protected species, or 
essential fish habitats.  

- To consider the effects of temporary restrictions on navigation designed to minimize risks 
to the Northern right whale. 

mailto:Eric.Thunberg@noaa.gov
mailto:Douglas.Christel@noaa.gov
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- To consider the effects of severe winter weather, including icing, on the ability of vessels 
to navigate safely. These conditions occur less often in the areas previously studied but 
are encountered frequently in the Gulf of Maine. 

- To further research how offshore wind can disrupt vessel radar systems and how these 
impacts can be mitigated. Small vessels rely on radar systems at night and during bad 
weather to help compensate for reduced visibility. Wind turbines are highly reflective 
which may skew data or display something on the radar screen that is not actually present 
(British Wind Energy Association study, 2007). An interagency Wind Turbine-Radar 
Interference Mitigation study1 was done in 2014 and 2018, which involved BOEM, 
NOAA, Departments of Defense and Energy, and the Federal Aviation Administration. In 
2022, the National Academies published a study on wind turbine generator impacts on 
marine vessel radar2. These and other studies should be evaluated as part of the PARS.  

 
This Notice does not include any specific vessel routing measures nor specific study objectives. 
The Council is not able to provide more specific comments given the large study area (20,500 
square nautical miles) and lack of potential alternatives and specific objectives. 
 
Conclusion  
Again, we strongly support the Coast Guard undertaking the MNMPARS and we appreciate the 
opportunity to provide comments to ensure the study meets the needs of fisheries resources, 
habitats, stakeholders, and the scientific surveys necessary for effective fishery management 
decision-making. The Council looks forward to working with the Coast Guard to ensure that the 
MNMPARS meets its objectives so that offshore wind installations and other changes in patterns 
of vessel traffic offshore do not preclude the ability of the Council and NMFS to effectively 
manage the region’s fishery resources.  
 
Please contact me if you have any questions.  
 
        Sincerely, 

 

         
        Thomas Nies 
        Executive Director 

 
Cc Jim Bennett, Bureau of Ocean Energy Management 

 
1 Department of Defense, Department of Energy, Federal Aviation Administration, National Oceanic and 
Atmospheric Administration, and Bureau of Ocean Energy Management. Memorandum of Understanding: 
Establishment of the Wind Turbine Radar Interference Mitigation Working Group. Final Draft for ESG Approval. 
https://www.boem.gov/sites/default/files/documents/WTRIM%20MOU%20Signed.pdf  
2 National Academies of Sciences, Engineering, and Medicine. 2022. Wind Turbine Generator Impacts to Marine 
Vessel Radar. Washington, DC: The National Academies Press. https://doi.org/10.17226/26430. 

https://www.boem.gov/sites/default/files/documents/WTRIM%20MOU%20Signed.pdf
https://www.boem.gov/sites/default/files/documents/WTRIM%20MOU%20Signed.pdf
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Figure 1. 2019 Fishing vessel transit counts based on AIS data (shown in color scheme) with traffic lanes (shown in pink), Maine 
floating offshore wind research array area of interest (shown in orange), and principal ports based on tons of fish and shellfish 
landed (in white circles). 
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April 27, 2022 
 
Dan Burgess, Director 
State of Maine Governor’s Energy Office 
62 State House Station 
Augusta, Maine 04333 
 
Dear Mr. Burgess, 
 
Please accept these comments from the New England Fishery Management Council (Council) 
regarding Maine’s Offshore Wind Roadmap Draft Initial Recommendations.   
 
The Council generally supports the draft recommendations, especially those of the Fisheries and 
Environment & Wildlife Working Groups. More specifically, we support the numerous 
recommendations on clear stakeholder communication and notification procedures between the 
fishing industry and offshore wind developers. We also support siting recommendations to avoid, 
minimize, and mitigate offshore wind development impacts on fish, habitat, and the fishing 
industry overall. Please note that our comments should not be interpreted as supporting Offshore 
Wind development in the Gulf of Maine, as the Council has not taken a stance on that issue. 
 
More specific recommendations on the draft Offshore Wind Roadmap Recommendations include 
the following: 
 

• Recommendation 1 of the Energy Markets and Strategies Working Group is to “Establish 
and initiate a floating offshore wind requirement and procurement process.” We 
recommend that requirements include measures to avoid, minimize, and mitigate impacts 
to marine habitats, species, and fisheries, consistent with the recommendations of the 
Fisheries and Environment and Wildlife Working Groups. As part of the procurement 
process, we also suggest that draft solicitation be made available for public comment 
prior to issuance, as some other states have done. 

• Related to Fisheries Working Group Recommendation #4, when available, include 
NOAA Fisheries’ ongoing work on habitat monitoring recommendations for offshore 
wind projects. The purpose of these recommendations is to provide a framework for 
habitat monitoring studies that will improve our understanding of projects impacts. This 
work is still in development, but a draft document may be available as soon as summer 
2022. In addition, we suggest clarifying recommendations #4c and #4k (independent 
review and analysis of survey and monitoring plans and data) to include a list of 
suggestions for who or which group would conduct this review. 

• Fisheries Working Group Recommendation #6 entails compiling and mapping areas of 
known concentration of priority species, habitat, and fishing activity to appropriately site 
wind lease areas. This is an important early step and the results of this analysis should be 
useful for developing recommendations 9 and 11. It will be important to clarify whether 
the focus here is on Maine-based fishing operations, or if it includes vessels based in any 
state that fish off the coast of Maine. We recommend taking a regional view of fishing 
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activity, identifying home ports and landing ports where needed. We suggest providing 
rationale and criteria for determining why historic fishing (namely the cold-water shrimp 
fishery) in the last 20 years should be identified and included as part of Fisheries 
Working Group Recommendation #6b. It is unclear if, and to what extent, historical 
fisheries from decades prior will return as future fisheries. 

• Fisheries Working Group recommendation #7 requests a navigational study; we note that 
since these recommendations were published, the United States Coast Guard has initiated 
a Port Access Route Study for Maine/New Hampshire/Massachusetts. We hope that 
Maine will participate in this effort. The scenarios in the PARS are not well defined, and 
the study could benefit from information such as which ports might serve as staging 
areas.  

• Fisheries Working Group Recommendation #11 focuses on equity in participation of 
fishing industry members in the offshore wind development process. We agree that the 
issues raised under Recommendation #11 are important to consider and we understand 
from our own experience in offshore wind that it can be challenging to provide effective 
input on these very complex issues. Recommendation #9 focuses on avoidance of 
development inshore, which could impact/benefit some members of the fishing industry 
over others. The Working Group should discuss whether these recommendations conflict 
and should clearly explain the rationale for recommending inshore exclusion zones.  

• We support the Environment and Wildlife Working Group’s recommendations on benthic 
habitat surveys (#2) and ecological baseline monitoring (#3). Based on our own work on 
habitat management in the Gulf of Maine, existing data will not be sufficient for siting 
wind energy areas, or estimating or minimizing impacts to habitats and fisheries. 

 
We look forward to continued engagement on fisheries issues as the Roadmap work moves 
forward. Please contact Michelle Bachman on my staff (mbachman@nefmc.org; 978-465-0492 x 
120) if you need further information.  
 

        Sincerely, 

  
        Thomas A. Nies 
        Executive Director 

mailto:mbachman@nefmc.org
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April 19, 2022 

 

Elizabeth M. Ransom, P.G. 

Principal, Senior Geologist 

400 Commercial Street, Suite 404 

Portland, ME 04101 

elizabeth.ransom@ransomenv.com  

 

RE: Chapter 24 and 12 M.R.S.A §6071(4) Review of AquaBounty  

 

Dear Ms. Ransom: 

 

The Maine Department of Marine Resources (the Department or DMR) has reviewed the 

materials you submitted on March 22, 2022, in response to the Department’s requirement that 

American Aquafarms provide documentation demonstrating: 1) that AquaBounty meets the 

criteria for a “Qualified Source/Hatchery” as defined in DMR Rules Chapter 24 and 2) that the 

proposed source can satisfy the genetic requirements of 12 M.R.S.A §6071(4). 

 

After careful review of the documentation provided, the Department finds that AquaBounty 

does not meet the Chapter 24 requirements of a “Qualified Source/Hatchery”. A detailed 

description of the deficiencies and incomplete and omitted information follows: 

 

1. The source facility is said to have two stocks of salmon: one transgenic and one non-

transgenic. The documentation provided does not specify which stock(s) were 

screened, however, it appears that documentation was provided for only one stock.  

Chapter 24.21(1)(E) requires inspection of all production lots at least annually, 

including visual inspection of tanks/raceways.1 Furthermore, farm lot numbers to track 

lots over sampling years were not provided. The description of “Broodstock” in table 1 

should have listed actual year class(es) that brood comprised. Details regarding all 

production lots are needed. 

2. The cover letter references additional testing conducted for USFWS Title 50 and 

Canadian Provincial requirements.  It was unclear if additional testing has been 

 
1 DMR Rules Chapter 24.21(1)(E)(1) 
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conducted for any pathogens listed as reportable in Maine.  If so, this information 

should have been provided.  

3. Appendix A (2020 year class, July 2020 screening): Report notes indicate that viral 

isolation on CHSE cell line is “in progress”. A final report from 2020 should have been 

submitted. Date ranges reported suggest an inadequate time period for bacterial culture 

and subsequent identification, or poor data entry/recording.2 

4. Appendix B (2020 year class, December 2020 screening): The report states that fish 

were euthanized on “27-May-2021”. However, samples were processed in December 

of 2020 and January 2021. It seems this may have been a typographical error and the 

fish were euthanized on May 27, 2020. With analysis not occurring until December 

2020 and January 2021 it appears these samples were frozen prior to screening. 

Although freezing does not invalidate PCR assays, it does invalidate bacterial and viral 

isolation with cell culture and does not meet the standard of methodologies approved 

by the Commissioner.3  

5. Appendix C (2019 year class, December 2020 screening): The pathology report section 

of this document indicates samples were received as “Frozen”. Although freezing does 

not invalidate PCR assays, it does invalidate bacterial and viral isolation with cell 

culture and does not meet the standard of methodologies approved by the 

Commissioner. 

6. Appendix D (2018 year class, December 2020 screening): The “Pathology Report” 

section of this document, which provides valuable information, including sample 

condition and lot information, has been omitted. Date ranges reported suggest an 

inadequate time period for bacterial culture and subsequent identification, or poor data 

entry/recording. 

7. Appendix E (2021 year class, March 2021 screening): The “Pathology Report” section 

of this document, which provides valuable information, including sample condition and 

lot information, has been omitted.  

8. Appendix F (2020 year class, October 2021 screening): The “Pathology Report” 

section of this document, which provides valuable information, including sample 

condition and lot information, has been omitted. Furthermore, the report references the 

possibility of contaminated samples, bringing into question the validity of these results. 

How are samples from AquaBounty collected and by whom? What are their 

qualifications for the collection of biological samples? Finally, this report states that 

viral culture on the ASK cell line is “in progress”.  A final report from 2021 should 

have been submitted. 

9. Appendix G (2019 year class, November 2021 screening): The pathology report 

section of this document indicates samples were received as “Frozen”. Although 

freezing does not invalidate PCR assays, it does invalidate bacterial and viral isolation 

 
2 AFS Fish Health Section Blue Book, 2020 
3 OIE Manual of Diagnostic Tests, 2021 and AFS Fish Health Section Blue Book, 2020 

https://units.fisheries.org/fhs/fish-health-section-blue-book-2020/
https://www.oie.int/en/what-we-do/standards/codes-and-manuals/aquatic-manual-online-access/
https://units.fisheries.org/fhs/fish-health-section-blue-book-2020/
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with cell culture and does not meet the standard of methodologies approved by the 

Commissioner.  

 

In consideration of the lack of complete information, and due to the use of frozen samples for 

year class 2019 (Appendices C and G) and possibly for other year classes (Appendix B and 

possibly for those Appendices for which sample information was not provided), the proposed 

source does not meet the Department’s Chapter 24 requirements of a qualified/source 

hatchery. To meet Chapter 24 requirements of a qualified source/hatchery, a facility must have 

three consecutive annual inspections in which pathogens as described in Chapter 24.21(1)(D), 

24.32(3), and 24.34(3) have not been detected.4 Furthermore, facilities which intend to serve as 

a qualified source/hatchery for import or transfer to other fish cultures facilities or that stock 

fish into the coastal waters of the State shall complete an inspection of all production lots at 

least annually.5 Documentation only provides evidence for one strain and the source facility is 

said to have two; one being transgenic and the other non-transgenic. Based on the information 

provided or the lack thereof, apparent invalidation of viral and bacterial screening of at least 

the 2019 year class in 2020 and 2021 due to use of frozen samples, submission of reports 

indicating incomplete virology screening, missing report sections, and date inconsistencies, it 

was determined that the source facility documentation provided does not meet standards for a 

qualified source/hatchery designation. 

 

Based on the cover letter submitted with the above referenced materials on March 22, 2022, 

American Aquafarms recognizes AquaBounty does not meet the requirements of Chapter 24 

for a qualified source/hatchery and is instead relying upon the exemption clause in Chapter 

24.21 which, if approved by the Maine Aquatic Animal Health Technical Committee and the 

Commissioner, would allow for the importation of eggs into an approved quarantine facility. 

However, American Aquafarms has not provided any information with regard to an 

established or planned quarantine facility in Maine.  

 

You also stated in your March 22nd cover letter that American Aquafarms plans to source eggs 

from the USDA National Coldwater Marine Aquaculture Center (NCWMAC) in Franklin, 

Maine; and asked the Department to consider the NCWMAC as an alternative approved and 

available source of organisms.6 However, Dr. Peterson (USDA) clearly states in his March 15, 

2022 letter to Tom Brennan that the NCWMAC could only supply enough eggs to American 

Aquafarms to “form the foundation of a broodstock program”. In fact, Dr. Peterson has stated 

to Director Nelson that he would anticipate only being able to provide up to “a couple hundred 

thousand eggs” to American Aquafarms, with the actual number available being dependent 

upon a multitude of factors, including the pathogen status of broodstock and the egg needs of 

 
4 DMR Rule 24.16(C) 
5 DMR Rules Chapter 24.21(1)(E)(1) 
6 Ford to Keliher, February 23, 2022 
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USDA. Dr. Peterson further stated that the NCWMAC was never designed to supply the full 

production needs of commercial farmers and they will need to develop a plan to fairly 

distribute eggs to growing commercial interests. 7 As you know, the development of a 

broodstock program capable of producing the volume of eggs necessary to supply American 

Aquafarm’s net-pen proposals will take years. Furthermore, in his March 15th letter to Mr. 

Brennan, Dr. Peterson conditioned the receipt of eggs upon American Aquafarms having a 

fully permitted and licensed facility in the United States. To date American Aquafarms does 

not have a facility that can receive the eggs and the Department has seen no plans for the 

development of such. Therefore, the USDA NCWMAC is not considered an alternative and 

available source of organisms to be cultivated at the proposed lease sites.     

 

Finally, the Department clearly stated in writing on more than one occasion that evidence the 

proposed source can satisfy the genetic requirements of 12 M.R.S.A §6071(4) was also 

required. 8  However, none of the information provided addresses the genetics questions with 

regard to eggs sourced from AquaBounty. In fact, not even basic strain identification was 

provided for any of the “lots” of fish for which pathology reports were submitted. Genetic 

standards that apply to net-pen producers in the State apply to American Aquafarms. 

  

Because American Aquafarms failed to supply the Department with the required information 

by the deadline provided and because AquaBounty does not meet the standards of a qualified 

source/hatchery under DMR Rules Chapter 24, the Department has determined that there is not 

an available source of organisms to be cultivated9. Thus, because the application cannot be 

granted on its face, no further action will be taken on it by the Department in accordance with 

12 M.R.S.A. §6072(5) and Chapter 2.08(6)(D) of the Department’s rules. Should American 

Aquafarms identify an approved and available source of organisms to be cultivated, it may 

submit a new lease application in the future.  

 

Sincerely, 

 

 

Patrick C. Keliher 

 
Cc: Keith Decker, American Aquafarms 

Thomas Brennan, American Aquafarms 

Benjamin Ford, Archipelago Law 

Bill Keleher, Kennebec River Biosciences 
 

 
7 Telephone conversation, April 15, 2022 
8 September 27, 2021, October 1, 2021, November 15, 2021, January 24, 2022, and March 3, 2022 
9 12 M.R.S.A. §6072 (7-A) (E) and DMR Rules Chapter 2.37(1)(A)(6)  



       

 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration  
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930 
 

         
        April 11, 2022 
 
 
Michelle Morin 
Chief, Environmental Branch for Renewable Energy 
Bureau of Ocean Energy Management 
45600 Woodland Road, VAM-OREP 
Sterling, Virginia 20166-4281  
 
Dear Ms. Morin: 
 
We reviewed the Draft Essential Fish Habitat (EFH) Assessment, received February 11, 2022, 
for the proposed Ocean Wind offshore wind energy project. The project includes the 
construction, operation, maintenance, and decommissioning of a commercial scale offshore wind 
energy facility, known as the Ocean Wind Offshore Wind Farm (OWOWF), within Lease Area 
OCS-A-0498, located 15 miles southeast of Atlantic City, New Jersey within the New Jersey 
Wind Energy Area. The OWOWF project proposes construction of up to ninety-eight (98) wind 
turbine generators (WTGs) with a 12.4 to 14.7 MW generation capacity, and three (3) offshore 
substation (OSS) with a submarine cable network connecting the WTGs and the OSS to shore-
side facilities. The project also includes the construction and installation of the Oyster Creek 
Export Cable (OCEC) and the BL England Export Cable (BLEEC) using alternating current to 
export energy from the OWOWF to two mainland electric grid substations in Marmora and 
Ocean Townships, NJ. In addition to the EFH assessment, we reviewed the draft Benthic Habitat 
Monitoring Plan, preliminary Draft Environmental Impact Statement (DEIS) for cooperating 
agency review, and Construction and Operation plan (COP). 
 
The Magnuson-Stevens Fishery Conservation and Management Act (MSA) and Fish and 
Wildlife Coordination Act require federal agencies to consult with us on projects such as this that 
may adversely impact EFH, federally-managed species, their prey, or other resources under our 
purview. Because the project involves EFH, the consultation process is guided by the EFH 
regulatory requirements under 50 CFR 600.920, which mandates the preparation of EFH 
assessments and generally outlines your obligations.   
 
At this time, we do not have enough information to comment on the impacts of the proposed 
project on living marine resources or to provide recommendations to avoid, minimize and 
mitigate adverse effects on EFH and other marine resources. You have not yet provided a 
complete EFH assessment in accordance with the mandatory and additional information 
requirements for such assessments pursuant to 50 CFR 600.920(e). A complete EFH assessment 
is a prerequisite to begin the EFH consultation process as specified in 50 CFR 600.920(i)(2). For 
all projects, but especially for a project of this size and complexity, each individual project action 
and component must be specifically identified and described, and a rigorous evaluation of the 
potential impacts of those actions and components on EFH, federally-managed species, their 
prey, or other resources under our purview must be undertaken. While we appreciate the efforts 



 

 2 
 

that you have made to have this draft EFH assessment mirror the EFH Assessment Template for 
Offshore Wind Energy Projects being developed by our staff with the assistance of the Volpe 
Institute, the current draft document does not fully describe the proposed action or evaluate fully 
the potential adverse effects of the proposed action on EFH. This letter outlines additional 
information we require to consult on this project. In addition to information needs for the EFH 
consultation, we include a summary of comments on your draft Biological Assessment (BA) 
provided as part of your section 7 consultation under the Endangered Species Act. The full set of 
comments on the draft BA will be submitted under a separate cover. 
 
EFH INFORMATION REQUESTED 
 
Habitat Delineations within the Project Area 
Your draft EFH assessment does not provide adequate characterization or delineation of habitats 
within the project area. The primary issues are twofold: (1) methodological (inadequate targeting 
of seafloor samples to ground-truth processed acoustic data, mischaracterization of sediment 
mobility), and (2) lack of sampling, primarily in the west-southwest portion (approximately half) 
of the lease area. We note that you are likely aware of these issues and look forward to working 
with you to ensure that these deficiencies are addressed. Although we recognize that our 
Recommendations for Mapping Fish Habitat were finalized in 2020, following the collection of 
the majority of seafloor samples (2019), we have met with you, the developer, and their 
consultant(s) to discuss benthic habitat mapping methodologies, expectations, and outputs on 
several occasions. To aid in our review and understanding of the current issues, we recommend 
providing us with a more detailed, step-by-step benthic habitat mapping methodology (not 
summary) as soon as possible. This should later become an appendix in the final EFH 
assessment. Additionally, we recommend sharing all benthic sampling data, including all video, 
sediment profile and plan view imaging (SPI/PV), and drop-camera data, with us as soon as 
practicable to aid in our review and facilitate future discussions.  
 
Seafloor samples in the lease area and export cable corridors (portions in federal waters) were 
primarily collected in 2019, though a small amount of samples were collected in the lease area in 
2017. Additional samples along export cable corridors in state waters were collected in 2019 and 
2020. Based on the information available, it appears that seafloor sampling was conducted at, or 
around, fixed intervals and was not targeted based on processed acoustic data (primarily 
backscatter, but also bathymetry). Per our recommendations, processed acoustic data should 
drive seafloor sampling plans to ensure all habitats in the lease area and cable corridors can be 
characterized and delineated with an appropriate number of samples for ground truthing. If 
targeted seafloor sampling did take place, it appears the effort was very limited. Additionally, 
because of the lack of seafloor sampling and use of “fixed-space” the number of samples 
collected also appears inadequate.  
 
Furthermore, it appears that the east-northeast portion of the lease area, which represents only 
approximately half of the area proposed for development, was the focus of all sampling efforts 
for this project. This portion of the lease area contains approximately 100 seafloor samples, 
including between 80-100 SPI/PV samples collected by INSPIRE in 2020, about 9 benthic grab-
drop camera samples collected by Gardline in 2019, and about 7 benthic grab-drop camera 
samples collected by Gardline in 2017. In contrast, the west-southwest portion of the lease area 
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only contains about 14 total samples including 11 benthic grab-drop camera samples collected by 
Gardline in 2019 and about 3 benthic grab-drop camera samples collected by Gardline in 2017; 
there appear to be no SPI/PV samples collected in this portion of the lease area and no samples 
of any kind collected since 2019. We hope that seafloor samples have been, or will be, collected 
in the west-southwest portion of the lease area because the data presented so far is not sufficient 
to adequately characterize this area. If this is not the case, we recommend extensive seafloor 
samples are collected in the west-southwest portion of the lease area as soon as practicable and 
that you, the developer, and their consultant(s) work directly with us to develop a comprehensive 
sampling plan that uses acoustic data to sample numbers and locations. Based upon the 
information provided to us so far, any delineation or characterization of habitats, particularly in 
the west-southwest portion of the lease area where very little sampling has occurred, should be 
considered preliminary/estimated with extremely low confidence and subject to change 
following extensive seafloor sampling.  
 
We will work with your staff to determine the best path forward using the available data to 
accurately describe the extent and characteristics of the habitats within the cable corridors and 
east-northeast portion of the lease area and to determine if additional targeted sampling is needed 
in certain areas such as areas being considered for avoidance through the habitat minimization 
alternative including the sand ridges and troughs. We also reiterate that extensive seafloor 
sampling is needed in the west-southwest portion of the lease area so that the revised habitat 
information can be updated and accurately presented in the final EFH assessment and the effects 
of the proposed project can be evaluated fully. We look forward to continued coordination with 
you on sampling and data needs to ensure accurate habitat mapping in all project areas. 
 
The updated characterization and delineations of habitat are necessary for your evaluation of 
project impacts in the final EFH assessment. Although you provided a breakdown of project 
areas by habitat type/category in Tables 3-2 and 3-3 of the current assessment, the area 
calculations by habitat type are based upon the existing habitat delineations and seafloor 
sampling. The calculations will need to be updated based on the revised delineations to ensure 
the existing conditions are accurately reflected in the final EFH assessment. Additionally, as 
noted above, any calculations in the west-southwest portion of the lease area should be 
considered preliminary/estimated and subject to change following the necessary extensive 
seafloor sampling.  
 
Evaluation of Impacts to Essential Fish Habitat 
Although not explicitly stated in the EFH assessment, we understand you allow lessees to use a 
Project Design Envelope (PDE) in the preparation of their COP, and that in your National 
Environmental Policy Act (NEPA) documents you analyze the maximum impacts that would 
occur from the range of design parameters presented in the COP. As we have stated previously, 
this approach is not appropriate for the EFH consultation and is inconsistent with the EFH 
regulations because it does not allow for a clear description of the proposed action and its effects 
on EFH. However, we have found that the current document routinely describes and examines 
maximum impact scenarios for the action and various activities and sub-activities.  
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CFR 600.920(e) lays out the requirements for the preparation of an EFH assessment which 
includes the requirement for you to include in your assessment an analysis of the potential 
adverse effects on designated EFH and the site-specific effects of the project. In accordance with 
50 CFR 600.910(a),  
 

“Adverse effect'' means any impact that reduces quality and/or quantity of EFH. Adverse 
effects may include direct or indirect physical, chemical, or biological alterations of the 
waters or substrate and loss of, or injury to, benthic organisms, prey species and their 
habitat, and other ecosystem components, if such modifications reduce the quality and/or 
quantity of EFH. Adverse effects to EFH may result from actions occurring within EFH 
or outside of EFH and may include site-specific or habitat-wide impacts, including 
individual, cumulative, or synergistic consequences of actions.” 
 

Further, CFR 600.920(d) requires that you use the best available scientific information in your 
assessment of the effects of an action on designated EFH and the measures that can be taken to 
avoid, minimize, or offset such effects. The use of the maximum impact analysis does not allow 
for an evaluation of potential adverse effects, nor measures that can be taken to avoid, minimize, 
or offset such effects, for the different design parameters that may actually be selected.   
 
As we have discussed, for the EFH consultation, BOEM must assess the potential adverse 
impacts that would occur as a result of the range of design parameters under consideration. This 
is inclusive of both potential alternative layouts (alternatives), such as the sand ridge and trough 
avoidance alternative, and various design parameters associated with project activities (i.e., scour 
protection) and sub-activities (i.e., placing stone or mattresses). Without this assessment, it is not 
possible to provide appropriate, site-specific EFH conservation recommendations for the project. 
Further, any recommendations provided based on the analysis of a maximum impact design, 
would then also be based upon the maximum potential adverse effects and may or may not 
ultimately be applicable to the final selected design parameters. This could lead to the need for 
reinitiation of consultation once the final design is determined and/or precautionary EFH 
conservation recommendations. It would be most efficient for the process, and consistent with 
the EFH regulations, if the EFH assessment analyzed potential impacts from the range of 
proposed design parameters, rather than a maximum impact scenario. We would be happy to 
discuss this with you further, as it is an important issue that has implications for future projects 
as well as the OWOWF.    
 
The current assessment and evaluation use methods and criteria that are not appropriate, or 
applicable, in the analysis of project impacts to designated EFH and other NOAA-trust 
resources. We have provided you with impact length terminology and definitions (i.e., short–
term, long-term, and permanent) and recommend those terms and their definitions are included 
in the document and are used consistently throughout. Additionally, some sections of the 
document appear to confuse how project impacts are evaluated under the NEPA process and how 
adverse impacts to EFH, federally-managed species, their prey, and other resources under our 
purview must be evaluated for an EFH assessment. For example, the document uses terms like 
“negligible,” “short-term,” and “minor” in various locations and the document references an 
undefined “geographic analysis area,” comparing impacts to identified EFH, federally-managed 
species, their prey, and other resources under our purview against broader areas. The EFH 
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assessment should assess actual effects of the proposed project and associated impacts to 
designated EFH, federally-managed species, their prey, and other resources under our purview.   
 
In many instances, the effects analysis for species and habitats are qualified based on the amount 
of available habitat within the project area, though this issue occurs primarily, but not 
exclusively, for non-federally managed species. For example, for all project impacts, the impact 
determination for sea robin (Prionotus carolinus), gulf stream flounder (Citharichthyes 
arctifrons), bay anchovy (Anchoa mitchilli), Atlantic menhaden (Brevoortia tyrannus), and 
others is “insignificant relative to available habitat in the project area.”  This issue also occurs 
with EFH and federally managed species in Section 5 of the document. This approach is not 
consistent with the EFH regulations and your responsibilities under these regulations. Since the 
intent of the EFH consultation is to evaluate the direct, indirect, individual and cumulative 
effects of a particular federal action on EFH and to identify options to avoid, minimize or offset 
the adverse effects of that action, is it not appropriate to conclude that an impact is minimal just 
because the area affected is a small percentage of the total area of EFH designated. The focus of 
the consultation is to reduce impacts resulting from the activities evaluated in the assessment.  
The existence of similar habitat within a defined geographic area surrounding or adjacent to, the 
project impact area does not diminish, reduce, or affect: 1) the analysis and evaluation of 
potential adverse effects a project will have on designated EFH; or 2) the requirement to use the 
best scientific information available to determine what measures can be taken to avoid, 
minimize, or offset such effects. The analysis should be revised to be consistent with the 
requirements under the EFH regulations. 
 
It also appears that the EFH effects analysis for each species is based on the total calculated 
impact areas rather than designated EFH for the species within the project impact areas (i.e. the 
assessment does not appear to be refining mapped EFH by the habitat text descriptions). While 
we do not need the impacts to each species’ designated EFH to be individually calculated, we are 
concerned about the lack of evaluation of how each identified project impact will affect different 
habitat types and species (including prey species). The impacts to each habitat type need to be 
quantified and fully assessed for each component of the project. For example, deposition of 
suspended sediments will occur as a result of cable laying activities. Soft and hard sediment 
habitats will be affected differently by the sediment deposition, and the differences between the 
effects should be quantified and fully evaluated. Without information on the extent and location 
of impacts by habitat types, it is not possible to evaluate avoidance or minimization measures 
that could be employed to reduce adverse impacts to EFH.    
 
Additional Information Needed 
As discussed above, the approach to the EFH assessment and evaluation of potential adverse 
effects of the project to EFH needs to be revised to align with the EFH regulations and references 
to NEPA terms should be eliminated from the document. The EFH assessment should clearly 
present the extent of habitat types within the project area and evaluate all potential project 
impacts that could occur to such habitats. This includes: 
 

● the location of where impacts will occur for each impact type;  
● the extent of each habitat type that will be impacted for each impact type;  
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● an evaluation of any potential avoidance and minimization measures to reduce the 
identified impacts, including an assessment of the extent of habitat impacts that would be 
avoided or minimized, and  

● discussion of mitigation.   
 
As you develop the revised EFH assessment, include citations of relevant and currently accepted 
literature to support your determinations and to inform the evaluation of identified avoidance and 
minimization measures that may reduce adverse impacts to EFH. The revised EFH assessment 
should be an independent analysis of the best available information, and not simply reference 
analyses from the applicant’s COP. 
 
Furthermore, hydrodynamic, sediment dynamic, and other (larval dispersion) modeling results 
need to be fully integrated into the EFH assessment and the evaluation of potential impacts on 
habitats and species.  The potential impact of the project on these and other features are complex 
and must be addressed on various spatial and temporal scales. For example, in the context of 
hydrodynamic changes and changes to sediment movement patterns, the EFH assessment should 
rigorously evaluate the potential impacts of the project and its components on various life stages 
of bivalves such as Atlantic surfclam (Spisula solidissima) and ocean quahog (Arctica islandica). 
 
Below is a general list of additional information needs to assist you in revising the EFH 
assessment. We include additional details and clarifications in the list, where feasible.   
 
List of information necessary for a complete EFH assessment:  
 
General Issues and Updated Analysis Needs:  

● All necessary information related to impacts of the project on EFH, federally-managed 
species, their prey, or other resources under our purview needs to be included or 
extensively summarized in the document rather than referencing the COP or other 
documents. 

● Information included in the EFH assessment should be consistent with the information in 
the NEPA document including the description of the proposed project and the associated 
actions such as surveys and other activities.  

● All impacts must be rigorously evaluated, including individual, cumulative, and 
synergistic direct and indirect effects.  

● It appears that areas/habitats outside of the direct project area, such as Observed Fish 
Havens (Atlantic City Artificial Reef Site) have been omitted from the entire document - 
including the adverse effects section - this need to be addressed in a comprehensive way.  

● Modeling results (or extensive summaries of modeling results) must be integrated in the 
EFH assessment to investigate potential impacts to EFH and species. For example, how 
will hydrodynamic changes, such as changes to velocities, temperatures, and stratification 
impact EFH and species.  

● There is a lack of comprehensive discussion of the potential impacts of the project on 
submerged aquatic vegetation (SAV) in and around the direct project area on various 
spatial and temporal scales, which must be addressed. A detailed plan outlining proposed 
mitigation for unavoidable impacts to SAV should be included in the updated EFH 
assessment. 
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● There is a lack of robust analysis of impacts of particle motion and vibrations on fish, 
invertebrates, and their habitat. Please see Roberts et al. (2015)1, Roberts and Elliot 
(2017)2, Hawkins et al. (2021)3, and others to update the analysis.  

● Inadequate discussion and analyses of sensitive habitats/life stages, including winter 
flounder (Pseudopleuronectes americanus) spawning habitat in Barnegat Bay and how 
impacts of the project may be avoided, minimized, or mitigated.  

● Lack of a comprehensive analysis of the potential effects of the project on shellfish 
including hard clams (Mercenaria mercenaria) within Barnegat Bay particularly the 
potential effects of subsurface water and sediment temperature increases in the vicinity of 
the subsea electrical transmission cables.  

 
Mapping and Habitat Information Needs: 

● The habitat delineations and calculations for the lease area and cable corridor should be 
revised and updated. The EFH assessment should be revised to reflect the changes to the 
habitat classifications as appropriate. We will continue to work with you on this 
evaluation. 

● A figure detailing important habitat areas, such as Observed Fish Havens/Artificial Reef 
Sites, in or near the project area.  

● A figure detailing known or delineated shellfish beds and shellfish leases located in the 
project area.   

 
Project Design and Construction Methodology: 

● The EFH assessment should evaluate the full range of potential alternatives to the 
proposed action.  

● The scope and range of the PDE for each project component should be included in the 
updated assessment. The EFH assessment should evaluate the full range of the design 
parameters and assess the impacts to EFH for each project component.   

● Detailed information on the proposed turbine locations’ and their proximity to complex 
habitats should be provided. Potential impacts to complex habitats from turbine, scour 
protection, and vessel anchoring should be fully assessed. Include an analysis of the 
impacts that would occur from cable routing to and from the turbine location.  

● Detailed information on each method of cable installation proposed. If multiple methods 
are being considered, an assessment of impacts to EFH for each method should be 
included for all habitat types.  

● Specific information related to how the cable will be laid through any identified HAPC 
and a rigorous assessment of the anticipated impacts. The EFH assessment should also 
describe in detail how impacts to HAPC will be avoided, minimized, and offset. 

● Detailed information related to the proposed use of cable and scour protection.  
Specifically, the extent of area to be covered by the protection, the type of protection to 

                                                 
1 Roberts, L., Cheesman, S., Breithaupt, T. and Elliott, M., 2015. Sensitivity of the mussel Mytilus edulis to substrate‑borne 
vibration in relation to anthropogenically generated noise. Marine Ecology Progress Series, 538, pp.185-195. 
2 Roberts, L. and Elliott, M., 2017. Good or bad vibrations? Impacts of anthropogenic vibration on the marine epibenthos. 
Science of the total environment, 595, pp.255-268. 
3 Hawkins, A.D., Hazelwood, R.A., Popper, A.N. and Macey, P.C., 2021. Substrate vibrations and their potential effects upon 
fishes and invertebrates. The Journal of the Acoustical Society of America, 149(4), pp.2782-2790. 
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be used, a description of habitats to be impacted, and all locations where cable protection 
is anticipated to be necessary.   

● Information related to vessels proposed for construction and maintenance, including 
potential impacts to benthic habitat from vessel anchors or spuds. Proposed plans to avoid 
and minimize impacts to sensitive habitats from vessel anchoring should also be 
provided. 

● Information related to the proposed dredging for the project, including plans for material 
disposal and dredging associated with any O&M port facilities and HDD activities. 

● Provide additional information summarizing the results of sediment dispersal modeling, 
including the grain sizes used for each modeling exercise, and how impacts from various 
habitats were considered. Further analysis on the levels of TSS from project activities and 
associated impacts to EFH. 

● Provide additional information summarizing the results of hydrodynamic modeling and 
anticipated impacts to EFH and sensitive life stages. 

● Information related to the project construction schedule, including a schedule for cable 
installation. The proposed timing for pile driving, including the months of proposed pile 
driving and the number of hours each day pile driving is anticipated. 

 
Pile Driving and Noise Impacts (for each potential type of foundation/pile and installation 
method): 

● A summary of proposed pile driving activities for this project, including an acoustic 
analysis for each pile installation method, which evaluates the timing, duration, and 
spatial extent of underwater sound, particle motion, and vibration during pile installation, 
and a threshold analysis which examines the thresholds of these impacts on physiological 
injury, mortality, and behavior for relevant life stages of EFH species (fish and 
invertebrates).  

● A map with depth contours and habitat type with a delineation of the location, intensity, 
and areal extent of acoustic impacts (sound, particle motion, vibration) expected within 
and outside of the project area. This should include the radial distance from pile driving 
to threshold boundaries of physiological injury, mortality, and behavioral impacts for 
EFH species (fish and invertebrates). Detailed information on avoidance, minimization, 
and mitigation measures for pile driving impacts (for both sound and particle motion), 
and an adaptive monitoring plan to ensure target attenuation levels are met throughout the 
duration of the project. 

● A detailed schedule for the time of year proposed for pile driving activities and an 
analysis of the impacts of scheduled activities to relevant life stages of EFH species (fish 
and invertebrates). This should include a full review of the literature related to noise 
effects on species within and adjacent to the project area.  

● A summary of normal operational noise for one turbine and for the entire wind energy 
facility, including an acoustic analysis which evaluates the timing, duration, and spatial 
extent of underwater sound and particle motion, vibration, and a full threshold analysis 
which examines the thresholds of these impacts on physiological injury, mortality and 
behavior for relevant life stages of EFH species (fish and invertebrates). This should 
include a full review of the literature related to noise, particle motion, and vibration 
effects on species (and habitats) within and adjacent to the project area.  
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● Each element described in this section should also be applied to the evaluation of 
potential impacts on habitats and species outside of the project area, including in 
Observed Fish Havens/Artificial Reef areas.  

 
Benthic Monitoring Plan 
We received a copy of the benthic monitoring plan for this project, dated February 2022. As 
currently proposed, we have significant concerns about the ability of the design to detect changes 
that may occur as a result of the proposed project. Specifically, it is not clear that there is 
adequate sampling or replication to detect meaningful changes (i.e. the statistical power of the 
study to detect changes). A power analysis for each hypothesis to be tested should be included in 
the monitoring plan. The power analysis should specify the significance level, effect size, 
statistical power, and the minimum sample size estimated to be necessary to achieve that power.   
Further, while some of the proposed monitoring studies include a single year of baseline data 
collection, others are proposed to rely on previously obtained data. The proposed lack of multi-
year, and seasonal, pre-construction data collection will place unnecessary constraints on the 
study’s ability to distinguish between annual and seasonal variability and changes related to the 
project construction and operation.   
 
We also note that there is currently no incorporation of methods to evaluate changes in the 
distribution, abundance, composition of managed fish species, including sensitive life history 
stages, that may occur in response to the proposed impacts and changes to benthic habitats.  
While we are aware there is a separate fisheries monitoring plan, the benthic monitoring plan 
should address potential effects to managed fish species by habitat type, particularly for species 
and life history stages with specific benthic habitat associations. Such a monitoring plan should 
evaluate the changes in the community composition, and species distribution and abundance that 
may occur as a result of specific project components (e.g. WTGs, scour and cable protection, 
etc.) and construction development activities (e.g. inter-array cable installation, WTG operation, 
etc.) effects on habitats, particularly for potential impacts that may occur as a result of the 
proposed development on and within sand ridge and trough complexes.   
 
Further, while multiple monitoring surveys/hypotheses are focused on soft-sediment habitat 
changes, there is heavy reliance on SPI/PV imagery for evaluating the effects of the project to 
these benthic habitats. Although valuable information may be obtained by such a method, 
evaluating changes in the benthic community structure is critical to understanding the scope and 
effect of the proposed project for managed fish species. We recommend that infaunal grab 
sampling be included as a component to assess changes in the benthic community composition 
and structure for all soft bottom monitoring surveys. We also recommend acoustic surveys be 
incorporated into the monitoring of impacts from development to sand ridge and trough habitats.  
 
We have included a spreadsheet of detailed comments as an attachment to this letter. Once you 
have reviewed our comments, a meeting with us should be scheduled to discuss our concerns so 
they can be addressed and incorporated into the benthic monitoring plan prior to the initiation of 
our EFH consultation.        
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Conclusion 
In summary, additional information related to the evaluation of adverse effects to EFH, the 
delineation and assessment of habitat within the project area, comprehensive modeling (results 
and summaries of modeling) of changes to hydrodynamics, sediment movement, and the project 
design parameters and construction methodology is needed to complete the EFH assessment. A 
completed EFH assessment that incorporates this information is necessary for us to be able to 
initiate consultation with you under 50 CFR 600.920(i)(2) and to provide appropriate EFH 
conservation recommendations for this project. Accordingly, we seek to extend the consultation 
process pursuant to 50 CFR 600.920(i)(5) so that you may provide us with better information for 
our evaluation of impacts and the development of EFH conservation recommendation.  
Upon receipt of a complete EFH assessment, our consultation can be initiated and we will review 
the assessment and develop EFH conservation recommendations. Consistent with the timeline 
under FAST 41, we expect you to provide us with an updated EFH assessment with the Notice of 
Availability of the DEIS and, provided this assessment has the information necessary to do so, 
we expect to initiate our consultation no later than September 12, 2022. We hope the information 
provided will help inform and guide you as the lead federal agency to ensure we receive the 
necessary information to complete our consultations in a timely and effective manner.  If you 
have any questions regarding the EFH consultation process, please contact Keith Hanson at 
keith.hanson@noaa.gov.  

INFORMATION NEEDS FOR THE BIOLOGICAL ASSESSMENT 

Staff from our Protected Resources Division (PRD) have reviewed the March 11, 2022, draft 
Biological Assessment (BA). The BA is incomplete and requires substantial revision before ESA 
consultation can be initiated. Detailed comments are being transmitted via e-mail; we note that 
many of the significant issues in the BA are similar to those highlighted above regarding the 
EFH assessment. For additional information regarding the ESA consultation and our comments 
on the BA, please contact Julie Crocker (Julie.Crocker@noaa.gov or 978-282-8480).  

Thank you for the opportunity to comment on this important project and we look forward to 
working collaboratively with you to address these information needs. 

Sincerely, 

Karen Greene 
Mid-Atlantic Branch Chief 
Habitat and Ecosystem Services Division 

Enclosure: 
  Benthic Monitoring Plan Comments 

mailto:Julie.Crocker@noaa.gov
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cc:  
 
Lisa Landers, BOEM 
Brian Krevor, BOEM 
Brian Hooker, BOEM 
Todd Schiable, USACE NAP 
Brian Anthony, USACE NAP 
Naomi Handell, USACE NAD 
Viorica Petriman, USEPA 
Mark Austin, USEPA 
Wendy Walsh, USFWS 
Eric Schrading, USFWS 
Cheri Hunter, BSEE 
Matt Creelman, USCG 
George Detweiler, USCG 
Megan Brunatti, NJDEP 
Laura McLean, NYDOS 
Thomas Nies, NEFMC 
Christopher Moore, MAFMC 
Lisa Havel, ASMFC 
Julie Crocker, NMFS 
Andy Lipsky, NEFSC 
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Section Title Section # PDF page Figure/Table # Comment Text

2.0 Baseline Benthic H 2 8

Please see comments on EFH Assessment.  The level and scale of data collected to support the habitat information used to inform and 
develop this monitoring plan is not sufficient.  Additional site characterization (i.e. seafloor sampling, analysis, and refinement 
delineations and habitat characterization), should be completed and the monitoring plan should be modified appropriately to reflect any 
changes or refinements to the current habitat delineations and characterizations. 

2.0 Baseline Benthic H 2.2 10-11 4

"Evidence of seafloor mobility including ripples and mega-ripples was observed along the Oyster Creek Export Cable Route Corridor." 
Figure 4 includes a separate "mobile" category for multiple substrate types. Please note that CMECS includes the use of such benthic 
features as a Surface Pattern modifier to the "geoform" classification, not for the "substrate" classification. CMECS incorporates a 
"mobile" Substrate Descriptor modifier, however it is defined as: "Bedded sediments which regularly resuspend and/or move with local 
hydrodynamics due to the density, grain size, shape, and/or high water content of the sediment, or due to the higher hydrodynamic 
energy experienced in the local area. This term is used in CMECS to describe or predict behavior of substrates." If the mobility of 
substrates is being assessed, please clarify/summarize the methods used to make such a determination in the text.

All studies 3-8 13-38 Table 2
For all studies, it would be useful to record depth, temperature, and salinity at specific locations where data are collected for use as 
covariates in analyses.

3.0 Benthic Monitoring 3 14

The provided hypotheses are sound.  However, they do not address changes to managed species composition, abundance, or 
distribution that may occur as a result, or in response to benthic habitat modification.  We are aware that a separate fisheries monitoring 
plan that will partially address such changes, however we recommend you incorporate the evaluation of such changes as a component 
of the benthic monitoring plan, particularly for managed species and life history stages with specific benthic habitat associations. 

3.0 Benthic Monitoring 3 14

                     
species..."  We recommend you consider the use of key/indicator species as a component of the benthic monitoring plan.  We can work 
with you to determine what, if any, key/indicator species should be targeted as a component of each of your proposed monitoring 
efforts.  

3.0 Benthic Monitoring 3 15

Please clarify the statement that "boulder relocation is not anticipated to be required."  The EFH assessment states that there is the 
potential for boulder relocation to be required.  If boulder relocation may occur, we recommend the impact of such removal and 
recovery of the benthic habitat be considered for incorporation into the benthic habitat monitoring plan. 

3.0 Benthic Monitoring 3 17-18 Table 2

Add a row to Table 2 that provides the expected power to detect significant changes for each hypothesis to be tested.  It is not clear that 
sufficient sampling is currently proposed to enable a meaningful analysis capable of detecting changes as a result of the proposed 
project.  We recommend previously obtained samples be used to evaluate station and sample variation to determine the appropriate 
station and sample replication necessary to statistically detect changes that may occur as a result of the proposed project.  

3.0 Benthic Monitoring 3 17 Table 2

Add a row to Table 2 that provides the total number of samples to be collected.  We recommend this also include a simplified outline of 
the experimental design, clearly indicating each main effect/factor/stratum, station replication, and the number of samples to be 
collected per station.   

3.0 Benthic Monitoring 3 17 Table 2
Column for Novel Hardbottom Monitoring: The export cable corridor monitoring (and study design) should be added to this column, or 
as a separate column in the table.  

3.0 Benthic Monitoring 3 17 Table 2
Please clarify why mobile habitat types were selected for assessing the Novel Hardbottom Monitoring component.  Please see prior 
comment regarding how mobility was assessed/determined. 

4.0 Novel Hard Bottom 4 19

The identification of species to the lowest taxonomic level is identified as a matric to be evaluated, however it appears that this metric 
will only be used to assess native versus non-native species.  We recommend this metric be used to assess changes over time/impact 
type to benthic community structure and structure forming taxa/taxon groups.  

4.0 Novel Hard Bottom 4 19

If the zonation of colonization of WTGs will be evaluated as discussed, please describe how depth will be treated in the analysis (i.e. 
factor/strata, covariate).  If depth will be treated as a factor/strata please revise the stations/samples and replicates accordingly.  If not, 
please describe how zonation will be assessed in the analysis. 

4.0 Novel Hard Bottom 4 20
It is stated that the ROV video will be used for quantitative evaluation of "...presence of fish and decapods, presence of refuge and 
substrata (sediment type)..." Please describe how these metrics will be categorized and incorporated into the analysis.   

4.0 Novel Hard Bottom 4.2 20

WTGs are proposed to be randomly selected within two sediment types, mobile sand/muddy sand and mobile coarse sediment.  Please 
provide information regarding the total number of WTGs proposed for construction in each of these sediment types and why "mobile" 
sediments were selected (please also refer to our prior comment regarding this classification type).   Please also describe how any 
discrepancies in the substrate type along the WTG transects will be addressed.  Specifically, as sediment types may vary along the 
WTG transects, please describe how differences in the sediment type at the selected distance intervals from the WTG will be 
addressed. 
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4.0 Novel Hard Bottom 4.2 20-21

Please clarify the sentence: "Within each habitat type strata that utilizes cable protection three WTG locations and three cable 
protection areas will be randomly selected for monitoring."  Specifically,  this section and Table 2 do not indicate interarray cables will 
be part of this monitoring study.  Please clarify if, and how, WTGs will be incorporated into the proposed novel hardbottom cable 
protection monitoring study.  Additionally, please provide more information regarding the expectation for cable protection in each of 
the habitat types.  Specifically, is cable protection expected to occur in all three of the identified sediment types, and at three 
independent locations?  Further, it is stated that "cable protection monitoring will be adaptive to extent, conditions and nature of 
protection within each habitat type strata."  Please further clarify this statement with specifics and the considerations that will affect 
this monitoring survey, particularly if it is expected that different sediment types will require different cable protection measures, or if 
within each sediment type strata different cable protection measures/materials may be used.   

4.0 Novel Hard Bottom 4.2 21

Please clarify the turbine and scour protection sampling design.  It is not clear how depth stratums will be predetermined or what 
survey design elements are proposed to be factors/strata versus samples and replicates.  Specifically, please provide the experimental 
design that clearly identifies how the collected data will be analyzed - i.e. # of WTGs per habitat type/strata, # of depth intervals/strata 
(nested by WTG?), # sampling stations per depth interval/strata (1?), and # of image replications per sampling station (4?); information 
on the statistical analysis should also be provided, including the power to detect changes/differences over time.  Please note, that we 
recommend a minimum of 10-15 still images be collected for characterizing epifaunal communities per sampling station.  However, 
initial sampling for monitoring purposes should consider a higher sampling rate to ensure site/station-specific variation is adequately 
captured to allow for meaningful analysis of changes over time.  If it is determined that a lower number of samples is adequate to fully 
capture the species composition and community structure, replicate samples can be reduced in subsequent monitoring surveys. 

4.0 Novel Hard Bottom 4.2 21

Please clarify the statements: "...or subsampled from the continuous video imagery..." and "..still images, collected (or subsampled)..."  
Please note that for species identification we do not recommend the use of "frame grabs" collected from video.  We recommend still 
images be collected concurrent with video capture to ensure adequate resolution is obtained to allow for species identification to the 
lowest practicable taxonomic level.  

4.0 Novel Hard Bottom 4.3 21-22 Please provide additional, detailed information on the proposed metrics and analyses to be performed for each metric.  

4.0 Novel Hard Bottom 4.3 22

Please clarify the proposed sampling design.  Specifically, it is stated that a stratified random sampling design will be used, however 
there appear to be multiple strata proposed to be evaluated and it is not clear how these different strata will be incorporated into the 
statistical analysis.  Further, it is not clear what element of the design is proposed to be randomized.    

5.0 Soft Sediments - Str    5.1 23

While we appreciate the information that can be obtained using SPI, the lack of incorporation of benthic grabs to allow for the 
assessment of community composition changes and/or recovery substantially limits the utility of the data collected and post-
construction monitoring in evaluating the effects of the project for benthic species and NOAA-trust resources.  We recommend grab 
samples be incorporated into the proposed monitoring. 

5.0 Soft Sediments - Str    5.2 25
It is stated that a single benthic survey will be completed for the collection of baseline data.  A minimum of 2 to 3 years of baseline data 
should be collected to account for natural variation.  

5.0 Soft Sediments - Str    5.2 26
Will the location of the WTGs within the farm be considered in the selection of turbines to be included in the monitoring?  If so, please 
describe how turbine location within the wind farm will be considered. 

6.0 Soft Sediments - Ca   6 27
It is noted that a surf clam and ocean quahog survey is planned independently of the benthic monitoring plan.  As it it related to benthic 
habitat, we recommend that it be incorporated into the benthic plan as well.  

6.0 Soft Sediments - Ca   6 27 Please describe how the identified variables will be considered during data analysis and interpretation. 

6.0 Soft Sediments - Ca   6 27

Please clarify how and why potential impacts of the cable on soft bottom habitats are expected to decrease over time.  Specifically, 
please address the potential for alternate community structure and/or recovery of the existing communities, as well as the potential for 
altered habitat conditions.  

6.0 Soft Sediments - Ca   6.1 28
As mentioned previously, we recommend that benthic grab samples be incorporated into the study to provide information on the 
community structure.  

6.0 Soft Sediments - Ca   6.1 28
It appears only three ("triplicate") images are planned to be obtained at each station.  This is very low sampling rate.  We recommend 
that existing data be used to determine the sampling rate/replication necessary to support the planned monitoring survey.  

6.0 Soft Sediments - Ca   6.1 28 Please describe how data will be summarized at the station level.  

6.0 Soft Sediments - Ca   6.1 29

The utility of SPI/PV images to answer the stated hypothese does not appear adequate.  While the proposed assessment to evaluate the 
successional stage may provide some information on the "function" of the disturbed soft-sediment communities, the lack of benthic 
species analysis will significantly limit the utility of any results.  Similarly, the use of plan view images for the evaluation of species 
presence is not clear.  Given the sampling gear, it would not be expected that the infaunal community would be well sampled using 
seafloor imagery alone.  As previously commented, the use of benthic grab samples should be incorporated into this survey to more 
directly assess functional changes to soft sediment habitats. 

Attachment:  Benthic Monitoring Plan Comments
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6.0 Soft Sediments - Ca 6.2 29

It is stated the existing site characterization data will be utilized to establish baseline conditions.  We recommend a minimum of 2 to 3 
years of pre-construction data be collected to adequately capture and establish baseline conditions.  It is also not clear how the 
previously collected data would correlate spatially with the stations planned for monitoring.  Additional information should be 
provided.  

6.0 Soft Sediments - Ca 6.2 30

Please clarify the "25-m wide belt" description for the transect and "stations will be distributed 10 m apart and the distance intervals 
will increase with distance from the centerline" statements.  Specifically, please clarify what the 25-m belt is referring to and please 
provide information on the full extent of the proposed transects perpendicular to the cable.  

6.0 Soft Sediments - Ca 6.2 30

The rationale for the evaluation of the data at the proposed yearly increments (Y0/Y1/Y2) does not seem to consider that no detectable 
differences may be observed as a result of the sampling design (inadequate number of samples, replicates, etc).  Please describe how 
the number of stations, replicates, and samples was determined and if any analysis is expected to occur in the first year of post-
construction surveys to determine if the proposed survey should be modified to account for this potential issue. 

7.0 Soft Sediments - Sa 7 32-36

Other than establishing baseline conditions, there does not appear to be any acoustic surveys incorporated into the evaluation of 
construction impacts to the sand ridge/trough monitoring plan.  We recommend that acoustic surveys be incorporated into the design to 
evaluate post-construction conditions. 

7.0 Soft Sediments - Sa 7.1 33 We recommend the occurrence of long-lived and emergent species be incorporated as metrics for the grab sampling data analysis. 

7.0 Soft Sediments - Sa 7.2 33

The control for the survey appears to assume that impacts from adjacent, parallel IACs and/or project construction will not result in 
effects to the areas where IACs will not be places along the sand ridge/trough complexes. Please provide additional information to 
support this determination, and any measures that could be incorporated to assess changes should this assumption prove invalid.  

7.0 Soft Sediments - Sa 7.2 34
As mentioned previously, we recommend a minimum of 2 to 3 years baseline data be collected prior to the initiation of construction 
activities.  

7.0 Soft Sediments - Sa 7.3 35

The analysis section indicates "infaunal biomass" will be measured, but does not indicate any species or community structure analysis 
will be completed.  Please clarify if only biomass is intended to be analyzed.  We recommend that both species and community 
structure changes be evaluated.  

8.0 Soft Sediments - Su 8 36
If SAV recovery is not observed by year 3, will the study be extended? If not, we would recommend adding additional years to the plan 
and developing a mitigation plan for all identified impacts. 

8.0 Soft Sediments - Su 8 36 How will drop camera images be analyzed and interpreted?  This should be described in detail in the monitoring plan.
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April 8, 2022 

Doreen Harris, President and CEO 
The New York State Energy Research and Development Authority (NYSERDA) 
17 Columbia Circle 
Albany, NY 12203-6399  

 

Dear Ms. Harris, 

Please accept these comments from the Mid-Atlantic Fishery Management Council and the New 
England Fishery Management Council (Councils) on the draft Purchase of Offshore Wind Renewable 
Energy Certificates Request for Proposals (ORECRFP22-1). This draft request for proposals supports 
NYSERDA’s third offshore wind energy solicitation which aims to procure a minimum 2,000 
megawatts of offshore wind energy. This solicitation provides an opportunity to establish requirements 
of offshore wind energy projects to minimize impacts to marine habitats and fisheries.  

The Mid-Atlantic Council manages more than 65 marine species1 in federal waters and is composed of 
members from the coastal states of New York to North Carolina (including Pennsylvania). The New 
England Council manages 28 marine fishery species in federal waters and is composed of members 
from Maine to Connecticut. The Councils have also enacted measures to identify and conserve 
essential fish habitats, protect deep sea corals, and sustainably manage forage fisheries. A member of 
the Mid-Atlantic Council staff participates as a non-core member of the NYSERDA Fisheries 
Technical Working Group (F-TWG). 

The following comments build upon the Councils’ Offshore Wind Energy policies. These policies 
contain detailed recommendations on project siting, environmental review, constructions, operations, 
navigation, safety, research, monitoring, compensation, and mitigation.2  

The Councils support policies for U.S. wind energy development and operations that will sustain the 
health of marine ecosystems and fishery resources. While we recognize the importance of domestic 
energy development to U.S. economic security, we note that marine fisheries are profoundly important 
to the social and economic well-being of communities in the Northeast U.S. These fisheries provide 
numerous benefits to the nation, including domestic food security. 

 
1 Fifteen species are managed with specific Fishery Management Plans, and over 50 forage species are managed as 
“ecosystem components” within the Mid-Atlantic Council’s FMPs. 
2 The full policies can be found at https://www.mafmc.org/s/MAFMC_wind_policy_Dec2021.pdf and 
https://s3.amazonaws.com/nefmc.org/NEFMC-Offshore-Wind-Energy-Policy-December-2021.pdf. Both Councils adopted 
the same policy language in December 2021. 

https://www.mafmc.org/s/MAFMC_wind_policy_Dec2021.pdf
https://s3.amazonaws.com/nefmc.org/NEFMC-Offshore-Wind-Energy-Policy-December-2021.pdf
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Key Recommendations 

We strongly support many aspects of this draft request for proposals and hope it can serve as an 
example for other states. Our key recommendations for modifications are described in more detail 
below and include the following:  

• Fisheries compensation plans should be required, rather than optional. 
• Developers should provide regular reports on how comments from stakeholders were 

considered and the impacts of those comments. 
• Successful proposals should demonstrate a willingness to collaborate with developers 

throughout the region on research, monitoring, communication with fisheries stakeholders, 
turbine and substation array layouts, transmission planning, mitigation, and fisheries 
compensation. 

Fisheries and Wildlife Monitoring and Research 

The Councils support the draft requirement that Proposers must “provide financial and technical 
support to regional monitoring of wildlife and key commercial fish stocks through a minimum 
contribution of $10,000 per MW of Offer Capacity” (ORECRFP22-1 Section 2.2.7).  

We also support the use of collaborative research with fishermen to better understand the impacts of 
offshore wind energy development on fisheries and marine habitats. This could be included in 
Fisheries and Environmental Mitigation Plans. 

Fisheries Mitigation and Compensation 

The Councils support the fisheries mitigation requirements and additional fisheries and environmental 
measures outlined in the draft request for proposals. We strongly support use of the fisheries mitigation 
hierarchy as described in the draft (i.e., projects should first seek to avoid impacts; where avoidance is 
not possible, impacts should be minimized, and any remaining impacts should be mitigated and 
compensated for). 

Fisheries compensation plans should be required, rather than optional. Developers should plan for 
financial compensation for impacts such as gear loss or damage and lost fishing opportunities. 
Developers should commit to setting aside funds and establishing a compensation process. The details 
of the compensation process need not be finalized at this stage, especially considering the ongoing 
development of draft guidance on this topic by the Bureau of Ocean Energy Management (BOEM). 
Developers should follow a standardized process for fishermen to submit claims and receive 
compensation. We do not support establishment of state-specific mitigation funds as the impacted 
federal waters fisheries are regional in nature. 

The Councils recently provided detailed comments to BOEM regarding fisheries mitigation and 
compensation. Those comments are available at https://www.mafmc.org/s/220107-NEFMC-MAFMC-
to-BOEM-re-Fisheries-Mitigation.pdf.  

https://www.mafmc.org/s/220107-NEFMC-MAFMC-to-BOEM-re-Fisheries-Mitigation.pdf
https://www.mafmc.org/s/220107-NEFMC-MAFMC-to-BOEM-re-Fisheries-Mitigation.pdf
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Stakeholder Engagement Plan 

We support the proposed requirements regarding stakeholder engagement plans. We recommend also 
requiring developers to regularly report on comments received from stakeholders and the impacts of 
those comments on project decisions. While the impacts of individual comments need not be 
enumerated, an indication of which project changes were influenced by stakeholder input can help 
address the perception that stakeholder engagement is simply a “checking the box” exercise for 
developers. 

Interconnection and Delivery 

The Councils support efforts to minimize the amount of inter-array and offshore export cabling 
installed in the marine environment. Cable installation can damage marine habitats. In addition, cables 
pose risks of fishing gear entanglement or loss if not buried to a sufficient depth or if cable armoring is 
required. Concerns have also been raised about impacts of electromagnetic fields on the behavior of 
certain marine species. These various impacts can be reduced by reducing the amount of cabling that is 
required.  

For these reasons, we support the draft requirement for HVDC cables (which can deliver more power 
than AC cables) and the draft requirement for “Mesh Ready” projects (i.e., projects meeting technical 
requirements to allow multiple substations to be linked together in the future). Both requirements have 
the potential to reduce the amount of cabling required for offshore wind projects and therefore can 
reduce impacts to marine habitats and fisheries. We hope the Mesh Ready requirement can encourage 
wind project developers to coordinate their transmission planning. We strongly support the use of 
shared cable corridors and/or use of backbone transmission lines that connect multiple projects. 

Coordination Across Offshore Wind Project Developers 

Finally, the Councils recommend that the final request for proposals clearly articulate that developers 
must be willing to coordinate with one another on research, monitoring, communication with fisheries 
stakeholders, turbine and substation array layouts, transmission planning, mitigation, and fisheries 
compensation.  

Thank you for this opportunity to provide comments. Please contact us if you have any questions. 

Sincerely, 

 
Dr. Christopher M. Moore 
Executive Director, Mid-Atlantic Fishery Management Council 

 
Thomas A. Nies 
Executive Director, New England Fishery Management Council 

cc:  M. Luisi, W. Townsend, J. Beaty  



UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE  
Northeast Fisheries Science Center 
166 Water Street 
Woods Hole, MA 02543-1026 

 

 

 
         April 7, 2022 

  
  
 
  
Thomas A. Nies 
Executive Director 
New England Fishery Management Council 
50 Water Street, Newburyport, MA 01950 
 
     
Dear Tom: 
 
Referencing your letter dated April 6, 2022 regarding Habitat Management Area and Habitat Area 
of Concern inside the Closed Area II on Georges Bank.  Thank you for raising this topic.  NEFSC 
staff are happy to coordinate with NEFMC staff to determine what might be possible in terms of 
getting some survey effort within the BACI study area.  Any such opportunity will be constrained 
by weather, ship operations, and the degree to which the rest of the survey area has successfully 
been surveyed.  Due to limited vessel availability and funding, we would not be able to provide the 
same intensity of sampling as in the dedicated experimental work in the past." 
 
I recommend your staff reach out to Chad Keith and Dvora Hart to begin conversations. 
 

Sincerely, 
 
 
 
 
Nicole Cabana 
Science and Research Director (Acting) 
 

cc: Peter Chase 
 Kathryn Ford 
 Dvora Hart 
 Chad Keith 
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April 6, 2022 
 
Dr. Jonathan Hare 
Science and Research Director 
Northeast Fisheries Science Center 
166 Water Street 
Woods Hole, MA 02543 
 

 Dear Jon: 
 
The New England Fishery Management Council is interested in the recovery potential of areas 
within the area jointly designated as a Habitat Management Area and Habitat Area of Particular 
Concern inside of the Closed Area II on Georges Bank. Since 2015, the Council has identified 
before-after-control-impact (BACI) studies on habitat recovery from dredge gear as either a 
Scallop Research Set-Aside (RSA) priority or as “important” research in our five-year research 
priorities. 
 
Dr. Scott Gallager was funded through the Scallop RSA to conduct BACI experiments beginning 
in 2016 and revisited the sites (Figure 1) to collect data on habitat recovery in 2017 and 2018. 
Augmenting the final report provided to the RSA program, Dr. Gallager presented additional 
findings of his research to the Council’s Habitat Plan Development Team in 2021, which are 
documented in a white paper that was presented to the Council in February 2022. The Habitat 
Plan Development Team (PDT) concurred with Dr. Gallager’s conclusion that full recovery of 
diverse benthic taxa in complex habitat does not occur within 22 months of scallop dredging. 
The PDT recommended further research to examine recovery at longer time intervals, which 
could help inform development of a rotational fishing access strategy that would allow sufficient 
time for habitat recovery, minimizing loss of habitat value to managed species. 
 
We are now six years after the initial dredge impacts and understanding habitat recovery is 
important at this time interval. While prioritizing BACI research through the 2023/2024 Scallop 
RSA is an option, the earliest fieldwork could be conducted through a new grant award is 2023, 
assuming that a proposal is submitted, reviewed favorably, and funded. A downside to this 
approach is that the study would be looking at recovery seven years after the initial impacts, such 
that we would have no information on conditions at the sites from years 3-6 following impact. 
 
As evidenced by 2021 Council work priority on this topic and the white paper generated by the 
Habitat PDT, understanding the recovery potential of areas inside of the HAPC continues to be 
of interest to the Council. If the R/V Sharp is able to survey some of the BACI sites with 
HabCam during the 2022 field season, the Council is interested in supporting Dr. Scott Gallager 
to complete an analysis of the data collected at those sites using the same methods as the 2021 
analysis provided to the Habitat PDT. 
 



 
Realizing that the field season is fast approaching, my staff are available to coordinate with yours 
to identify specific sampling locations. I look forward to your response. 
 

Sincerely,  
 

 
Thomas A. Nies 
Executive Director 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Figure 1. Depiction of BACI study sites (blue outlines) with HabCam tracks (red) and dredge gear tracks (green). Sites 1-3 are 
high epifauna habitat and sites 4-6 are low epifauna habitat. 
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April 4, 2022 

 
Via email to comments@nefmc.org 
 

Eric Reid 
Chair, Habitat Committee 

New England Fishery Management Council 
50 Water Street, Mill 2 
Newburyport, MA 01950 

 
Re: Comments on American Aquafarms Atlantic Salmon Finfish Aquaculture Proposal 

 

Dear Chairman Reid, 
 

Oceana is the largest international ocean conservation organization solely focused on protecting the 
world’s oceans, with over 1.1 million members and supporters worldwide, including over 53,000 members 

and supporters in the New England states.  Oceana has been engaged in marine conservation and fisheries 
management for nearly twenty years, including campaigning and conducting research on finfish 
aquaculture at a global scale. 

 
As Oceana commented to the New England Fishery Management Council (Council) at its December, 

2021 meeting, American Aquafarms has proposed the development of an industrial scale Atlantic salmon 
farming facility in Frenchman Bay, Maine. Oceana appreciates the opportunity to provide additional 
details to the habitat committee on this emerging issue that may adversely affects Essential Fish Habitat 

(EFH) for a wide range of species and warrants the Council’s attention and comments under Section 
305(b)(3) of the Magnuson-Stevens Act.   

 
This project is not currently in the EFH consultation process, and Oceana suggests the Council submit 
comments to the state agencies in Maine and work with the National Marine Fisheries Service to conduct 

a formal EFH consultation for federal permitting related to the expected scale, nutrient discharge levels, 
and production capacity provided in the project’s permit application materials. 

 
Essential Fish Habitat Provisions of the Magnuson-Stevens Act 

 

The Magnuson-Stevens Act defines EFH as the “waters and substrate necessary to fish for spawning, 
breeding, feeding or growth to maturity.”i Federal agencies must consult with the National Marine 

Fisheries Service on any actions they propose to authorize, fund, undertake that could adversely affect 
EFH.ii The Service’s regulations call for cooperation between Councils and the Service to identify actions 
that could adversely affect EFH.iii  

 
Additionally, the Magnuson-Stevens Act states that Councils may comment on Federal or state agency 

actions that “may affect” EFH under their authority and that Councils must comment on Federal or state 
agency actions that are “likely to substantially affect” EFH under their authority.iv 
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American Aquafarms Permit Applications  

 

Permits for the American Aquafarms project are currently under review by the Maine Department of 
Environmental Protection (DEP) and the Maine Department of Marine Resources (DMR). American 

Aquafarms applications for a Waste Discharge License were submitted to the DEP on May 18, 2021 and 
accepted for processing on June 9, 2021.v The DEP held a public meeting on October 28, 2021 on its 
review of the application.vi The DEP is continuing to accept written public comments on the project until 

a decision is made.vii Additionally, American Aquafarms Draft Standard Lease Applications for both sites 
were submitted to the Maine Department of Marine Resources (DMR) on March 3, 2021 and last updated 

on May 27, 2021.viii,ix It is our understanding that, due to issues with the sourcing of the salmon eggs, 
DMR has not yet made a formal determination that the applications are complete. 
 

Elevation of the applications for review by the U.S. Army Corps of Engineers is pending. 
 

Project Overview 

 
The project will be located in the town of Gouldsboro in Hancock County, near Acadia National Park.x,xi 

 

 
Map of FB01 and FB02 Site Locations. Adapted from Maine DMR Aquaculture Map Tool.xii 

 
The project consists of two site locations within the waterbody of Frenchman Bay: Long Porcupine 

(FB01) and Bald Rock (FB02). American Aquafarms requested a lease term of 20 years for both 
sites.xiii,xiv 
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Production 

 

In their DEP permit application materials, American Aquafarms describes the maximum number of fish 
as 742,000 per pen and 4.06 million per site, with a maximum density of fish per pen of 40 kg/M3.xv,xvi 

The maximum biomass of fish per pen is listed as 1,200,000 kg per pen for a total of 9,200 metric tons per 
site.xvii,xviii At full operation, American Aquafarms states their expected annual production for each site is 
15,000 metric tons of salmon per year, or a combined project total of 30,000 metric tons of salmon per 

year (over 66 million pounds).xix,xx 
 

Closed-Pen Technology 

 

To achieve its planned production goals, American Aquafarms has proposed a project consisting of 2 net 
pen array sites in Frenchman Bay, covering a combined total of over 120 acres. Each net pen array 

consists of 15 individual net pens and 1 combined feed and waste processing barge. The industrial-sized 
pens have of diameter of 45 meters by 47 meters (~148 ft by ~154 feet) and a depth of 36 meters (~118 

feet).xxi,xxii 
 

 
Single Pen Schematic. American Aquafarms DMR Application. Long Porcupine. Section 2 Site Development.xxiii 
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Rather than traditional open net pens, American Aquafarms is deploying a less commonly used “closed 
pen technology,” depicted above. Closed pens feature a standard net inside of a polymer fabric sack, 

creating a barrier between the environment inside the pen and the ocean, as opposed to open net pens that 
allow free exchange of water and waste products.xxiv,xxv Further description of the closed-pen technology 

from American Aquafarms is included in Appendix A.xxvi,xxvii 
 
Discharge 

 
Finfish aquaculture creates wastewater and discharge that often have environmental effects on the 

surrounding waters and seafloor.xxviii Although it will use a “closed” system, American Aquafarms 
proposes to manage its solid waste through sediment traps (primary) and waste dewatering (secondary). A 
diagram of the Waste Handling Process can be found in Appendix B. 

 
Sediment traps in each pen collect 90% of the particulate waste, which is then pumped to a central 

processing barge for waste treatment. American Aquafarms provides the following waste treatment plan 
in their DEP permit application materials:xxix,xxx 
 

DEP General Application for Waste Discharge Permit: Waste Treatment 

 

Dewatering is the only treatment process that is applied to the waste. The waste treatment 
system is a centralized system, collecting waste from all 15 closed pens. At the waste 
treatment system on the processing barge, the waste goes through two internal treatment 

steps: 
 

1. Bluehouse filtration: Belt Filtration (100-150 µm) 
2. Bluehouse S750 Dewatering: dewatering screw press (300-500 µm, 0.1 - 1 Bar) 

 

The waste will achieve a dry matter content of 25% after being processed through the waste 
treatment system. The dewatered waste will be transported and stored in a bulk waste collection 

tank for later transportation off-site. The surplus water that is separated from the treatment process 
is discharged. 

 

Each pen features a primary outfall point that will discharge the remaining 10% of particulate waste and 
100% of the dissolved waste directly into Frenchman Bay.xxxi,xxxii Each site will discharge 2.05 billion 

gallons per day, for a project total of 4.10 billion gallons of primary discharge per day across both 
sites.xxxiii,xxxiv An additional average of 180,000 gallons per day of concentrated dissolved waste will be 
discharged from the centralized treatment barge.xxxv,xxxvi Effluent from this project consists of Nitrogen 

(N), Phosphorous (P), Organic Carbon (C), and Total Suspended Solids (TSS) to be discharged at Outfall 
points. Further information on the expected concentrations and mass of discharged pollutants is included 

in American Aquafarms DEP waste discharge permit application materials.xxxvii,xxxviii 
 
Essential Fish Habitat Designations 

 
According to the most recent EFH designations provided by the NMFS Essential Fish Habitat Mapper, 

this project is sited within EFH for 27 species/life stage combinations and is near the inshore juvenile cod 
Habitat Area of Particular Concern.xxxix  
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Action Requested 

 

Because the scale and likely effects on the environment of the proposed project undoubtedly may affect 
habitat, this project is appropriate for Council consultation, comment, and recommendation. Oceana 

suggests the Council work with the Fisheries Service to complete a full EFH evaluation and comment and 
make recommendations on the American Aquafarms proposed development of an industrial finfish 
aquaculture project in Frenchman Bay, Maine related to this project and its likely and possible effects on 

the “waters and substrate necessary to fish for spawning, breeding, feeding or growth to maturity” in and 
near to the project site.xl 

 
Specifically, there are concerns for deoxygenation of the water within the pens leading to mass die-offs 
and concentrated nutrient discharges altering seafloor habitats and surrounding waters.xli,xliixliii￼ Oceana 

urges the Council to strongly consider the environmental implications of discharging over 4.10 billion 
gallons of wastewater into Frenchman Bay every day. 

 
The Council should seize this opportunity to weigh in on permit approvals before it is too late. Given the 
concerns raised by Oceana, this project warrants a formal consideration of the impacts to EFH and should 

not be allowed to continue the permit approval process without comment from the Council and formal 
EFH consultation by the National Marine Fisheries Service in coordination with the Council. 

 
A finfish aquaculture project of this scale is unprecedented in this region. Allowing this project to gain 
approval without a formal Essential Fish Habitat evaluation from the Council will set a dangerous 

precedent for further unchecked finfish aquaculture development of Maine’s coast. Oceana strongly 
encourages the Council to act under its authority granted by the Magnuson-Stevens Act to conserve EFH 

in Frenchman Bay and adjacent waters. 
 
Thank you for your consideration of these comments. Oceana will continue to be engaged in the 

conservation and management of Essential Fish Habitat in the New England region and will provide 
follow-up information, as needed. 

 
 
 

 
 

Gib Brogan    Matt Dundas    Elyse Kochman 
Oceana    Oceana    Oceana 
Wayland, MA    Cumberland, ME   Washington D.C. 

 
  



Oceana’s Comments on American Aquafarms Atlantic Salmon Finfish Aquaculture Proposal 
April 4, 2022 

Page 6 of 13 
 

BELIZE     BRAZIL     CANADA     CHILE     EUROPEAN UNION     MEXICO     PERU     PHILIPPINES    UNITED KINGDOM     UNITED STATES 

Appendix A: Description of Closed-Pen Technology 
 
American Aquafarms provides the following description of their closed-pen system in their DMR permit 

application materials:xliv 

 

1.13. Description of Closed-Pen System 
 

The Eco-pen from American Aquafarms is a floating, closed containment aquaculture 

production system. The floating collar is made from rigid aluminium and holds a fabric 
sack made from an ultra-strong impermeable polymer membrane. Inside the fabric sack is 

an ordinary net pen for extra security and easy handling of the fish. This creates two 
barriers of separation to surroundings. Water is collected at depth (estimated at 30 meters) 
through six separate pipes and pumped into the pen creating a circular current. The water 

temperature inside the Eco-pen can be optimised by collecting water from varying depths 
according to hydrographic conditions. The intake of water is depth adjustable and will be 

optimized to collect water according to desired temperature and other variables. Different 
and interchangeable filters can be temporarily fitted to the intake pipes to control intake 
water for the prevention of algae or jelly fish and other, if needed. The main outlet of the 

pen is located at 30 m and is fixed. By lifting the water column inside the pen between 4-
15 cm (adjustable) above surrounding sea-level, the pumping action creates overpressure 

inside the pen. This ensures a stable and rigid placement of the polymer sack in the water 
column, that makes it able to withstand external pressures from weather and currents. 

 

Oxygen is continuously added to the inflowing water by diffusors creating optimal and 
stable environment for fish health. The result is zero lice, high survival, lower use of feed 

and high growth. Waste from excess feed and fish excretions, will travel with the main 
water flow towards the bottom of the pen. The solids settle in a sedimentation trap/ funnel 
that is 6m below the primary outlet. Accumulated waste is continuously pumped from the 

bottom of the pen to the top of the collar by a specialized pump system, before being 
transported to a central waste treatment station on a waste barge where it is pressed and 

dried before being transported to shore for further processing. (For detail see Waste/by-
product treatment plan). Dead fish is automatically collected from the bottom of the inside 
net and pumped to an ensilage system. Electricity and oxygen supply is secured through a 

three-level backup system. For further illustration see drawings below. 
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Appendix A: Description of Closed-Pen Technology Continued 

 
American Aquafarms provides the following infographics of their closed-pen system in their DMR permit 

application materials:xlv 
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Appendix B: Waste Handling Process 
 
American Aquafarms provides the following diagram of their waste handling process in their DEP permit 

application materials:xlvi 
 

 

 
American Aquafarms provides the following steps of their waste handling process in their DEP permit 
application materials:xlvii 

 
1. Waste is sedimented in each pen. 90% of the particulate waste will separate from 

the main water flow and sediment in the solid trap in the bottom of the pen. 

2. Waste is pumped from sediment trap in each pen – a pump located at each pen transports 
the waste from the waste collection funnel up to a collective waste transportation pipe. 

3. Waste is pumped from all pens to the central processing barge – waste from all pens enters 
the centralized waste treatment system at the processing barge. 

4. A small amount of freshwater is added to the process – freshwater is mixed with acetic 
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acid. 

5. Flocculant is mixed into the freshwater from step 4 – the flocculant is organic, and 
ecologically friendly. 

6. Flocculant is mixed into the waste stream, to achieve better treatment efficiency. 

7. Waste is dewatered using a belt filter (100-150 µm) – the resulting dry matter content is 3-
7%. 

8. The discharge from the dewatering process in step 7 – this discharge is combined with the 
discharge in step 10. 

9. Waste is further dewatered using a screw press – through the screw press an increasing 
pressure from 0.1 to 1 bar is applied to the waste. Filter size on the blades are from 300 to 
500 µm. The resulting dry matter content of the waste is 25%. 

10. The discharge from the dewatering process in step 9 – this discharge is combined with the 
discharge in step 8. 

11. The waste is pumped into storage silo, awaiting transport to on-shore waste treatment 
facility. 

12. Waste is transported on-shore by boat. 

13. Waste is unloaded on-shore for further treatment. 
 

i 16 U.S.C. § 1802(10). 
ii 16 U.S.C. § 1855(b)(2). 
iii 50 C.F.R. § 600.905(c). 
iv 16 U.S.C. § 1855(b)(3). 
v “American Aquafarms, Gouldsboro.” Maine Department of Environmental Protection. 

www.maine.gov/dep/projects/americanaquafarms/index.html. Accessed 14 January 2022. 
vi “Public Meeting on DEP review of proposed American Aquafarms net pen sites in Gouldsboro .” Maine Department of 

Environmental Protection. www.maine.gov/dep/projects/americanaquafarms/Public%20Notice%209-28-21.pdf. 

Accessed 14 January 2022. 
vii “Public Meeting on DEP review of proposed American Aquafarms net pen sites in Gouldsboro .” Maine Department of 

Environmental Protection. www.maine.gov/dep/projects/americanaquafarms/Public%20Notice%209-28-21.pdf. Accessed 

14 January 2022. 
viii “Draft Standard Lease Application — American Aquafarms, Northwest of Long Porcupine Island .” State of Maine 

Department of Marine Resources. www.maine.gov/dmr/aquaculture/leases/draftappaalongporcupine.html. Accessed 14 

January 2022. 
ix “Draft Standard Lease Application — American Aquafarms, North of Bald Rock .” State of Maine Department of Marine 

Resources. https://www.maine.gov/dmr/aquaculture/leases/draftappaabaldrock.html. Accessed 14 January 2022. 
x “Cover Sheet and Executive Summary (Long Porcupine Is).” State of Maine Department of Marine Resources. 

www.maine.gov/dmr/aquaculture/leases/documents/aalongporcupine/Cover%20Sheet%20and%20Executive%20Summary

%20(Long%20Porcupine).PDF. Accessed 14 January 2022. 
xi “Cover Sheet and Executive Summary (Bald Rock).” State of Maine Department of Marine Resources. 

www.maine.gov/dmr/aquaculture/leases/documents/aabaldrock/Cover%20Sheet%20and%20Executive%20Summary%20(

Bald%20Rock).PDF. Accessed 14 January 2022. 
xii State of Maine Department of Marine Resources. Aquaculture Map. Available at 

www.maine.gov/dmr/aquaculture/leases/aquaculturemap.html, Accessed 17 March 2022. 
xiii “Cover Sheet and Executive Summary (Long Porcupine Is).” State of Maine Department of Marine Resources. 

www.maine.gov/dmr/aquaculture/leases/documents/aalongporcupine/Cover%20Sheet%20and%20Executive%20Summary

%20(Long%20Porcupine).PDF. Accessed 14 January 2022. 
xiv “Cover Sheet and Executive Summary (Bald Rock).” State of Maine Department of Marine Resources. 
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xxii “Section 2 - Site Development (Bald Rock).” State of Maine Department of Marine Resources. 

www.maine.gov/dmr/aquaculture/leases/documents/aabaldrock/Section%202%20Site%20Development%20(Bald%20Roc
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www.maine.gov/dmr/aquaculture/leases/documents/aalongporcupine/Section%202%20Site%20Development%20(Long%
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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 

March 24, 2022 

Peter R. Blum P.E. 
Chief, Planning Division 
U.S. Army Corps of Engineers, Philadelphia District 
Attn: Environmental Resources Branch CENAP-PL-E 
Wanamaker Bldg., 100 Penn Square East 
Philadelphia, PA  19107-3390 

RE: Mordecai Island, Project Modification for Ecosystem Restoration (Section 1135) 
Draft Feasibility Study and Integrated Environmental Assessment 

Dear Mr. Blum: 

We have reviewed the Mordecai Island, Beach Haven, New Jersey, Project Modification for 
Ecosystem Restoration (Section 1135) Draft Feasibility Study and Integrated Environmental 
Assessment (draft EA) and accompanying Essential Fish Habitat (EFH) Assessment developed 
by the U.S. Army Corps of Engineers (USACE), Philadelphia District (District), in partnership 
with the New Jersey Department of Environmental Protection (NJDEP), the non-federal sponsor. 
The draft EA evaluates alternatives for ecosystem restoration to address habitat loss due to 
erosion at Mordecai Island in Little Egg Harbor Bay, Ocean County, NJ. According to the draft 
EA, the objectives of the study include protecting Mordecai Island from erosive forces on the 
western shoreline, restoring shorebird and diamondback terrapin habitat, and restoring low 
saltmarsh through 2080. The tentatively selected plan (TSP) includes a rubble mound breakwater 
that extends approximately 3,000 linear feet on the western side of Mordecai Island, the 
placement of approximately 30,000 cubic yards of sand dredged from the New Jersey 
Intracoastal Waterway (NJIWW) landward of the breakwater, and planting marsh vegetation on 
approximately 11 acres of restored intertidal marsh habitat. 

The Magnuson Stevens Fishery Conservation and Management Act (MSA) requires federal 
agencies, such as the USACE, to consult with us on projects such as this which may adversely 
affect EFH and other aquatic resources. In turn, we must provide recommendations to conserve 
EFH. These recommendations may include measures to avoid, minimize, mitigate, or otherwise 
offset adverse effects on EFH resulting from actions or proposed actions authorized, funded, or 
undertaken by that agency. This process is guided by the requirements of our EFH regulation at 
50 CFR 600.905, which mandates the preparation of EFH assessments and generally outlines 
each agency’s obligations in this consultation procedure. 



 

 

 
 

 

 
 

   
 

 

  
 

 
  

 
   

 
   

 
 

 
 

  

 
 

 
  

 
 

 
 

  
  

 
 
  

 
 

  
    

    
  

The Fish and Wildlife Coordination Act (FWCA) also requires federal agencies to consult with 
us on projects such as this that may result in the modification of a natural stream or body of 
water. The FWCA requires agencies to consider the effects that these projects would have on fish 
and wildlife and to provide for improvement of these resources. Under this authority, we work to 
protect, conserve and enhance species and habitats for a wide range of aquatic resources such as 
diadromous species, shellfish, and other commercially and recreationally important species that 
are not managed by the federal fishery management councils and therefore do not have 
designated EFH. 

As indicated in our March 3, 2022, email to Beth Brandreth, Chief of the Environmental Branch, 
the draft EA and EFH assessment do not contain sufficient information on the proposed action or 
its effects to allow for the initiation of the required consultation with us under the MSA. A 
revised EFH assessment that fully describes the proposed action and evaluates the direct, 
indirect, individual, and cumulative effects of the project on EFH should be provided so that this 
consultation can be completed. We offer the following technical assistance comments under the 
MSA and FWCA to assist you in the development of a revised EFH assessment as well as the 
final EA. As always, we are available to discuss this project, needed information and analysis, 
and the EFH consultation with you or your staff if you have any questions or require clarification 
on our comments. 

General Comments 

The draft EA appears to downplay the potential direct, indirect, and cumulative effects of the 
TSP, such as the conversion of one type of aquatic habitat to another (i.e., submerged aquatic 
vegetation to wetlands, low marsh to high marsh), on EFH and other NOAA trust resources. 
Alternatives that could avoid or minimize adverse effects to our resources are not discussed and 
the document lacks details related to the overall scope of project activities. For example, the draft 
EA focuses on potential impacts on the western part of the island, however, the project plans 
appear to depict fill on the northeast part of the island as well. There does not appear to be any 
discussion or analysis of effects of work proposed in the northeast section of the island. In 
addition, supplemental information and analyses needed to support the project objectives, such as 
an evaluation of boat wake effects on the island, a settlement analysis for the proposed 
breakwater structure, and site specific data such on tidal elevations and currents needed to inform 
wetland restoration design and the potential for scour effects to existing habitats including 
submerged aquatic vegetation (SAV), are not included in the draft EA or EFH assessment. 
Adequate mapping of existing features and clearly defined project plans showing both the 
existing and proposed conditions are also lacking. 

The objectives of the proposed project as described in the draft EA include designing and 
constructing measures to protect the site until 2080. However, it is not clear from the project 
description and accompanying plans how long it will take to complete construction of the TSP, 
how many placements of sand will be required to achieve project goals, and when, where, and 
how material will be placed to minimize impacts to NOAA trust resources. In some parts of the 
document it appears as though the construction of the breakwater and the placement of 30,000 
cubic yards of sand from the NJIWW dredging will occur as a one-time event. In other parts of 
the document, it appears that project construction will be multi-phased, using sand from the 
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NJIWW as it comes available and placing it somewhere behind the breakwater. If it is intended 
to be a multi-year phased project, the draft EA and the EFH assessment should clearly indicate 
how many placement events are anticipated, how often the placement will occur, how much 
material will be placed during each event, how much of an area will be affected during each 
placement and what materials and methods will be used. In addition, a fill monitoring and 
adaptive management plan should be developed. This plan should be used throughout the 
duration of project construction to monitor changes in habitats and aid in determining fill 
placement locations. Adaptive management measures should be developed to address changes to 
the placement area in between sediment placements. For example, how will the plan be altered 
should SAV colonize behind the breakwater where fill is anticipated to go? This construction 
monitoring and adaptive management plan is separate and distinct from a needed post-
construction monitoring and maintenance plan, which should address site monitoring and 
management once any fill placement is complete and track progress towards clearly defined 
restoration goals which should also be developed. With a multi-phased approach, the potential 
effects to EFH and other NOAA trust resources should be considered for the entire duration of 
the construction of the project (i.e., each time there is in-water work anticipated, each fill 
placement activity). 

As mentioned above, the draft EA appears to focus on existing features on the western side of the 
island, yet the proposed plans show fill placement extending to the eastern part of the island on 
the north side as well. The evaluation of existing and proposed features should consider all areas 
of potential project disturbance. Data collection should be supplemented and the impact analysis 
should be revised to reflect these missing details (e.g., SAV surveys should be conducted 
throughout the entire project area, not just the western side of the island). Additionally, the main 
erosional problem highlighted throughout the document is said to be due to wakes generated by 
boat traffic using the NJIWW. However, the draft EA does not provide any information or 
analysis to support this claim. The document specifically states that, “no detailed modeling was 
done to simulate the potential wave climate from vessels traveling adjacent to Mordecai Island in 
the NJIWW or surrounding waters. Nor did study resources allow for a high-resolution 
recreational boating traffic study to be done that could have tracked the number of boats that pass 
by Mordecai Island on an average day, boat types, speed, and traffic patterns.” Instead an online 
literature review was conducted to assume potential wave heights. The District should undertake 
these studies prior to proceeding with any future development of this project to ensure that the 
measures proposed in the TSP will address the reasons for erosion at Mordecai Island, to inform 
the final design, and allow for the minimum amount of fill necessary to achieve the habitat 
restoration and resiliency goals of the project.    

Wetland restoration is one of the main objectives of the project, yet there are several missing 
analyses needed to help direct restoration activities such as site specific tide and tidal current 
data. Not only does this type of information help with modeling how structures such as sills may 
affect the immediate project area, but it helps to direct how grading should be achieved for 
proper wetland flushing and vegetation growth. Additionally, there is no discussion of how 
wetlands will be restored, how long restoration will take, and if any reference marshes are being 
used to guide the restoration. Of additional concern is the lack of a settlement analysis for the 
height of the breakwater structure. While the report states that “settlement will be further 
evaluated in more detail during the next phase of the study,” it is unclear how this evaluation will 

3 



 

 

  
 

  
 
 

 

 
 

 
 

 
 

 
  
  

 
 

 
 
 

  
  

 
 

  

 
   

  
 

   
 

 
 

 
  

   
 

  
 

  
 

 

be done and how it will affect the design of the breakwater. The current breakwater design is 
anticipated to be constructed a foot above mean high water (MHW), assuming a foot of 
settlement. But without a settlement analysis, it is not possible to determine if this expected 
settlement will occur and what will happen if the structure height remains above MHW (i.e., how 
this may affect proposed wetlands, and if there will be a permanent conversion of aquatic habitat 
to uplands). It should be also noted that high marshes and areas above MHW are used only in a 
limited way by most NOAA trust resources. While we recognize the important ecosystem 
services these areas provide, there are distinct differences in resource use. 

Maps and figures presented throughout the draft EA are difficult to interpret due to scale or lack 
appropriate details. There are no figures that depict existing habitat conditions present or one that 
overlays the proposed conditions over the existing features. The draft EA focuses on the need to 
rebuild wetland habitats, yet there are no figures depicting current or historic wetlands. 
Considering the importance of wetland loss to the project purpose and need, there should be an 
evaluation with accompanying figures that depicts currently delineated wetlands and documents 
the loss that has occurred over time. Other special aquatic features such as mudflats, SAV, and 
shellfish habitat in the area should also be visually presented on the project plans. In addition, the 
total temporary and permanent disturbances are not clearly defined in the draft EA. This 
information is needed to initiate consultations through the MSA. Revised plans should not only 
depict all existing and proposed features habitats and plan features, but should do so at an 
appropriate scale, include bathymetry and grading with respect to MHW and mean low water 
(MLW), and provide a clear summary of the habitats that are anticipated to be temporarily and 
permanently disturbed and/or converted. Planting plans should also be provided to get an 
understanding of the project goals, including methods, planting materials, and cross sections. 

The draft EA also does not include an evaluation of the effects of the project on resources we 
seek to conserve and enhance under the FWCA such as shellfish, anadromous fishes and other 
species that are not federally managed. There is no discussion on the impacts to special aquatic 
sites defined by the Clean Water Act, such as existing wetlands, vegetated shallows and 
mudflats. In addition, because the project involves the placement of fill within existing aquatic 
habitats, the final EA and revised EFH assessment should include the justification for the habitat 
conversion, an explanation of the expected ecological uplift, and how that uplift will be 
documented. The revised EFH assessment should also clearly indicate alternatives that could 
avoid or minimize adverse effects on EFH.  

Specific Comments 

To assist you in the preparation of the final EA and revised EFH assessment, we have also 
included a number of specific comments on the draft EA as an attachment to this letter. 

Magnuson Stevens Fishery Conservation and Management Act 

Species for which EFH has been designated in the project area include winter flounder 
(Pseudopleuronectes americanus), little skate (Leucoraja erinacea), Atlantic herring (Clupea 
harengus), red hake (Urophycis chuss), silver hake (Merluccius bilinearis), windowpane 
flounder (Scophthalmus aquosus), winter skate (Leucoraja ocellata), clearnose skate (Raja 
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eglanteria), longfin inshore squid (Doryteuthis pealeii), bluefish (Pomatomus saltatrix), Atlantic 
butterfish (Peprilus triacanthus), spiny dogfish (Squalus acanthias), scup (Stenotomus chrysops), 
summer flounder (Paralichthys dentatus), and black sea bass (Centropristis striata). These areas 
are also designated EFH for several Atlantic highly migratory species including, but not limited 
to, sandbar shark (Carcharhinus plumbeus), smoothhound shark complex (Atlantic stock), and 
sand tiger shark (Carcharias taurus). 

The proposed project area has also been designated as Habitat Areas of Particular Concern 
(HAPC) for summer flounder. The Mid-Atlantic Fishery Management Council has defined the 
summer flounder HAPC as all native species of macroalgae, seagrasses, and freshwater and tidal 
macrophytes in any size bed, as well as loose aggregations, within adult and juvenile summer 
flounder EFH. HAPCs are a subset of EFH that are identified based on one or more of the 
following considerations: 1) the importance of the ecological function, 2) extent to which the 
habitat is sensitive to human-induced degradation, 3) whether and to what extent, development 
activities are stressing the habitat type, or 4) rarity of habitat type (50 CFR 600.815(a)(8)). 

As stated above, the information provided in the draft EA and EFH worksheet were not 
sufficiently detailed to initiate consultation under the MSA. To initiate the required EFH 
consultation with us, please provide a revised EFH assessment that fully evaluates all of the 
direct, indirect, individual and cumulative effects of the proposed project on EFH with a cover 
letter transmitting the assessment to us with your EFH determination. 

The mandatory contents of an EFH assessment include: 

● A description of the action.  
● An analysis of the potential adverse effects of the action on EFH and the managed species. 
● The federal agency's conclusions regarding the effects of the action on EFH.  
● Proposed mitigation, if applicable. 

Additional information, if appropriate, the assessment should also include: 

● The results of an on-site inspection to evaluate the habitat and the site-specific effects of 
the project. 

● The views of recognized experts on the habitat or species that may be affected. 
● A review of pertinent literature and related information.  
● An analysis of alternatives to the action. Such analysis should include alternatives that 

could avoid or minimize adverse effects on EFH. 
● Other relevant information. 

The level of detail in an EFH assessment should be commensurate with the complexity and 
magnitude of the potential adverse effects of the action. In this instance, the EFH worksheet will 
not provide the level of detail needed to evaluate the effects of the proposed action. A revised, 
detailed EFH assessment should be developed and submitted to us once the information 
discussed above and data gaps identified in this technical assistance letter are filled including: 
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● A full and complete evaluation of all of the impacts of the proposed project on EFH. 
○ Consider all of the direct, indirect, individual, and cumulative effects of the action 

on EFH, including HAPC, and federally managed species.   
○ Include temporary and permanent changes to the habitat such as the loss or 

conversion of aquatic habitats and impacts to prey species from all of the 
activities associated with the implementation of the TSP.  

● Project plans that clearly show all of the work proposed and the habitats affected. 
● A clear and detailed description of all of the construction activities proposed including 

materials, methods, and timeframes for construction. 
● A full and complete analysis of alternatives to the action which includes alternatives that 

could avoid or minimize adverse effects on EFH. 
● Data information and analyses needed to support the project objectives. 

The EFH assessment should consider the full range of effects of the construction activities 
associated with the construction of the breakwater as well as each time sand will be placed in the 
project area. It should be noted that the analysis of effects should focus on impacts that reduce 
the quality and/or quantity of the habitat or result in conversion to a different habitat type for all 
life stages of species with designated EFH within the study area. Simply stating that fish will 
move away or that the project will only affect a small percentage of the overall population is not 
a sufficient analysis of the effects of an action on EFH. Also, since the intent of the EFH 
consultation is to evaluate the direct, indirect, individual and cumulative effects of a particular 
federal action on EFH and to identify options to avoid, minimize or offset the adverse effects of 
that action, it is not appropriate to conclude that an impact is minimal just because the area 
affected is a small percentage of the total area of EFH designated. The focus of the consultation 
is to reduce impacts resulting from the activities evaluated in the assessment. Similarly, a large 
area of distribution or range of the fish species is also not an appropriate rationale for concluding 
the impacts of a particular project are minimal. For the purposes of this study, the effects of the 
proposed action on EFH for winter flounder early life stages, summer flounder HAPC, as well as 
the effects on anadromous fish, and shellfish are of particular concern. 

Habitat Areas of Particular Concern 

As stated above, SAV has been designated as a HAPC for summer flounder by the Mid-Atlantic 
Fisheries Management Council. SAV habitats are also among the most productive ecosystems in 
the world and perform a number of irreplaceable ecological functions which range from 
chemical cycling and physical modification of the water column and sediments to providing food 
and shelter for commercial, recreational, as well as, economically important organisms (Stephan 
and Bigford 1997). SAV and its associated epiphytes are highly productive, produce a structural 
matrix on which many other species depend, improve water quality and stabilize sediments 
(Fonseca et al 1998). Larvae and juveniles of many important commercial and sport fish such as 
bluefish, summer flounder, spot, Atlantic croaker (Micropogonias undulatus), herrings 
(Clupeidae) and many others appear in eelgrass beds in the spring and early summer (Fonseca et 
al 1992). Heckman and Thoman (1984) concluded that SAV beds are also important nursery 
habitats for blue crabs. According to Peterson (1982), in Kenworthy (1988), shallow dwelling 
hard clams may be protected from predation by the rhizome layer of seagrass beds. Rogers and 
Van Den Avyle (1983) suggest that SAV beds are important to summer flounder, and that any 
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loss of these areas along the Atlantic Seaboard may affect summer flounder stocks. 

SAV also has the tendency to move year to year. The revised EFH assessment should therefore 
not only provide up-to-date mapping of SAV, but should also compare surveys to historic 
mapping, water depths, water quality, and bottom sediments to determine if an area is 
appropriate for growing SAV. Areas that are mapped as SAV or that were previously mapped 
and still hold the appropriate characteristics that would support SAV growth are considered SAV 
habitats. Consistent with the Atlantic States Marine Fisheries Commission’s (ASMFC) 2022 
SAV policy (ASMFC 2022), avoidance and minimization measures should be demonstrated 
before unavoidable impacts to SAV are considered. This includes impacts to either present or 
historically present beds as well as a buffer between the proposed action and SAV habitat. 
Compensatory, in-kind mitigation should be used to offset the lost ecological functions only 
when unavoidable impacts to SAV are required to accomplish project goals without 
compromising the integrity of the design. 

The proposed project may affect SAV beds and EFH in several ways, including the direct loss of 
the habitat from the installation of the breakwaters and placement of fill as well as the loss or 
degradation of the SAV due to sedimentation and shading from construction. Increases in 
suspended sediments and the subsequent reduction in water transparency caused by construction 
activities, such as the installation of breakwaters, placement of sand fill, and boating activities 
associated with construction can limit photosynthesis. Experiments by Short et al. (1991) with 
eelgrass have shown that reduction in light decreases growth, promotes a reduction in plant 
density and can ultimately eliminate an eelgrass population altogether. Additional impacts can be 
caused by changes in sedimentation and scour pattern due to the placement of the breakwater 
structures. As a result, we typically recommend that activities that generate suspended sediments 
be avoided in and near SAV beds when eelgrass is actively growing and flowering to avoid 
affecting the plant's ability to photosynthesize and its growth and survival (between April 15 and 
October 15). We also recommend avoiding the construction of breakwaters and placement of 
sand fill in a manner that could result in the direct loss of these habitats.  

Winter Flounder 

EFH for winter flounder has been designated in the study area. Winter flounder ingress into 
spawning areas within mid-Atlantic estuaries when water temperatures begin to decline in late 
fall. Tagging studies show that most return repeatedly to the same spawning grounds (Lobell 
1939, Saila 1961, Grove 1982 in Collette and Klein-MacPhee 2002). Winter flounder typically 
spawn in the winter and early spring, although the exact timing is temperature dependent and 
thus varies with latitude; however, movement into these spawning areas may occur earlier, 
generally from mid- to late November through December. Winter flounder have demersal eggs 
that sink and remain on the bottom until they hatch. After hatching, the larvae are initially 
planktonic, but following metamorphosis they assume an epibenthic existence. Winter flounder 
larvae are negatively buoyant and are typically more abundant near the bottom. Young-of-the-
year flounder tend to burrow in the sand rather than swim away from threats.  

Increased turbidity and the subsequent deposition of the suspended sediments can smother the 
winter flounder eggs and would adversely affect their EFH. Additionally, the construction of the 
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breakwater structures will permanently reduce the availability of habitat. Winter flounder stocks 
have not been making adequate rebuilding progress due to low productivity. Recruitment (i.e., 
survival of eggs to the juvenile and adult stages) has also been declining despite low fishing 
mortality rates for the past 10 years. Therefore, it is important to minimize impacts to spawning 
success and egg/larval survival to rebuild this stock and achieve a sustainable commercial and 
recreational fishery for this stock. For your planning purposes, we generally recommend 
sediment disturbing in-water work be avoided when winter flounder eggs and larvae may be 
present between January 1 and May 31. 

Anadromous Fish 

Anadromous species, such as alewife (Alosa pseudoharengus) and blueback herring (Alosa 
aestivalis), enter the bay from Little Egg Inlet migrate past Mordecai Islands in the spring to 
reach their natal rivers and spawning grounds including Tuckerton Creek, Mill Creek, and Willis 
Creek. Alewife and blueback herring, collectively known as river herring, spend most of their 
adult life at sea, but return to freshwater areas to spawn in the spring. Both species are believed 
to be repeat spawners, generally returning to their natal rivers (Collette and Klein-MacPhee 
2002). Because landing statistics and the number of fish observed on annual spawning runs 
indicate a drastic decline in alewife and blueback herring populations throughout much of their 
range since the mid-1960s, river herring have been designated as Species of Concern by NOAA. 
Species of Concern are those about which we have concerns regarding their status and threats, 
but for which insufficient information is available to indicate a need to list the species under the 
Endangered Species Act (ESA). We wish to draw proactive attention and conservation action to 
these species. 

The activities associated with the construction of the new breakwater and placement of sand fill 
can create undesirable turbidity and noise levels that can impede migration. Increases in turbidity 
due to the resuspension of sediments into the water column during construction can degrade 
water quality, lower dissolved oxygen levels, and potentially release chemical contaminants 
bound to the fine-grained estuarine/marine sediments. Suspended sediment can also mask 
pheromones used by migratory fishes such as these to reach their spawning grounds and impede 
their migration and can smother immobile benthic organisms and demersal newly-settle juvenile 
fish (Auld and Schubel 1978; Breitburg 1988; Newcombe and MacDonald 1991; Burton 1993; 
Nelson and Wheeler 1997). Noise from the construction activities may also result in adverse 
effects. Effects may include (a) non-life threatening damage to body tissues, (b) physiological 
effects including changes in stress hormones or hearing capabilities, or (c) changes in behavior 
(Popper et al. 2004). In order to minimize the adverse effects of suspended sediment and noise 
on migrating anadromous fish, we recommend in-water work be avoided from March 1 to June 
30 any year during the upstream migration to their spawning grounds. 

Buckel and Conover (1997) and Juanes et al. (1993) in Fahay et al. (1999) report that diet items 
of juvenile bluefish include juvenile anadromous fish including alewife, blueback herring and 
striped bass. Juvenile Alosa species have also been identified as prey species for windowpane 
flounder and summer flounder in Steimle et al. (2000). The EFH final rule states that the loss of 
prey may be an adverse effect on EFH and managed species because the presence of prey makes 
waters and substrate function as feeding habitat and the definition of EFH includes waters and 
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substrate necessary to fish for feeding. Therefore, actions that reduce the availability of prey 
species, either through direct harm or capture, or through adverse impacts to the prey species' 
habitat may also be considered adverse effects on EFH. As a result, activities that adversely 
affect the spawning success and the quality for the nursery habitat of these anadromous fish can 
adversely affect the EFH for juvenile bluefish, windowpane, and summer flounder by reducing 
the availability of prey items. 

Shellfish 

The New Jersey Department of Environmental Protection’s Bureau of Shellfisheries 2011 Little 
Egg Harbor Bay Shellfish Inventory Map (NJDEP 2013) identifies the project area as a high 
value commercial hard clam (Mercenaria mercenaria) area and the northwestern part of 
Mordecai Island identified as an aquaculture lease area. Coen and Grizzle (2007) discuss the 
ecological value of shellfish habitat to a variety of species including American eel (Anguilla 
rostrata) and winter flounder. Clams are a prey species for a number of federally managed fish 
including skates, bluefish, summer flounder, and windowpane. Steimle et al. (2000) reports that 
the siphons of hard clams provide a food source for winter flounder and scup. Infaunal species 
such as clams also filter significant volumes of water, effectively retaining organic nutrients from 
the water column (Nakamura and Kerciku 2000; Forster and Zettler 2004). The revised EFH 
assessment should evaluate the effects of the project on mapped shellfish habitat, how these 
effects will impact EFH for federally managed species, and outline the measures taken to avoid, 
minimize and offset these effects. NJDEP Shellfisheries should also be contacted to ensure work 
proposed will not affect nearby shellfish leases adversely. 

Endangered Species Act 

Threatened or endangered species under our jurisdiction including federally listed species 
Atlantic sturgeon (Acipenser oxyrhynchus) and sea turtles may be present in the project area. As 
the lead federal action agency, you are responsible for determining the nature and extent of 
effects and coordinating with our Protected Resources Division as appropriate. Our Protected 7 
Resources Division’s website (https://www.fisheries.noaa.gov/new-england-mid-
atlantic/consultations/section-7-consultations-greater-atlantic-region) contains guidance and tools to 

determination. Should you have any questions about the section 7 consultation process, please 
contact Darcie Webb at (978) 281-9316 or by email (Darcie.Webb@noaa.gov). 

assist action agencies with their description of the action and analysis of effects to support their 

Conclusion 

As always, we are available willing to work collaboratively with the USACE, NJDEP and other 
federal, state, and local agencies and stakeholders on the further development of a plan that 
identifies practicable solutions to achieving the project goals while minimizing adverse impacts 
to NOAA trust resources. We are also available to discuss data gaps, information needs, and the 
required EFH consultation materials with you or your staff if you have any questions about our 
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comments.  If you would like to discuss this matter further, please contact Jessie Murray at (978) 

Sincerely, 

675-2175 or Jessie.Murray@noaa.gov with our Habitat and Ecosystem Services Division and/or 
Darcie Webb at (978) 281-9316 or Darcie.Webb@noaa.gov with our Protected Resources 
Division.  

GREENE.KAREN
.M.1365830785

Digitally signed by 
GREENE.KAREN.M.1365830785 
Date: 2022.03.24 20:09:46 
-04'00'

Karen Greene 
Chief, Mid-Atlantic Branch 
Habitat and Ecosystems Services Division 

Attachment: 
Specific Comments on the Draft EA 

cc: 
Philadelphia District – B. Brandreth 
GAR PRD – D. Webb, P. Johnsen 
NJDEP – K. Davis, S. Biggins, C. Keller 
FWS – E. Schrading 
EPA – M. Finocchiaro, B. Spinweber 
MAFMC – C. Moore 
NEFMC – T. Nies 
ASFMC – L. Havel 
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Attachment:  Specific Comments on the Draft EA 

Executive Summary 

Alternative Plans Considered 

● All three alignments are so similar with slight variations of distances from shoreline. 
Why weren't other plans considered or different alignments (i.e. a focus on the immediate 
areas such as the north closest to the NJIWW and where wave energy is said to be the 
most) that did not span almost the entire western part of the island? The breakwater could 
also be designed to have overlapping sills with angled vents so the breakwater would be 
continuous and would block vent exposure to direct wave energy against the direction of 
the most wave action. Why was this design not a consideration? 

Tentatively Selected Plan 

“The average height is the initial construction height of the structure and factors in one foot of 
over-build for potential settlement.” 

● Why assume 1 foot of settlement? Where are the resources that back up this assumption? 

“Settlement will be further evaluated in more detail during the next phase of the study.” 

● How many phases of the study are there planning to be? 

“[Sand will be] placed behind the structure to restore 11.5 acres of lost intertidal marsh habitat 
and raise the elevation of approximately 3.7 acres of beach nesting bird habitat.” 

● Where? None of these areas are indicated on any figures. 

1.3 Purpose and Need for Action 

“In the Mordecai Island study area alone, it is estimated that over 11 acres of coastal marsh have 
been lost on the island since 1977, with an average loss of 2-4’ per year along the western edge 
of the island.” 

● What has been used to back this up (e.g. references, historic data, calculations)? Why is 
this particular island so important to rebuild compared to others located within the back 
bays? Need more details to support the purpose and need. 

2.2.1 Coir Log Installation 

● What locations were considered low vs high energy? 
● How and where were observations of accretion and erosion rates collected and for how 

long? 
● Locations of the previous work are discussed in almost each section with no reference to 

a figure to understand where the work was physically done. Would be beneficial to have 
a site location figure which shows all of the locations discussed as well as a better 
understanding of the previous survey work conducted that led to the conclusion of TSP. 

1 



 

 

    

   

 

   

 

   
    
 

 

   

 

  
 

  
 

 
 

 
  

   

  
  

   
 

  
  

 

  

   
   

   

   
   

 

Figure 2.2 Locations of MLT Coir Logs and Figure 2.3: Locations of MLT Geotubes® 

● Figures too small to read details. 

3.2 Water Quality 

● Were site specific data collected? When, where, and what were the results? 

3.3.5 Sediment Characteristics 

● Sediment Quality Analysis for Maintenance Dredging and Beneficial Use of Dredged 
Material within the New Jersey Intracoastal Waterway (Mordecai Island, Avalon, and 
Stone Harbor) is missing from Appendix A. 

3.4.3 Waves 

● Why wasn’t a tide gauge/ gauges set up along the island to collect site specific data? 

Boat Wakes 

● Study inadequate – “Unlike for wind-generated waves, no detailed modeling was done to 
simulate the potential wave climate from vessels traveling adjacent to Mordecai Island in 
the NJIWW or surrounding waters. Nor did study resources allow for a high-resolution 
recreational boating traffic study to be done that could have tracked the number of boats 
that pass by Mordecai Island on an average day, boat types, speed, and traffic patterns. 
Instead, an online literature review was done to ascertain typical wave heights generated 
by vessels that are common to the area.” This is the exact type of information that should 
be collected for the study and to prove that erosion is in fact from the boat wakes. 

3.4.7 Sea Level Change 

● “sea level change” (SLC) and “sea level rise” (SLR) are used inconsistently throughout 
the document. The term sea level rise (SLR) should be used. The use of the term SLC is 
misleading as it implies that sea levels could rise or fall; there is no scenario for the 
eastern U.S. coast where the trajectory is anything but higher. SLR is also the term used 
by the vast majority of other reports and documents including the National Climate 
Assessment and Intergovernmental Panel on Climate Change. 

3.5.1 SAV 

● Was there corresponding depth and sediment collected during the SAV surveys or just a 
presence absence survey? Both depths and sediment should have been collected and 
discussed in relation to presence/absence of SAV. 

● Surveys were conducted on the west side of the island but it appears as though the TSP 
will include fill on the other side of the island. If that’s the case data is also needed for 
that side of the island. 

● SAV surveys should cover the entire project area that anticipates to be disturbed and 
should include multiple years of recent data. 
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3.6 Intertidal Vegetation and Wetlands 

● This section is very generalized and should discuss whether or not a formal delineation 
survey has been conducted, and if so when and the results. A formal delineation would 
provide the most accurate picture of the habitats and what is present. 

● It’s unclear if mudflats are present in the project area and if so where they are. 
● This section should include more detailed maps/figures which show the habitats and area 

breakdowns, including all subtidal and intertidal areas. 
● High marsh and low marsh need to be separated as our resources are not found above 

MHW. 

3.7 Fisheries 

● This section is very generalized and minor data presented is based on a personal 
communication from over 20 years ago with no details on when the sampling was 
conducted where, or how.  

● This section mentions that all the listed species are not estuarine resident species and only 
use the area on a seasonal basis, primarily within the warmer summer months. This is an 
inaccurate statement that does not include all life stages. Specifically, winter flounder 
migrate into the estuaries between November and December and spawn during the 
winter. Winter Flounder eggs and larvae have EFH designated within the project area and 
are found between January 1 and May 31. 

4 Inventoried and Forecast Without Project Conditions 

● This section discusses changes in shoreline but doesn’t discuss the changes in wetlands 
observed or provide documentation of the loss of wetlands. 

4.1 Sources and Nature of Erosion 

“Wave heights from 1.5 ft. to 3 ft. from either wind-generated storm events or from boat wakes 
are frequently encountered at Mordecai Island and are responsible for the long-term erosion 
occurring to the island.” 

● How can this statement be verified without site specific modeling for boat wakes? 

4.2 Historical Island and Nearshore Change Analysis – Footprint Method 

● Was the geo-referenced aerial photography collected at the same tide to get an accurate 
picture of the changes in the shoreline? 

5.1.1 Problem Statement 

“Coastal intertidal marsh habitat loss is occurring on the western edge of Mordecai Island due to 
erosion of the marsh by waves and vessel wakes associated with the NJIWW.” 

● There is not enough evidence discussed about the actual wetlands on the island, including 
a delineation of the existing, compared to historical evidence. There is also no site 
specific modeling that backs up that the erosion is caused by the boat wakes. 
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5.2.2.2 Habitat Restoration 

● Why is restoring SAV Not a goal of the project? While wetlands are important, a myriad 
of special aquatic features including SAV and mudflats should be the overarching goal. 

5.3.2 Considerations 

● Why were none of these projects in the northern part of the island? 

5.4 Formulation of Alternative Plans 

● There is no discussion in this section of the conversion of resources and proposed 
ecological benefit of doing so (i.e. subtidal to intertidal or upland, SAV to 
intertidal/wetland, low marsh to high marsh). 

5.4.2 Description and Evaluation of Measures 

● None of the analyses include potential impacts to SAV. 
● Acceptability of projects by resources agencies should not be assumed.  There have been 

no recent multi-agency meetings to discuss the TSP. 

5.4.4. Further evaluation of measures 

“Further discussion with resource agencies revealed that impacts to SAV could be considered 
part of a trade-off analysis with benefits realized for ecosystem restoration projects within the 
1977 Tidelands line. This is within the area covered by NJDEP’s living shorelines regulations 
and therefore not a major constraint to project planning.” 

● This is a false assumption and not of the position of NOAA Fisheries. Due to its high 
ecological value and historic losses, we have consistently objected to the loss of SAV 
regardless of whether or not the project purpose was wetland restoration or not. The 
analysis should be revised to more fully consider the effects to this important resource. 
Under the newly revised policy on SAV issued by the ASMFC (ASMFC 2022), 
avoidance and minimization measures should always be demonstrated before 
unavoidable impacts to SAV are considered. Compensatory mitigation for the permanent 
loss of SAV should be provided.  

“Settlement will be further evaluated in more detail during the next phase of the study.” 

● How will this affect design? 

“Boat driven waves are most likely the main driver of erosion” 

● Without site specific analyses and modeling, how can this be assumed? 

“...the minimum crest elevation for both structures was determined to be +2.6 ft. NAVD88. To 
account for potential settlement, the initial construction of both structures was estimated to be 
+3.6 ft. NAVD88 (1foot of overbuild).” 
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● What happens if there isn’t a foot of settlement and the structure remains above MHW? 
That would permanently convert aquatic habitat to uplands, which would need to be 
compensated for. 

“Depending upon the quantity of sand available from the maintenance dredging and the island 
conditions at the time of construction, it is estimated that between 1 and 1.5 feet of sand will be 
placed in the fill areas. Behind the breakwater and MLT structures, the sand will be graded in a 
natural slope that will eliminate the steep edges and mimic healthy intertidal habitat.” 

● There are no design plans that depict this. Design plans should be included which show 
the overall plans for the project with proposed grading and all disturbances to resources, 
temporary and permanent. 

5.5.1 Future with projections 

“Computation of reduced erosion rates along the portion of the island being protected would be a 
very complicated process given the dynamics of the environment and all the factors that would 
come into play to compute an accurate estimate. Such an analysis would be beyond the scope of 
this study.” 

● This is a sufficient excuse to avoid undertaking the analysis. This should have been 
analyzed and incorporated into the project. Otherwise, how is it possible to determine the 
project’s chances of success before there is an irretrievable commitment of resources or 
avoidable environmental damage.  

“MLT projects identified in Chapter 2 of this feasibility report are not included in the 
calculations of erosion because they are experimental in nature, thus subject to alteration, and no 
data are available to predict their performance to reduce erosion in the future. “ 

● What was the point of these pilot projects if no data was collected or intended to be used 
for future work for the island? 

5.5.2.1. Model Description 

● The model doesn’t take into the account of converting resources, or the overall 
importance and value of SAV. 

5.5.4 Significance of Ecosystem Outputs 

● While the project boasts protection of SAV on the eastern part of the island, there is no 
discussion of the extent or condition of SAV in this area. The TSP also includes fill to be 
placed on the eastern part of the island without any evaluation or discussion of effects. 
The overall analysis of SAV and effects the project could have on SAV is lacking. 

“The Clean Water Act, Section 404(b)(1) Guidelines institutionally recognize salt marshes as 
Special Aquatic Sites. Special Aquatic Sites” 

● So are SAV and mudflats – their importance is not included as part of the evaluation in 
this document. 
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6.1 Description of the Tentatively Selected Plan 

“An area larger than what is expected to be filled has been identified in order to allow for 
flexibility with sand placement based on available sand quantities and island conditions at the 
time of construction.” 

● A portion of this area to be filled was not included in the overall evaluation – specifically 
there is no evaluation on the eastern part of the island presented. There is also no 
discussion of wetlands or other existing habitats present and how they will be modified.  

“show fill material because the amount of fill will vary throughout the placement area and 
throughout time.” 

● Plans should show the maximum disturbance anticipated to achieve project goals. 

“Fill material will be placed landward of the rubble mound structure and tie into the elevation of 
the existing marsh edge to create a combination of low and high marsh habitat.” 

● No plans to show this and it is unclear how much fill would be needed to achieve this or 
the extent to which the existing wetlands will be impacted. 

6.2.2. Water Quality 

● This section does not take into account what will happen to water quality with filling and 
less water (e.g. potential DO issues, temperature, overall exchange) behind the 
breakwater/sill. There is potential for water quality issues behind the structure depending 
on how much fill is placed, the settlement of the sills, and how well water will exchange. 

6.2.3 Topography and Soils 

● There was no evaluation on wetlands and loss - just land loss. 

6.2.4.1 Subtidal Vegetation (SAVs and Algae) 

“Depending upon the extent of SAV beds at the time of construction, some SAV plants and 
macroalgae may be buried by the project through either the installation of the rubble mound 
structure or the placement of the sand fill.” 

● This would be permanent loss which would require compensatory mitigation. 

“The reduction in erosion of the island will reduce suspended sediments in the water column, 
making the area more suitable for SAV recruitment, growth and survival.” 

● If this does happen, there is nothing in this document that states SAV will be protected 
from fill as land/wetland creation appears to be of more importance. 

“The protection of the island from future erosion will also allow the island to continue to protect 
the SAV beds on the eastern side of the island.” 

● How do you know this? Was there modeling done? What if the conditions change the 
eastern part of the island? 
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6.2.4.2 Upland Vegetation  

“The placement of dredged material in and around marshes in New Jersey and other coastal 
regions have shown improved marsh health, function and resiliency with very short recovery 
times.” 

● What evidence and references of projects can back this up and what does short recovery 
time mean? 

6.2.4.3 Intertidal Vegetation and Wetlands 

“The restored acreage will be a combination of low and high marsh, depending upon conditions 
at the time of construction and the quantity of sand available from the maintenance dredging.” 

● This is too general. There is no plan to understand what can happen. There should be a 
best/worst case achievable plan. 

6.2.5 Fisheries 

“limited and short-term impact on finfish. With the exception of some small finfish, most bottom 
dwelling and pelagic fishes are highly mobile and should be capable of avoiding impacts 
associated with the construction of the rubble mound breakwater” 

● This doesn’t consider less mobile stages such as eggs and larvae. 

“There will also be a transition of approximately 2.3 acres from subtidal sandy bottom habitat to 
rocky habitat” 

● What about the conversion of other habitats such as SAV? 

6.2.5.1 Essential Fish Habitat 

● No action alternative mentions that continued erosion may negatively affect SAV beds 
adversely impacting EFH, yet the construction of the project could also do the same. 

● The worksheet is not appropriate given the size and scope of the project. 
● If the habitat is present, we assume it is EFH and that managed species use it. 
● Different life stages are present at different times of the year – there should be no 

discussion of resident species. 
● 2.3 acres of subtidal sandy bottom habitat proposed to be converted for the construction 

of the rubble mound breakwater is not insignificant and is also winter flounder EFH. 
● What if there isn’t settlement and the breakwater remains above MHW? If there is 

settlement how long will the structure be above MHW? 
● Not all life stages can easily relocate. 
● If sand placement buries SAV, this is a permanent loss of habitat. There are no avoidance 

or minimizations included to prevent the loss of SAV. 

6.2.6 Wildlife Resources 

● No discussion of Fish and Wildlife Coordination Act species such as shellfish or 
anadromous fish. 
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7 Compliance with Environmental Statutes 

● There is no partial compliance with FWCA or MSA. 

8 Plan Implementation 

● Need to include more details on the methods for construction, equipment to be used, and 
BMPs that will be used, and avoidance and minimization measures for the project. 

● Will the staging area be in uplands? 
● While dredging is not recommended to occur during the time of year for winter flounder 

eggs and larvae, the same goes for the placement of sand, and the placement of the 
breakwater. SAV growing season (April 15 through October 15) and anadromous fish 
migration (March 1 through June 30) timings also apply. 

“An initial monitoring event will occur immediately following completion of all site restoration 
activities in the form of post-construction monitoring under the construction contract. Long-term 
monitoring activities will be conducted annually for five years following completion of site 
restoration.” 

● When will this be? When will planting occur, after the first sand placement event or only 
after grading is achieved (which may take several planting events)? There should be a 
monitoring plan for placement activities that is completely separate from post 
construction monitoring. 

Monitoring and Adaptive Management Plan 

● Adaptive management costs are only included in Year 4 of the plan. Adaptive 
management should be included throughout the duration of monitoring and should 
include measures such as invasive species management. 

“No adaptive management protocols will be set for SAV growth since this is not a feature of the 
restoration project but a species that is expected to benefit from the project. Data gathered 
through the monitoring will help inform future restoration projects on suitable growing 
conditions for SAV recruitment.” 

● A goal of the project should be to enhance SAV and there should be measures taken if 
SAV growth decreases. 
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