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Considering Federal Management for RH/S Stocks 

Committee Worksheet 
 

 
This worksheet has been developed to support a full Committee discussion of this issue and 
help the Committee develop a recommendation for the Council to consider.  
 
STEP 1: Consider the Magnuson Stevens Act definition of conservation and management.  For 
each element of the definition, consider if federal management is required to rebuild, restore, or 
maintain river herring and shad.    

 
STEP 2: Using the table on page 3, review the factors provided by NMFS for determining when a 
stock requires conservation and management through a federal plan.  Consider the strawman input 
that was presented at the April Council meeting and draft your own initial responses in the column 
to the right. 

 
STEP 3: Review the potential actions and identify an initial recommendation and rationale for the 
Council to consider.  Try to select one option over the others and draft rationale that supports that 
recommendation.  

 

 
STEP 1:  
Under the MSA, federal management is required when a fishery is in need of conservation and 
management.  
 
The MSA provides a definition of conservation and management in its definition section: 
 

(5) The term "conservation and management" refers to all of the rules, regulations, conditions, 
methods, and other measures  
(A) which are required to rebuild, restore, or maintain, and which are useful in rebuilding, 
restoring, or maintaining, any fishery resource and the marine environment; and  
(B) which are designed to assure that—  

(i) a supply of food and other products may be taken, and that recreational benefits may be 
obtained, on a continuing basis;  
(ii) irreversible or long-term adverse effects on fishery resources and the marine 
environment are avoided; and  
(iii) there will be a multiplicity of options available with respect to future uses of these 
resources. 
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When a fishery is managed under MSA there are a variety of requirements, which are primarily 
guided by the ten National Standards, or principles of the Act.  When the Council considers 
whether federal management of RH/S is appropriate these standards would need to be met.  NMFS 
has published guidelines for each of these standards, and in particular, has more recently published 
guidelines to help Councils determine whether a stock requires conservation and management (See 
Figure 1 in Discussion Document). In addition, the Chairs and Executive Directors of each 
Council met in April 2017 at the annual Council Coordination Committee meeting and asked 
NOAA Fisheries specific questions about how these guidelines should be used when considering 
stocks in a fishery.  The responses from NOAA Fisheries have been included as an appendix to 
this worksheet for additional clarification.   
 
 
STEP 2: Consider National Standard 1 Guidelines on Stocks that Require Conservation and 
Management 
 
The following guidelines reflect changes from the 2009 to the 2016 guidance; most of this section 
was added in 2016 (see Discussion Document, Section 1.3.2 for full discussion):1 

A Council should consider the following non-exhaustive list of factors when deciding whether 
additional stocks require conservation and management:     

(i) The stock is an important component of the marine environment.    
(ii) The stock is caught by the fishery.   
(iii) Whether an FMP can improve or maintain the condition of the stock.   
(iv) The stock is a target of a fishery.   
(v) The stock is important to commercial, recreational, or subsistence users.   
(vi) The fishery is important to the Nation or to the regional economy.    
(vii) The need to resolve competing interests and conflicts among user groups and whether 
an FMP can further that resolution.  
(viii) The economic condition of a fishery and whether an FMP can produce more efficient 
utilization.  
(ix) The needs of a developing fishery, and whether an FMP can foster orderly growth.  
(x) The extent to which the fishery is already adequately managed by states, by 
state/federal programs, or by federal regulations pursuant to other FMPs or international 
commissions, or by industry self-regulation, consistent with the requirements of the 
Magnuson-Stevens Act and other applicable law.  
 

Considering both the MSA and NS1 guidelines, the draft discussion document synthesized 
these main issues into three primary questions to consider (See Discussion document for 
more information):  

1. Are RH/S stocks in need of conservation and management in federal waters?  
2. Can a federal FMP improve or maintain the condition of the stock? 
3. Is the fishery already adequately managed by states, state/federal coordination, or federal 

regulations in other FMPs, and/or other federal laws? 

                                                 
1 https://www.fisheries.noaa.gov/national/laws-and-policies/2016-revisions-national-standard-1-guidelines 
https://www.fisheries.noaa.gov/webdam/download/64996701 

https://www.fisheries.noaa.gov/national/laws-and-policies/2016-revisions-national-standard-1-guidelines
https://www.fisheries.noaa.gov/webdam/download/64996701


3 
 

Step 2: Consider NS1 guidance on determining whether to include a stock in a federal FMP – Ten factors 

 

NS1 Guidlines relative to stock in fishery decision –              
Ten Factors to consider 

Preliminary input to consider -                               
Presented to the Council in April 2018 

Individual Considerations 

i. Is stock an important component of environment? Yes   

ii. Is stock is caught by the fishery? Yes, but only incidentally in federal waters   

iii. Can an FMP improve or maintain condition of stock? Uncertain, see Discussion Document for more   

iv. Is stock a target of a fishery? No, not in federal waters   

v. Is the stock important to commercial, recreational, or 
subsistence users? 

Yes, primarily in state waters   

vi. Is the fishery important to the Nation or regional economy? Yes, fishery much smaller now, but important for 
some communities, forage, and cultural importance 

  

vii. Is there a need to resolve competing interests and conflicts, and 
would an FMP further that resolution? 

Maybe yes, there are several conflicts but 
uncertain if FMP could resolve them 

  

viii. Could an FMP produce more efficient utilization of resource? Uncertain    

ix. Is this a developing fishery? Could FMP foster orderly growth? No, this is not a developing fishery   

x. Is the fishery already adequately managed by states, state/fed 
programs, or by federal regulations pursuant to other FMPs, 
industry self-regulation, consistent with MSA and applicable law? 

Uncertain, see Discussion Document for more    

 

• Based on NS1 definition of ‘stocks that require conservation and management’  
• This list is non-exhaustive. Additional considerations may provide basis for determining a stock requires conservation and management. 
• No single factor is dispositive or required.   
• Councils should consider the specific circumstances of a fishery, based on the best  scientific information available, to determine whether 

there are biological, economic, social and/or operational concerns that can and should be addressed by federal management.  
• If catch in federal waters (amount or type) is a significant contributing factor to the stock’s status, such information would weigh heavily in 

favor of adding a stock to an FMP.  
• Adequate existing management could weigh against a federal FMP action.   
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Step 3: Review the potential options and select a recommendation for the Council to consider 
 
Potential Actions: 

• No Action: Maintain Current Management Approach (Section 4.1 of Discussion Document) 
- ASFMC and states will continue to address the management of directed fisheries for RH/S (state 

waters) through the Interstate FMP and SFMPs.  
- The Councils (New England and Mid-Atlantic) will continue to manage/minimize RH/S catch in 

non-directed federal fisheries like the Atlantic herring and mackerel fisheries, as well as other 
fisheries in the future as necessary, through use of catch caps.  

- The TEWG will continue its coordination efforts to identify threats to RH and conservation 
actions in support of the River Herring Conservation Plan, as well as promote information 
exchange, collaboration, and outreach. 

- NMFS is in the process of reviewing the previous negative finding for ESA listing.  That work is 
scheduled to be completed by January 2019. 

 
o No Action – Sub-option A - Consider as a future priority (Section 4.1.1) 

Under No Action, the Council could modify current measures and/or consider new management measures in 
the FMP to further minimize negative impacts and reduce bycatch of river herring/shad in a future action.  
For example, a future action could consider measures to enhance monitoring, modify bycatch caps, adjust 
measures that are implemented when caps are exceeded, etc.  Furthermore, the stocks could continue to be 
managed under an annual fleetwide bycatch cap, the cap could be divided by season, the Council could 
explore other management strategies such as individual bycatch quotas, etc.  Any modifications to how 
RH/S are currently managed under the Herring FMP would need to be identified as a management priority 
and included in a future herring action (excluding RH/S bycatch cap amounts, which are reviewed and 
updated in herring specification actions). 

  
• Implement Federal Management of RH/S Stocks/Fisheries (Section 4.2 of Discussion Document) 

 
o Option A - Add RH/S as Stocks in the Atlantic Herring FMP (Section 4.2.1) 

All measures described under No Action would remain in place.  An amendment to the Herring FMP 
would need to be initiated and measures developed to meet all MSA requirements for all four species 
(i.e. status determination criteria, overfishing definition, rebuilding programs, setting ACLs and AMs, as 
well as EFH designations). State regulations would need to be reviewed for consistency. 
 
A question has come up about potentially adding a subset of these species to the Atlantic Herring FMP 
and potentially not all four species.  Is this feasible?  Bycatch in federal waters is currently estimated 
for all stocks combined.  
 
 

o Option B - Add RH/S as an ecosystem component species in the Atlantic Herring FMP 
(Section 4.2.2) 

The Council could also consider managing RH/S as as ecosystem component species in the Atlantic 
Herring FMP.  NMFS guidance explains that an ecosystem component species should: be a non-target 
species or non-target stock; not be subject to overfishing or overfished nor likely to become so; and generally 
not be retained for sale or personal use.  EC species do not have ACLs or EFH designations, but can have 
regulations that apply to them such as prohibition on retention, possession limits, etc. 
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• Managing RH/S through a new Federal FMP (Section 4.2.4 of Discussion Document) 
If this alternative is recommended, the Council would develop a new FMP for RH/S, separate from the 
Herring FMP.  It could possibly be joint with the MAFMC and SAFMC since these stocks are found along 
the entire Atlantic coast. Measures would be developed to meet all MSA requirements for all four species 
(i.e. status determination criteria, overfishing definition, rebuilding programs, setting ACLs and AMs, as 
well as EFH designations). State regulations would need to be reviewed for consistency. 

There may be an advantage to addressing the management of RH/S in a separate federal FMP versus the 
Atlantic Herring FMP. This approach may allow for a more coordinated effort among all of the state and 
federal entities engaged in efforts to conserve and restore RH/S stocks throughout their range.  

 
 
STEP 3: Consider several potential actions and identify recommendation 
 
Potential Committee Recommendation Individual Consideration 

– Select one 

No Action – Maintain current management approaches  
 
 

 

No Action – Option A 
Maintain current management approaches and recommend a future 
work priority to consider modifications to RH/S measures in a future 
action 

 

Federal Management through the Atlantic Herring FMP – 
Option A 
Add all four species (or sub-set if feasible?)  
All MSE requirements would need to be developed in future action 
 

 

Federal Management through the Atlantic Herring FMP – 
Option B 
Add RH/S as Ecosystem Component Species  
 

 

Federal management through new FMP for RH/S  
Could be joint with other Councils? 
 

 

 
 
Committee Rationale:   
When the Committee makes a recommendation it will include rationale.  Ideally, the Committee will 
consider MSA requirements, NS1 guidelines, and any other relevant information (i.e. the Council’s risk 
policy).   
 
Initial individual rationale: ________________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________  
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Appendix: Relevant questions from April 2017 Council Coordination Committee (CCC) Meeting 
 
NOAA Fisheries responded to specific questions provided to NOAA Fisheries by the CCC. NOAA 
explains that these responses may not be applicable in all circumstances and Councils are encouraged to 
discuss fishery-specific issues with their respective regional offices and general counsel. 
 

 
Stocks in Need of Conservation and Management  
 
Question 2: What process can the Council use in applying the ten criteria to determine if a stock is in need of 
conservation and management measures? (WPFMC)  
 
Answer: The 2016 NS1 guidelines provide a list of 10 factors for a Regional Fishery Management Council (Council)1 to 
use when determining whether a stock requires conservation and management (see 50 CFR 600.305(c)(1)(i)-(x)). The list 
of 10 factors is non-exhaustive and, as discussed in paragraph 600.305(c)(3), a Council can add a stock to a Fishery 
Management Plan (FMP) based on any one or more of the 10 factors listed in the guidelines or any other considerations 
that may be relevant to that particular stock. Conversely, to remove a stock from an FMP, a Council must determine the 
stock is not in need of conservation and management based on a thorough analysis of all 10 factors and any additional 
considerations that may be relevant to that particular stock (see 50 CFR 600.305(c)(4)). In general, the process that a 
Council uses to determine if a stock is in need of conservation and management would be similar to processes that a 
Council uses to make any other decision. When a Council adds or removes a stock from an FMP, it should document a 
rationale for its decision in the FMP amendment (see 50 CFR 600.305(c)(7)). Other than the need to follow the public 
Council/FMP process established in the Act, the record developed in support of the decision is more important than the 
specific process followed. Our response to Question 3, below, summarizes how the guidelines address weighting the 10 
factors listed in 50 CFR 600.305(c)(1). However, because Councils may face a wide range of potential scenarios when 
evaluating the conservation and management needs of various fisheries, NOAA Fisheries did not provide any additional 
prescriptive guidance on how to apply the factors (see 81 FR 71864, October 18, 2016). 
 
Question 3: What does ‘consider’ mean in the context of the 10 factors i.e., is there any minimum or weighting 
implied? How does it relate to ‘in the FMP’ vs. being an EC species? (NPFMC)  
 
Answer: When adding or removing a stock from an FMP, a Council should document the rationale for its decision in the 
FMP or FMP amendment (see 50 CFR 600.305(c)(7)). If a stock is overfished, subject to overfishing, or likely to become 
so, and predominately caught in Federal waters, the guidelines are clear that such stocks require conservation and 
management under an FMP (see 50 CFR 600.305(c)(1)).  
When a Council is considering adding a stock to an FMP, no single factor is dispositive or required. While a Council 
should apply the factors in a consistent manner, a particular factor may have more significance in one case than in 
another, depending on the circumstances of the fishery (see 81 FR 71864, October 18, 2016). The guidelines note that, if 
the amount and/or type of catch that occurs in Federal waters is a significant contributing factor to the stock's status, 
such information would weigh heavily in favor of adding a stock to an FMP (see 50 CFR 600.305(c)(3), (c)(1)(iii)). 
However, in many circumstances, adequate management of a fishery by states, state/Federal programs, etc., would weigh 
against an FMP action.  
When a Council is considering removing a stock from an FMP, a “thorough analysis” of all 10 factors should be included 
as a part of the documentation for such an action. Specifically, when considering removal of a stock, the guidelines 
describe weighting the ten factors as follows: first consider factors in §§ 600.305(c)(1)(i) – (c)(1)(iii), as they address 
maintaining the fishery resource and marine environment; then consider factors in §§ 600.305(c)(1)(iv) – (c)(1)(ix), 
related to economic, social, and other considerations; and lastly, consider the factor listed in 50 CFR 600.305(c)(1)(x). 
Adequate management by states (50 CFR 600.305(c)(1)(x)) would weigh in favor of removing a stock from an FMP. 
If a stock is not in need of conservation and management, the stock does not need to be in an FMP and does not need to 
be managed using ACLs. However, Councils are free to designate a stock that does not require conservation and 
management as an EC species (see 50 CFR 600.305(c)(5)). EC species can be listed within an FMP to achieve ecosystem 
management objectives; however, because they do not need conservation and management, EC species are not managed 
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using ACLs (see 50 CFR 600.305(d)(13)). Instead, management measures for EC species can be adopted to collect data 
on the species, minimize bycatch or bycatch mortality of EC species, protect the associated role of EC species in the 
ecosystem, and/or address other ecosystem issues (see 50 CFR 600.305(c)(5)). 

Question 4: How does NOAA Fisheries interpret the clause “any stocks that are predominately caught in federal 
waters AND overfished or subject to overfishing [or likely to become so], are considered to require conservation and 
management”? Does it mean in order for a stock to require conservation and management it must conform to the two 
requirements?  
Answer: Councils have broad latitude to determine whether stocks require conservation and management. A stock does 
not need to conform to those two requirements (i.e., predominately caught in federal waters and are overfished or subject 
to overfishing, or likely to become overfished or subject to overfishing) in order to be added to an FMP. However, if a 
stock is both subject to overfishing, overfished, or likely to become so and predominantly caught in federal waters, a 
Council must prepare an FMP for the stock or add it to an existing FMP.  
Beyond such cases, a Council should determine whether a stock requires conservation and management based on the 10 
factors listed in 50 CFR 600.305(c)(1) or other considerations that the Council determines are relevant (see Responses to 
Questions 2 and 3 above).  
 
Question 5: Regarding stocks requiring management, what is the definition of “predominately” when referring to 
stocks predominately caught in federal waters? (SAFMC)  
Answer: NOAA Fisheries did not provide a definition of “predominately” in the NS1 guidelines. However, the response to 
comment 6 in the 2016 NS 1 guidelines explains that the word “predominately” is used to mean “mainly, or for the most 
part” (see 81 FR 71863, October 18, 2016). 

 

Question 6: Response to Comment 7: “With respect to factor (x), NOAA Fisheries continues to believe that MSA 
section 302(h)(1) does not require preparation of FMPs for all fisheries in the EEZ.” Will NOAA Fisheries revisit this 
guidance in light of the Court of Appeals for the Ninth Circuit decision in the case of United Cook Inlet Drift Ass’n 
(UCIDA) v. NMFS? (NEFMC)  
Answer: NOAA Fisheries does not intend to revisit this guidance because the agency’s determination that MSA section 
302(h)(1) does not require preparation of FMPs for all fisheries in the EEZ is still valid under the Ninth Circuit decision 
in UCIDA v. NMFS. In the UCIDA v. NMFS case, the North Pacific Fishery Management Council (North Pacific 
Council) and NOAA Fisheries determined that the salmon fishery in the EEZ required conservation and management and 
had an FMP in place. However, the FMP had been modified to exclude certain geographic areas of the EEZ where the 
North Pacific Council and NOAA Fisheries determined the salmon fishery was being adequately managed by the State of 
Alaska and Federal management would provide no additional benefits. Here, the Ninth Circuit held that MSA Section 
302(h)(1) required the Council to prepare an FMP. Because the North Pacific Council and NMFS determined that the 
salmon fishery required conservation and management, the Ninth Circuit concluded that the MSA allows a Council to 
delegate management authority to a state under an FMP, but does not excuse a Council of its obligation to prepare an 
FMP when it opts for state management of a fishery that has been determined to require conservation and management in 
the EEZ.  
Under MSA section 302(h)(1), an FMP must be prepared for each fishery in the EEZ that requires conservation and 
management. However, not all fisheries in the EEZ may require conservation and management. The Ninth Circuit’s 
decision in UCIDA v. NMFS acknowledges this, noting that “some fisheries might not require conservation and 
management” and therefore preparation of an FMP would not be required under the MSA. The NS1 guidelines establish 
that whether there is adequate management (e.g., state, federal, etc.) in place is an important consideration when 
deciding whether a fishery requires conservation and management and an FMP must be prepared (see 50 CFR 
600.305(c)(1)(x)). This consideration continues to be relevant even in light of UCIDA v. NMFS. For a fishery where there 
is not a federal FMP in place, UCIDA does not foreclose the ability to consider the extent to which the fishery is already 
adequately managed as one potential factor when deciding if there is a conservation and management need.  
In general, there is a wide range of potential scenarios that Councils may face when evaluating the conservation and 
management needs of fisheries. Importantly, the Councils and agency should look at specific facts associated with the 
fishery to see whether the record reflects a conservation and management need for a particular stock. 


