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U.S. DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
Office of General Counsel 
Northeast Section 
55 Great Republic Drive 
Gloucester, MA 01930-2298 
Phone: 978-281-9211 
Fax: 351-322-4278 

 
 
February 22, 2022 
 
To:    Tom Nies, NEFMC Executive Director 

Eric Ried, NEFMC Chairman 
 
From:  Mitch MacDonald, Attorney-Advisor 
 
Re:  Determinations on potential conflicts of interest involving 

Council Member Elizabeth Etrie 
 
 
By email dated December 15, 2021, attorney Pamela Lafreniere raises two issues 
involving Council member Elizabeth “Libby” Etrie.  First, Ms. Lafreniere inquires 
about a potential conflict of interest for Council member Elizabeth “Libby” Etrie.  
Ms. Lafreniere did not ask for a conflict of interest determination involving a 
specific Council decision.  Instead, she made a broader claim that Ms. Etrie’s 
employment with the Northeast Sector Service Network, Inc. (NESSN) involves 
working in day-to-day sector operations to the degree that is similar to a Sector 
Manager’s position for numerous sectors and should be cause for recusing Ms. 
Etrie generally in relation to votes on multispecies issues.  Second, Ms. Lafreniere 
states that Ms. Etrie violated a prohibition against participating in proceedings 
involving a “covered relationship.”  To support her claim, Ms. Lafreniere provides 
arbitration filings related to a declaration signed by Ms. Etrie that was submitted in 
that arbitration, a 2017 Department of Commerce Ethics guidance document for 
Council members, and three emails between Ms. Etrie and a NMFS employee 
discussing matters related to the arbitration.    
 
Ms. Etrie does not have a general conflict of interest that will require her recusal 
from all Council decisions relating to northeast multispecies.  Conflict of interest 
recusal determinations depend on whether a Council decision would significantly 
and predictably affect a Council member’s financial interest in the fishery or sector 
of the fishery.  If there is no Council decision or the Council member does not have 
any financial interest in the fishery or sector of the fishery affected by the action, 
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an inquiry ends and a voting recusal is not required.  50 C.F.R. § 600.235(c)(3).  
Ms. Lafreniere raises no particular Council decision before Ms. Etrie that I may 
consider to determine whether Ms. Etrie must recuse herself from it.  More 
importantly, Ms. Etrie’s disclosed financial interest is not expected to result in a 
recusal in a multispecies fishery Council decision because Ms. Etrie’s financial 
interest does not represent greater than 10% interest in any harvesting, processing, 
or marketing activity in any sector of the groundfish or other fishery.  Below are 
further details of my determination.   
 
Second, based on the materials and information presented to date, Ms. Etrie’s 
submission of a statement in the arbitration matter is not participation in a Council 
matter in which she has a personal interest.  Further, the matter before the 
arbitrator does not involve her employer, who is not a named party in that matter.  
While one of NESSN’s members is a named party in the arbitration, they do not 
have a controlling interest in NESSN and are only one member of many.  Further 
details are described below. 
 
It is important to note that both of these determinations may be reconsidered if 
warranted.  The first matter involves potential Council decisions.  Recusal 
determinations are normally made in the context of specific decisions.  There may 
be future Council decisions that may require recusal determinations.  The second 
matter is presently included in ongoing litigation.  An arbitrator or other decision-
maker in the ongoing litigation or related matters may be presented with additional 
relevant information or make a ruling that may be relevant to these determinations.  
If the information or findings are materially relevant to these determinations, I will 
reconsider them at that time.       
     
1.  Ms. Etrie is not required to recuse herself broadly from northeast multispecies 
Council decisions 

Disclosure Requirement: 

The Magnuson-Stevens Act requires the disclosure of any financial interest in 
harvesting, processing, lobbying, advocacy, or marketing activity that is being, or 
will be, undertaken within any fishery over which the Council concerned has 
jurisdiction. An affected individual must disclose such financial interest held by 
that individual or any organization (other than the Council) in which that 
individual is serving as an employee. 50 C.F.R. § 600.235(b).   
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Financial Interest to Disclose: 

The disclosure requirement includes disclosing any employment interest with an 
association whose members include companies, vessels, or other entities engaged 
in any harvesting, processing, lobbying, advocacy, or marketing activities, or 
companies or other entities providing services essential to harvesting, processing, 
lobbying, advocacy, or marketing activities in any fishery under the jurisdiction of 
the Council concerned.  It also includes employment with an entity that has any 
percentage ownership in or by another entity providing consulting, legal, or 
representational services to any entity engaging in, or providing equipment or 
services essential to harvesting, processing, lobbying, advocacy, or marketing 
activities in any fishery under the jurisdiction of the Council concerned.  50 C.F.R. 
§ 600.235(a). 

Recusal Requirement:   

No Council member may participate in a Council decision if there is a close causal 
link between the decision and an expected and substantially disproportionate 
benefit to the disclosed financial interest relative to the financial interests of other 
participants in the same gear type or sector of the fishery.  50 C.F.R. § 600.235(c).   

Substantially Disproportionate Financial Interest: 

A substantially disproportionate benefit involves a greater than 10% financial 
interest relative to other harvesters, processors, marketer, or vessels participating in 
the same gear type or sector of the fishery.  50 C.F.R. § 600.235(a)    

Factual Basis: 

Ms. Etrie has disclosed a financial interest in NESSN.  Her disclosure states that 
she is a NESSN employee.  She describes NESSN as a Northeast Groundfish 
Sector Umbrella Organization that provides technical and organizational support 
services to Member Sectors.  Ms. Etrie notes that current NESSN membership is 
comprised of Northeast Fishery Sectors I, II, III, IV, VI, VII, VIII, IX, and XII.  
Individual sector’s members are not members of NESSN. 

NESSN is a Massachusetts non-profit corporation organized under IRS Code 
501(c)(6), known as a “business league.”  Business leagues are not organized for 
profit and no part of their net earnings inure to the benefit of any private 
shareholder or individual.  A business league is an association of persons having 
some common business interest, the purpose of which is to promote such common 
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interest and not to engage in a regular business of a kind ordinarily carried on for 
profit. 

The NESSN web site states that NESSN was established in 2011 as an 
independent, neutral service provider that offers member sectors essential technical 
support and guidance relating to fulfilling their obligations under the sector 
program.  The goal of NESSN is to utilize economies of scale for necessary 
services and needs of sectors in order to foster an efficient and economically viable 
sector management system.  Ms. Etrie states that NESSN’s services include 
annual/bi-annual Operations Plan and Agreement development including 
exemption creation/justifications, technical assistance on service contracts such as 
at-sea monitoring contracts, management of software system utilized by NESSN 
sector members for near real time Sector Annual Catch Entitlements/Quota 
monitoring and reporting.  Additional responsibilities include working with the 
NESSN Board of Directors and individual Sector members to establish sound 
decision-making processes, financial oversight of organization[s] and 
coordination/solicitation of beneficial research projects.   

Attribution of Financial Interest: 

50 C.F.R. § 600.235(c)(6)(ii)(only relevant parts included) 

(A) For attributions concerning direct ownership (companies owned by or that 
employ an affected individual) the designated official will attribute to an affected 
individual all harvesting, processing, and marketing activity of, and all vessels 
owned by, a company when the affected individual owns 100 percent of that 
company. [  ].  

(B) For attributions concerning indirect ownership (companies owned by an 
affected individual's company or employer) the designated official will attribute to 
the affected individual the harvesting, processing, and marketing activity of, and 
vessels owned by, a company that is owned by that affected individual's company 
or employer commensurate with the affected individual's percentage ownership in 
the directly owned company, and the directly owned company's ownership in the 
indirectly owned company.  

(C) For attributions concerning parent ownership (companies that own some 
percentage of an affected individual's company or employer) the designated 
official will attribute to an affected individual all harvesting, processing, and 
marketing activity of, and all vessels owned by, a company that owns fifty percent 
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or more of a company that is owned by the affected individual or that employs the 
affected individual. [  ].  

(D) For attributions concerning employment or service with associations or 
organizations, an affected individual may be employed by or serve, either 
compensated or unpaid, as an officer, director, board member or trustee of an 
association or organization. The designated official will not attribute to the affected 
individual the vessels owned by, or the harvesting, processing, or marketing 
activity conducted by, the members of that association or organization if such 
organization or association, as an entity separate from its members, does not own 
any vessels and is not directly engaged in harvesting, processing or marketing. 
However, if such organization or association receives from NMFS an allocation of 
harvesting or processing privileges, owns vessels, or is directly engaged in 
harvesting, processing or marketing, the designated official will attribute to the 
affected individual the vessels owned by, and all harvesting, processing, and 
marketing activity of, that association or organization. 

Determination:   

As a threshold matter, there is no specific Council decision to which to apply Ms. 
Etrie’s disclosure.  Applying the current rules concerning business associations 
under the assumption there was a Council decision to apply to this inquiry, there 
currently appears to be no financial interest that would prevent Ms. Etrie from 
participating in a Council decision on northeast multispecies.  The latest final rule 
on recusal requirements published on September 11, 2020, addressed employment 
with business associations such as Ms. Etrie’s with NESSN.  The final rule notes 
that “[a]ffected individuals who have financial interests in businesses or not-for-
profit organizations closely related to harvesting, processing, or marketing 
activities are covered by section 302(j) of the Magnuson-Stevens Act and must 
disclose those interests. Examples are . . . business or economic consultants to the 
fishing industry . . . . Because the effects of Council decisions on this type of 
financial interest are unlikely to be ‘significant or predictable,’ we do not foresee 
recusals by such individuals under § 600.235(c) . . . .’’ (see 42476 at 62 FR 42474; 
August 7, 1997).” 85 FR 56178-56719 (Sept. 11, 2020).  Further, “[t]he financial 
interests of the association would be considered as separate from the financial 
interests of its individual members. A vote taken on a Council decision that might 
have a significant and predictable effect on the members of the association would 
not be considered to have a significant and predictable effect on the financial 
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interests of the representative.’’ 85 FR 56719 (Sept. 11, 2020).  NESSN is such a 
business association.   

Ms. Etrie’s disclosed financial interest in NESSN does not exceed 10% in any gear 
type or sector of the northeast multispecies fishery.  NESSN does not directly or 
indirectly own any fishing vessels.  NESSN does not directly harvest, process, or 
market any fish.  NESSN does not receive any allocation from the NMFS.  
Consistent with the final rule and the regulatory provisions it implemented, the 
interests of NESSN’s sector members are not attributed to NESSN or to Ms. Etrie.  
Consequently, no vessels owned by, or the harvesting, processing, or marketing 
activity conducted by, the members of NESSN may be attributed to her financial 
interest.       

2.  Ms. Etrie has not improperly participated in a matter involving her employer.  

Council Member Standards of Conduct: 

In addition to the Magnuson-Stevens Fishery Conservation and Management Act 
conflict provisions relating to potential recusals, Council members are subject to 
“Rules of Conduct” found at 50 C.F.R. § 600.225.  The conduct rules most relevant 
to this allegation generally prohibit Council members from participating in Council 
matters in which they have a personal interest.  50 C.F.R. § 600.225(b)(9).  
Specifically, regulations at 50 C.F.R. § 600.225(b)(9)(i) provide that “[e]xcept as 
provided in § 600.235(h) or in 18 U.S.C. 208, no Council member may participate 
personally and substantially as a member through decision, approval, disapproval, 
recommendation, the rendering of advice, investigation, or otherwise, in a 
particular matter in which the member, the member's spouse, minor child, general 
partner, organization in which the member is serving as officer, director, trustee, 
general partner, or employee, or any person or organization with whom the 
member is negotiating or has any arrangement concerning prospective 
employment, has a financial interest. (Note that this financial interest is broader 
than the one defined in § 600.235(a).)”  
 
There is an additional provision at (ii) that states, “[n]o Council member may 
participate personally and substantially as a member through decision, approval, 
disapproval, recommendation, the rendering of advice, investigation, or otherwise, 
in a particular matter primarily of individual concern, such as a contract, in which 
he or she has a financial interest, even if the interest has been disclosed in 
accordance with § 600.235.” 
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Factual basis: 

In the matter of Base, Inc. v. Rafael, et al., Ms. Etrie submitted a declaration signed 
September 25, 2019.  Ms. Etrie’s statement was made in her individual capacity as 
a NESSN employee and relates to a Sector VII contract provision and Ms. Etrie’s 
interaction with Mr. Carlos Rafael.  Ms. Etrie’s financial disclosure identifies 
Northeast Fishery Sector VII as a NESSN member.  Sector VII is a named party in 
the arbitration matter.  Mr. Carlos Rafael is also a named party.  Ms. Etrie’s 
employer, NESSN, is not a named party.     
 
Determination: 

Ms. Etrie’s declaration in the arbitration matter does not involve a Council matter 
in which Ms. Etrie would be prohibited from participating.  It involves a private 
matter that relates to her personal employment.  It also does not directly involve 
her employer.  NESSN is not a named party.  NESSN is also a distinct entity from 
its members like Sector VII or individual members of sectors like Mr. Rafael.  For 
example, Sector VII is a separate and independent corporation from NESSN.  
Consequently, there is no violation of an ethical restriction. 

Ms. Lafreniere states that Ms. Etrie’s NESSN employment is a “covered 
relationship” as identified in highlighted portions of a 2017 Council Member Rules 
of Conduct document prepared by the Department of Commerce Ethics Law and 
Program Division.  The “covered relationship” regulation (5 C.F.R. section 
2635.502) does not apply to Fishery Council members.  Even if the regulation did 
apply, this matter does not involve a “covered relationship.”  Such a matter 
normally prohibits federal employees from working, as part of their government 
duties, on a matter involving someone with whom they have close ties outside the 
federal government, e.g., a client, a spouse’s employer, an organization in which 
the member is an active member in a personal capacity.  This arbitration matter is 
not within the scope of Ms. Etrie’s Council duties.  Nor does it directly involve her 
employer.  For example, it does not involve a contract between her employer and 
another party.  It must also be noted that the Department of Commerce document is 
not, and does not purport to be, a federal regulation or a basis on which to 
determine whether an ethical obligation has been neglected or a restriction has 
been breached.  It is guidance, as evidenced by its note following the provision 
relied on by Ms. Lafreniere that there are several exceptions that may apply to the 
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general prohibition.  Further, the guidance invites any individual to contact an 
ethics official with any questions about any conduct rule or its application to a 
particular situation.   
 
More relevant to this matter are the rules of conduct in the National Marine 
Fisheries Service’s regulations that Council members are required to follow.  
These rules prohibit Council members from participating in Council matters in 
which they may have a personal interest.  They do not broadly prevent Council 
members from participating in non-Council matters that may relate to their full-
time employment.  While there are proscriptions against representing other parties 
to, or being paid to influence, a federal agency or court, there is no allegation 
raised in this matter or evidence presented that relate to those provisions.  I have 
consulted with Department of Commerce Ethics Law and Program Division 
attorney Will Jacobi who has reviewed this matter and concurs with this 
determination.     



From: Pamela Lafreniere <pamela@warriorfuelman.com> 
Date: Wed, Dec 15, 2021 at 7:14 AM 
Subject: Shamrock Motion to Strike Libby Etrie Decl and Shamrock Response to Base 
To: Mitch.macdonald@noaa.gov <Mitch.macdonald@noaa.gov> 
Cc: sarah.bland@noaa.gov <sarah.bland@noaa.gov> 
 

  

Good morning Mitch:     I hope you are well.   I heard your presentation last week regarding Ethics for 
NEFMC members.   I am enclosing a series of documents filed by the Shamrock Parties in an arbitration 
matter that deal directly with the ethics issue you discussed.  I would think that the critical issue in this 
instance is whether the Council Member in question is too far removed from the day to day operations 
of the sector or more of a policy advocate.  I am enclosing the within documents for your information 
and would like to discuss with you at your convenience.  Best.  Pamela 
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