
 
                
 
 
        August 26, 2020 
 
Mr. Gary Frazer  
U.S. Fish and Wildlife Service  
Department of Interior 
Washington, DC 20240 
 
Mr. Samuel D. Rauch III 
National Marine Fisheries Service 
Office of Protected Resources 
1315 East-West Highway 
Silver Spring, MD 20910 
 

Dear Mr. Frazer and Mr. Rauch, 

As you know, the Mid-Atlantic and New England Fishery Management Councils are two of the 
eight regional Councils responsible for managing fisheries in the federal Exclusive Economic 
Zone in accordance with the Magnuson-Stevens Fishery Conservation and Management Act 
(MSA). We are writing to comment on the regulatory definition of ‘habitat’ proposed by U.S. 
Fish and Wildlife Service (USFWS) and National Marine Fisheries Service (NMFS) to support 
the conservation of species under the Endangered Species Act (ESA). The New England Council 
has a management plan for Atlantic Salmon, which is listed as endangered under the ESA, and 
both councils routinely consider the potential impacts that changes to fishery management plans 
could have on listed species, including Atlantic salmon, Atlantic sturgeon, sea turtles, and marine 
mammals.  

In the August 5 proposed rule, USFWS and NMFS propose a new definition of habitat, and also 
suggest an alternative version: 

• Proposed: The physical places that individuals of a species depend upon to carry out one 
or more life processes. Habitat includes areas with existing attributes that have the 
capacity to support individuals of the species. 

• Alternative: The physical places that individuals of a species use to carry out one or more 
life processes. Habitat includes areas where individuals of the species do not presently 
exist but have the capacity to support such individuals, only where the necessary 
attributes to support the species presently exist. 

We agree with the first sentence of both the proposed and alternative definitions, which is similar 
to the definition of Essential Fish Habitat under the MSA. In terms of the second sentences, we 
agree with the intent to identify habitat as suitable areas where the species does not presently 
occur, but find the wording to be confusing, especially in the alternative definition. In addition, 



we find the language ‘existing attributes’ or ‘necessary attributes’ that ‘presently exist’ to be 
vague in comparison to ‘physical or biological features’, the term used in the Critical Habitat 
regulations. We are uncertain what elements would constitute habitat that would not be 
encompassed in the term ‘physical and biological features’; if USFWS and NMFS are 
considering specific examples, it would help to include them in the final rule.  

In terms of a revised definition, we suggest: 

• The physical places that individuals of a species use to carry out one or more life 
processes. Habitat includes areas where individuals of the species do not currently occur 
but where necessary attributes, including physical and biological features, presently exist.  

We also wonder specifically if connectivity would be considered an ‘attribute’ or physical 
habitat feature. In the context of migratory fishes that utilize both riverine and marine habitats for 
different life history processes, a particular riverine area might have attributes that would render 
it ‘habitat’ but not be occupied at present due to having no or limited connection with 
downstream areas. Conservation of such areas would be important, however, in anticipation of 
continued restoration of fish passage.  

Thank you for your consideration of our comments. Please contact our habitat staff, Michelle 
Bachman (mbachman@nefmc.org) and Jessica Coakley (jcoakley@mafmc.org) if you have any 
questions. 

Sincerely, 

 
Thomas A. Nies 
Executive Director, NEFMC 
 

 
Dr. Christopher M. Moore 
Executive Director, MAFMC 
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