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March 15, 2013 

VIA ELECTRONIC MAIL 

Mr. C.M. "Rip" Cunningham, Jr., Council Chair 
Mr. David Preble, Chair, Habitat Committee 
New England Fishery Management Council 
50 Water Street 
Newburyport, MA 01950 

Re: Practicability Analysis of Habitat Management Alternatives and 
Options for the Omnibus Essential Fish Habitat Amendment 2 

Dear Mr. Cunningham: 

We submit this letter on behalf of the Fisheries Survival Fund ("FSF") regarding 
management alternatives for the Omnibus Essential Fish Habitat Amendment 2 
("Amendment 2"), particularly as they relate to the Atlantic sea scallop fishery. In advance of 
the Habitat Committee's meeting on March 19, 2013, FSF discusses the various habitat 
management area alternatives, and explains why some alternatives are neither practically nor 
legally justifiable. As we explain, the Scallop Plan Development Team ("PDT") calculated 
historic recruitment levels by area. Its analysis demonstrates the generally patchy and relatively 
consistent nature of high scallop recruitment by area over time, providing a solid roadmap for 
decisionmaking relating to each habitat management area's practicability. Alternatives to close 
areas of high historic scallop recruitment should be excluded from further consideration, 
allowing the Committee to focus on viable alternatives and expedite this important action. We 
begin with a summary of the law regarding the Magnuson-Stevens Act's ("MSA") essential fish 
habitat ("EFH") provisions, both generally and as they apply here. 

Overview and Legal Background 

While the two-stage development of the Omnibus EFH Amendment has been underway 
for years, the Council is just now turning to the critically important issue of practicability. Of 
course, the MSA requires each fishery management plan ("FMP") to "describe and identify 
essential fish habitat for the fishery" and "minimize ... adverse effects on such habitat caused by 
fishing." 16 U.S.C. § 1853(a)(7). Importantly, however, such minimization is required only "to 
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the extent practicable." Id. As several courts have noted, this is a term of limitation.' The law's 
EFH provision does not trump the Council's and NMFS' primary objective of achieving 
optimum yield from each managed fishery. 16 U.S.C. § 1851(a)(1) (National Standard 1). 

In essence, the practicability inquiry requires an evaluation of the trade-offs between 
minimizing adverse impacts on habitat deemed essential for fish and the "cost" in terms of lost 
sustainable yield from all fisheries due to the measures chosen to alleviate such impacts. This is 
a discretionary exercise that relies on expert judgment and evaluation of the best scientific 
information available. Such discretion, however, is not unlimited. The requirements of reasoned 
decisionmaking demand that conclusions reached be supported by information in the record and 
rationally explained in statutorily-relevant terms. 2  

The Omnibus EFH Amendment's second stage has unfolded with a logical progression, 
from developing a tool to analyze and identify essential fish habitat (the Swept Area Seabed 
Impact ("SASI") model) to employing the SASI model to identify important habitat areas. The 
current and final phase involves determining the practicability of various management measures 
to minimize fishing's impacts on identified EFH in order to decide which, if any measures, to 
use. Under the Scallop FMP, the MSA's habitat provisions have been primarily and successfully 
addressed by reducing the fishery's bottom-time through use of rotational management and 
increased catch-per-unit-of-effort. This approach will continue. Therefore, assuming use of 
area closures as an additional management tool can be practicable, FSF focuses here on specific 
alternatives that are consistent with the Council's statutory mandates. 

As a final observation, area closure is the most blunt instrument that can be employed to 
minimize fishing's impacts on EFH. Beyond mere minimization, closing an area completely 
eliminates harvesting a stock within its boundaries. Scallops are sedentary and harvested at a 
size designed to maximize yield per recruit. The fishery's total area swept is orders of 
magnitude less compared with trawls. Accordingly and to be clear, FSF opposes any habitat 
closures for the scallop fishery. To the extent the Council might nonetheless consider any closed 
areas, use of closed areas for the scallop fishery must be particularly sparing and done only 
where losses in yield are minimal and the benefits evident. 

See, e.g., Conservation Law Found. v. Evans, 360 F.3d 21, 28 (1st Cir. 2004) 
("practicable" does not mean "possible"; NMFS not required to implement any feasible measure 
that addresses EFH); see also Oceana, Inc, v. Evans, No. 04-0811, 2005 U.S. Dist. LEXIS 3959 
**118-19 (D.D.C. March 9, 2005) (same). 
2 	See N.Y. Cross Harbor R.R. v. STB, 374 F.3d 1177, 1181 (D.C. Cir. 2004) (an agency 
must have "engaged in reasoned decisionmaking and its decision is adequately explained and 
supported by the record.") (internal quotes and citations omitted); Clark County, Nev. v. FAA, 
522 F.3d 437, 441-42 (D.C. Cir. 2008) (agency findings contrary to evidence is arbitrary and 
capricious). 
3 The way to protect habitat is to lower frequency and intensity of impacts by increasing 
CPUE. 
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II. 	Practicability Analysis by the Scallop Plan Development Team 

To advance the practicability inquiry, the Scallop Plan Development Team ("PDT") 
analyzed Amendment 2's newly proposed and existing EFH closures in terms of scallop biomass 
and productivity and presented its results at its February 12, 2013, meeting. The Scallop PDT 
also reviewed larger areas within the Great South Channel designed by the Habitat PDT to have 
similar habitat benefits to those of Amendment 2's four smaller areas, plus one suggested by FSF 
explicitly designed to minimize lost scallop yield. 4  The information provided by the Scallop 
PDT provides a scientific basis for identifying viable closure options. A table of the Scallop 
PDT's preliminary results is reproduced below. 

Estimates of scallop recruitment in EFH related areas - based on NEFSC sea scallop dredge time series data 

(Values still preliminary - Scallop PDT still working on these estimates as part of EFH Omnibus Action) 

Mean Median 

Geometric 

Mean Std Dev 

Size 

(km2) 

Yrs 

Sury 

Samples / 

Year 

Current EFH areas 

HAPC in CAII 426.8 180.8 123.6 653.6 641 29 11.7 

CAI North 57.9 12.8 14.3 136.3 1937 33 10.1 

CAI South 12.5 4.0 2.0 24.1 584 25 2.5 

NLCA 59.1 0.4 0.4 222.3 3387 32 8.5 

EFH areas under consideration 

Cox.Ledge.1* 3.0 1.0 0.4 4.4 143 3 1.0 

Georges.Shoal.East 221.8 57.4 65.7 373.0 576 28 4.4 

Georges.Shoal.West 4.2 1.3 0.5 6.9 912 24 3.5 

GSC.1...Chatham.Light 239.3 12.2 9.6 821.2 185 28 2.6 

GSC.2...Great.Rip 391.1 24.2 33.6 1223.3 636 31 10.5 

GSC.3...N.of.Fishing.Rip 365.6 58.7 56.1 823.0 303 29 6.2 

GSC_A 595.3 56.4 90.9 1414.1 1320 32 15.5 

GSC_B 378.6 22.9 36.1 1211.2 1335 31 11.1 

GSC_C 299.7 128.2 117.8 483.7 1656 32 22.2 

GSC_FSF* 5.0 2.0 2.0 7.2 1479 18 1.9 

* Estimates less reliable because of limited sampling 

Note: EFH areas that are not included in this list have no overlap with the standard NMFS scallop survey 

Column Headings:  

Mean 	 arithmetic mean of annual mean recruitment 

Median 	 median of annual mean recruitment 

Geometric Mean 	 geometric mean of annual mean recruitment 

Std Dev 	 standard deviation of annual mean recruitment 

Yrs Sury 	 number of years with at least one station (out of 34 years) 

Size (km2) 	 Total polygon size in square kilometers 

Samples / Year 	 Mean number of tows collected per year for years when the polygon was sampled 

4 These alternatives are referred to as Great South Channel ("GSC") A, GSC B, GSC C, 
and GSC FSF. 
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The values in terms of recruitment (mean, median, and geometric mean) are displayed in 
terms relative to average recruitment over 30 years, which has been set equal to 100. That is to 
say, if an area proposed for closure had average recruitment, its value would be equal to 100. 
Larger numbers indicate areas of higher recruitment (e.g., an area with a value of 400 has four 
times the average recruitment over the time series), and those less than 100 have below average 
recruitment. These numbers can be translated into relative adult biomass among the areas as 
recruits grow to harvestable size over time. 

Even a casual glance at the above table shows the wide range of scallop productivity 
within the proposed habitat closures. These range from mean recruitment of 3.0 in Cox Ledge 1, 
at one end of the spectrum, to 426 in the current Closed Area II Habitat Area of Particular 
Concern ("HAPC") and nearly 6 times mean recruitment in the area designated by the Habitat 
PDT as GSC A, at the other. 5  Areas of higher than average recruitment add significantly to total 
scallop yield over the long run, 6  making this analysis critical to decisions the Habitat Committee 
and Council will be required to make as Amendment 2 moves forward. For example, FSF's 
proposal, encompassing nearly 1,500 square kilometers of EFH (including all of GSC 4 and parts 
of GSC 2 and 3), entails by far the lowest lost recruitment on an per kilometer basis while 
achieving benefits comparable to other alternatives for the Western GSC. This is the essence of 
practicability analysis. 

In contrast, the Habitat PDT, in its new consolidated options, could not have picked areas 
with greater adverse impacts on the scallop fishery even if it tried. 

The Scallop PDT also made initial attempts to quantify the economic impact in terms of 
yield forgone if various alternatives are chosen. Of particular importance, the Closed Area II 
HAPC alone is projected to yield $20 million in average annual economic benefits for the 
foreseeable future. Further, while only encompassing 641 km 2  of EFH, the HAPC is projected to 
account for fully four percent of total scallop production on average for the foreseeable future. 
In short, this small area is immensely productive, as are the surrounding areas currently closed 
for groundfish mortality reasons and the currently open Georges Shoal East area. This 
information is essential for determining each option's practicability. 

III. FSF's Recommendations 

As the Scallop PDT's analysis demonstrates, closing the areas of particular importance to 
scallopers — including the PDT's identified options in the Great South Channel, the Northern 
Edge, and what has been designated as Georges Shoal East — entail significant economic losses, 

5 
	

GSC A encompasses most of GSC 1, all of GSC 2, and part of GSC 4. 
6 	Notably, as the Scallop PDT's analysis of the GSC shows, scallop productivity in an area 
does not decline over time when it is open to fishing. One theory is that scallop dredging 
exposes hard surfaces upon which spat can attach, thus enhancing scallop EFH. 
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now and into the future. By contrast, alternatives exist that protect areas of relatively high 
habitat value with far lower losses in sustainable scallop yield. These are the areas which should 
move forward for further analysis and consideration, while the latter alternatives should be 
moved to the "considered and rejected" section based on the results of the practicability analysis. 
This will help streamline and expedite the completion of Amendment 2. 

More specifically, the following areas should be eliminated from further consideration: 

1. West of the Great South Channel Areas 1-4, as well as the Great South 
Channel Alternatives A-C (the single area alternatives). 

2. Closed Area II Cod HAPC. 

3. Georges Shoal East. 

These alternatives should be determined to be "considered and rejected "because they 
would close locations which are at least twice, and as much as six times, more productive for 
scallops than average. Compared to other alternatives under consideration, such as GSC FSF 
and Closed Area I South, the difference is even more stark. Given the optimum yield and 
economic benefits sacrificed under the above options, none can be justified as a practicable 
means of "minimizing" scallop fishing's impact on EFH. 7  These results, particularly when 
viewed in light of the fact that other, more practicable alternatives exist, provide no record basis 
for closing any of the above areas for habitat reasons. To do so would be inconsistent with the 
MSA generally, and National Standard l's requirement to achieve optimum yield in particular. 

By saying that none of alternatives enumerated above are consistent with the MSA, FSF 
does not intend to imply that all other options should be implemented. As noted, EFH closures 
should be considered as a tool of last resort, especially in the case of scallops. Closures should 
only be implemented upon a clear showing that the benefits to the fishery of protecting a habitat 
area outweigh the losses in yield directly forgone. Such analysis is data-intensive and time 
consuming, making it particularly important to eliminate alternatives as to which even a 
threshold-level review shows this standard cannot be met. 

The Habitat Committee, therefore, should use the Scallop PDT's analysis to eliminate the 
clearly impracticable alternatives and focus on those which combine high value habitat with 
lower than average scallop recruitment for further development and analysis. It is from that that 
reduced universe of options that the Council should choose which, if any, are necessary and 
appropriate to comply with the MSA. 

7 	Parenthetically, FSF notes that historically productive scallop fishing grounds have 
remained so over decades. This fact raises the question of whether scallop fishing can even be 
considered to have an adverse impact on EFH "for the fishery," i.e., the scallop fishery. 16 
U.S.C. § 1853(a)(7). Indeed, experience with long-term closures, such as in northern Closed 
Area II, shows recruitment and productivity declines without fishing effort. Therefore, the 
appropriateness of area closures as an EFH tool for this fishery should be, as an initial matter, 
closely and critically examined. 
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FSF recognizes the importance of the Habitat Committee's efforts and the very pressing 
need to conclude the process. Scallop and, in particular, groundfish fishermen alike are facing 
effort reductions this year that will adversely impact both them and the fishing communities they 
support. These injuries will be exacerbated if healthy populations of fish, such as scallops and 
haddock, cannot be fully harvested due to limitations caused by so-called "choke" species like 
Georges Bank yellowtail flounder. Fortuitously, the northern part of Closed Area II is abundant 
in scallops and haddock, and relatively low in yellowtail flounder. 

It is therefore absolutely vital to the fortunes of both fisheries and the communities 
relying them that this area, including the HAPC (which the SASI model reveals to contain EFH 
that is neither unique nor particularly important to cod), be reopened as soon as possible. The 
only way to accomplish this is to finalize Amendment 2. It is also important to protect the 
historic and highly productive scallop fishing area in the Great South Channel. 

For the reasons set forth above, streamlining the amendment by eliminating clearly 
impracticable measures will help move this process along. FSF strongly urges the Habitat 
Committee to strike the alternatives enumerated above and move forward expeditiously to 
complete Amendment 2. Thank you very much for your attention to these comments. We will 
be pleased to address any questions or concerns you may have regarding these issues. 

Sincerely, 

David E. Frulla 
Andrew E. Minkiewicz 
Shaun M. Gehan 
Counsel to the Fisheries Survival Fund 


