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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 
 

 
 
       November 24, 2020 
 
Jennifer T. Nersesian 
Superintendent,  
US Department of the Interior 
National Park Service 
Gateway National Recreation Area 
210 New York Ave 
Staten Island, New York, 10305 
 
RE: Essential Fish Habitat Coordination for West Pond Living Shoreline Project at Gateway 
National Recreation Area, Jamaica Bay, Brooklyn and Queens, New York 
 
Dear Ms. Nersesian: 
 
We have reviewed the essential fish habitat (EFH) assessment provided with your letter dated 
October 29, 2020, for the proposed construction of a living shoreline and marsh restoration 
project along West Pond at Gateway National Recreation Area (GATE) on Jamaica Bay in 
Brooklyn and Queens, New York. The project is being conducted by the National Park Service 
(NPS) with the Jamaica Bay and Rockaway Parks Conservancy to restore and protect a stretch of 
an eroding levee along the southern portion of West Pond within the Jamaica Bay Unit at GATE. 
West Pond, an approximately 70-acre, man-made freshwater pond was created by the 
construction of levees within Jamaica Bay. In 2012, a portion of the southern shore of West Pond 
was breached due to storm surge from Super Storm Sandy, causing an influx of saltwater into the 
freshwater pond and converting it into a lagoon. The breach was repaired following an 
Environmental Assessment (EA) and Finding of No Significant Impact, issued in February 2016. 
Details of the living shoreline and marsh restoration project were not available when the EFH 
consultation associated with the EA was initiated. However, we supported the breach repair 
project and conceptualized effort to develop a comprehensive habitat restoration and resiliency 
plan.  
 
The proposed project consists of the construction of a living shoreline to protect the southern 
border of West Pond from erosional forces caused by wind and wave action, as well as restoring 
native salt marsh habitat. Plans include restoring 14.66 acres (ac) of historic saltmarsh habitat by 
importing and placing approximately 47,300 cubic yards (CY) of clean sand along with planting 
of native vegetation to enhance existing and eroded marsh. This project also proposes to install a 
series of integrated and overlapping erosional control structures (i.e., coir logs, shell bags, and 
tree vanes) to provide protection, create breakwaters, and encourage accretion of sediment to 
protect the new marsh from wind and waves and allow the newly planted vegetation to take root. 
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Additionally, project activities include the relocation of a current water control structure to a 
historical location at the western border of the pond to resolve issues related to water 
management and facilitate a larger and more uniform living shoreline.  
 
The proposed project will result in temporary impacts to wetland and intertidal areas and the 
permanent loss of sand habitat (1.42 ac) and open water habitat (4.33 ac of intertidal and 2.14 ac 
of subtidal) to enhance and restore the ecological function of the marsh. Project activities are 
expected to take several months between 2020 and 2021 and include soil disturbance, sand 
placement, and access to the project area by large machinery from November 1 to March 31 and 
planting between April 1 and May 15. Compensatory mitigation is not proposed as the project 
aims to restore 14.66 ac of saltmarsh habitat, providing ecological uplift and a net benefit to 
EFH.  
 
The Magnuson-Stevens Fishery Conservation and Management Act (MSA) and the Fish and 
Wildlife Coordination Act (FWCA) require federal agencies to consult with one another on 
projects such as this that may adversely affect EFH and other aquatic resources. In turn, we must 
provide recommendations to conserve EFH. These recommendations may include measures to 
avoid, minimize, mitigate, or otherwise offset adverse effects on EFH resulting from actions or 
proposed actions authorized, funded, or undertaken by that agency. This process is guided by the 
requirements of our EFH regulation at 50 CFR 600.905, which mandates the preparation of EFH 
assessments and generally outlines each agency’s obligations in this consultation procedure.  
We offer the following comments and recommendations on this project pursuant to the MSA and 
the FWCA. 
 
Magnuson-Stevens Fishery Conservation and Management Act (MSA) 
Jamaica Bay has been designated as EFH for a number of federally managed species including 
Atlantic butterfish (Peprilus triacanthus), red hake (Urophycis chuss), scup (Stenotomus 
chrysops), summer flounder (Paralichthys dentatus), winter flounder (Pseudopleuronectes 
americanus), windowpane flounder (Scophthalmus aquosus), and others. Additional aquatic 
resources associated with tidal marshes or adjacent habitats in Jamaica Bay and their forage 
which are of concern to us include, but are not limited to, Atlantic menhaden (Brevoortia 
tyrannus), American eel (Anguilla rostrata), striped bass (Morone saxatilis), horseshoe crab 
(Limulus polyphemus), and hard clam (Mercenaria mercenaria). We have reviewed the EFH 
assessment for this project and agree with your conclusion that the adverse effects of this project 
on EFH will not be substantial.  
 
As discussed in the EFH assessment, project activities have been designed to avoid and minimize 
impacts to the aquatic environment as practical. Such minimization and avoidance measures for 
soil disturbances, sand placement, and access within the project area include working in the 
dry/during low tide, transporting equipment and materials from land, and the use of temporary 
sediment and erosion measures which include the installation of a cofferdam and turbidity 
curtain around the existing pond outlet while it is decommissioned and buried. Additionally, the 
goals of the project aim to increase wetland functions and provide a net benefit to fisheries by 
enhancing of nursery and forage habitat for prey/forage species, young-of-year of marsh-
dependent transient fishes, and macroinvertebrates while additionally improving water quality 
and promoting ecological resiliency within the Jamaica Bay Estuary. As such, we offer only a 
few minor EFH conservation recommendations to minimize impacts to winter flounder and 
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monitor the progress of the marsh restoration. 
 
Winter flounder typically spawn in the winter and early spring and have demersal eggs that sink 
and remain on the bottom until they hatch. After hatching, the larvae are initially planktonic, but 
following metamorphosis they assume an epibenthic existence. Young-of-the-year flounder tend 
to burrow in the sand rather than swim away from threats. These life stages are less mobile and 
thus more likely to be affected adversely by increased turbidity and the subsequent deposition of 
the suspended sediments. As a result, we typically recommend that in-water work that disturbs 
the sediments including sand and other material placement be avoided when winter flounder 
eggs and larvae are present, generally from January 1 to May 31. We are happy to continue to 
work with you as project construction details are more fully developed to determine if the 
seasonal construction window that we recommend below can be further refined.   
 
Essential Fish Habitat Conservation Recommendations 
Pursuant to Section 305(b)(4)(A) of the MSA that you adopt the following EFH conservation 
recommendations to minimize or offset adverse impacts on EFH:  
 

• Avoid in-water activities within subtidal areas from January 1 to May 31 to minimize 
adverse effects to winter flounder early life stages.  
 

• Provide us with a copy of the monitoring and maintenance plan that documents success, 
identifies if corrective actions are needed, and maintains the integrity and health of the 
wetland restoration and living shoreline project. 

 
Please note that Section 305(b)(4)(B) of the MSA requires the NPS to provide us with a detailed 
written response to these EFH conservation recommendations, including a description of 
measures adopted by the NPS for avoiding, mitigating, or offsetting the impact of the project on 
EFH.  In the case of a response that is inconsistent with our recommendations, Section 305(b) (4) 
(B) of the MSA also indicates that the NPS must explain its reasons for not following the 
recommendations. Included in such reasoning would be the scientific justification for any 
disagreements with us over the anticipated effects of the proposed action and the measures 
needed to avoid, minimize, mitigate, or offset such effects pursuant to 50 CFR 600.920(k). This 
response must be provided within 30 days after receiving our EFH conservation 
recommendations and at least 10 days prior to final approval of this action. 
 
Please also note that further EFH consultation must be reinitiated pursuant to 50 CRF 600.920 (j) 
if new information becomes available, or if the project is revised in such a manner that affects 
the basis for above determination.  
 
Endangered Species Act 
Federally listed species may be present in the project area. Consultation, pursuant to Section 7 of 
the Endangered Species Act (ESA) of 1973, may be necessary. The NPS will be responsible for 
determining whether the proposed action is likely to affect listed species. When project plans are 
complete, the NPS should submit their determination of effects, along with justification for the 
determination, and a request for concurrence to nmfs.gar.esa.section7@noaa.gov. After 
reviewing this information, NOAA Fisheries will be able to conduct a consultation under Section 
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7 of the ESA.  
 
Conclusion 
As always, we are available to coordinate with your staff so that this project can move forward 
efficiently and expeditiously as possible while still meeting our joint responsibilities to protect 
and conserve aquatic resources. We look forward to continued coordination on this project.  If 
you have any questions or need additional information, please call Jessie Murray at (732) 872-
3116 or by e-mail (jessie.murray@noaa.gov).  Should you have any questions about the Section 
7 consultation process in general, please contact Edith Carson-Supino at (978) 282-8490 or by e-
mail (edith.carson-supino@noaa.gov). 
 
       Sincerely, 
 
 
       For:   
       Louis A. Chiarella 
       Assistant Regional Administrator 
       for Habitat Conservation  
 
 
 
cc:   

GARFO PRD – E. Carson-Supino 
GATE/NPS – P. Rafferty, M. Powell 
ACOE NAN– A. Ryan, R. Miranda  
NYDEC – D. McReyonlds 
FWS – S. Mars 
EPA Region II – M. Finocchiaro 
NEFMC – T. Nies 
MAFMC – C. Moore 
ASMFC – L. Havel 

GREENE.KAREN
.M.1365830785

Digitally signed by 
GREENE.KAREN.M.1365830785 
Date: 2020.11.24 16:12:44 
-05'00'



 

 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 

 
       November 24, 2020     
   
 
Mr. Todd Schiable, Chief 
Regulatory Branch 
Philadelphia District  
Army Corps of Engineers 
Wanamaker Building 
100 Penn Square East 
Philadelphia, PA 19107-3390 
 
 
RE:      2020 Nationwide Permit Reissuance - Regional Conditions for New Jersey and Delaware         
             
Dear Mr. Schiable: 
 
This letter follows up on our letter dated November 13, 2020, as well as several emails and 
phone conversations with your staff containing draft comments, questions, and discussion items 
on the New Jersey and Delaware regional conditions proposed in the Public Notice dated 
September 24, 2020, for the reissuance of 52 Nationwide Permits (NWPs) and the issuance of 
five new NWPs. We have worked closely with the Philadelphia District (District) over the years 
to develop regional conditions to avoid and minimize the direct, indirect, individual and 
cumulative adverse effects of actions authorized under the NWP program on NOAA trust 
resources including essential fish habitat (EFH) and diadromous fishes. This year, the process 
has followed a more compressed timeline than has been common during the previous reissuance 
and renewals of the NWPs, and we have not had the same opportunity for early coordination as 
in the past. Fortunately, because of our past coordination, many of our comments involve minor 
clarifications of the existing regional conditions and the process by which our agencies consult 
under the Magnuson Stevens Fishery Conservation and Management Act (MSA) and the Fish 
and Wildlife Coordination Act (FWCA).   
 
As in the past, we hope that EFH conservation recommendations provided below will be 
incorporated into the regional conditions for the NWPs. This will allow us to issue a General 
Concurrence for a number of the NWPs and limit the number of activities requiring individual 
coordination under the MSA. This approach is consistent with Part III - Compliance With 
Relevant Statutes, Section E - Compliance With the Essential Fish Habitat Provisions of the 
Magnuson Stevens Fishery Conservation and Management Act of the September 15, 2020, 
Federal Register Notice (FRN 85:179 p. 57361) announcing the Corps’ proposal to reissue and 
modify the NWPs which states that Corps districts that have EFH designated within their 
geographic areas of responsibility will coordinate with us to develop NWP regional conditions 
that conserve EFH and are consistent with our EFH conservation recommendations. The FRN 
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also states that the Corps districts will conduct consultations in accordance with the EFH 
consultation regulations at 50 CFR 600.920.  
 
EFH has been designated within the marine and estuarine waters of New Jersey and Delaware. 
The MSA requires federal agencies, such as the Corps, to consult with us on projects that may 
adversely affect EFH which is defined as “any impact which reduces the quality and/or quantity 
of EFH.”  Further, an adverse effect may include direct or indirect physical, chemical, or 
biological alterations of the waters or substrate and loss of, or injury to, benthic organisms, prey 
species and their habitat, and other ecosystems components, if such modifications reduce the 
quality and/or quantity of EFH. Adverse effects to EFH may result from action occurring within 
EFH or outside EFH and may include site-specific or habitat-wide impacts, including individual, 
cumulative, or synergistic consequences of actions. 

The FWCA as amended in 1964, requires that all federal agencies consult with us when proposed 
actions might result in modifications to a natural stream or body of water. It also requires that 
they consider effects that these projects would have on fish and wildlife and must also provide 
for improvement of these resources. Through these authorities, we seek to protect, conserve and 
enhance aquatic resources in marine, estuarine and riverine ecosystems.  

Traditionally and in accordance with the EFH regulations, our EFH conservation 
recommendations are provided in response to an EFH assessment. An EFH assessment has not 
been provided for the regional conditions and we are not requesting one prior to issuing our 
conservation recommendations. The EFH conservation recommendations, provided pursuant to 
Section 305(b)(4)(A) of the MSA, and the FWCA recommendations discussed below are based 
upon our agencies’ previous coordination on the NWPs and regional conditions, the proposed 
changes to both on the national and District level, and our recent discussions with your staff.  
Based upon our recent conversations with your staff and the revised regional conditions 
proposed for Delaware, it appears that most of our preliminary comments have been incorporated 
into the regional conditions. We greatly appreciate these efforts. 

NOAA Trust Resources 
 
The changes we recommend to the NWP regional conditions prior to their reissuance are 
primarily intended to better protect four different types of aquatic resources for which we 
frequently issue EFH conservation recommendations – submerged aquatic vegetation (SAV), 
emergent tidal vegetation, anadromous fish species, and winter flounder (Pseudopleuronectes 
americanus). In previous letters regarding the NWPs and other individual projects we have 
demonstrated the importance of these aquatic resources, but we include their description here to 
underscore their sensitivity, ecological productivity, and their associated national importance and 
value. We also provide scientific justification for requested changes to the NWPs to better 
protect these important resources. 
 
Submerged Aquatic Vegetation 
SAV has been designated as a habitat area of particular concern (HAPC) for summer flounder 
(Paralichthys dentatus) by the Mid-Atlantic Fishery Management Council. HAPCs are subsets of 
EFH identified based on one or more of the following considerations:  1) the importance of the 
ecological function; 2) extent to which the habitat is sensitive to human-induced degradation; 3) 
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whether and to what extent, development activities are stressing the habitat type; and/or 4) rarity 
of habitat type (50 CFR 600.815(a)(8)). In addition, the U.S. Environmental Protection Agency 
has designated SAV as a special aquatic site under Section 404(b)(1) of the federal Clean Water 
Act (CWA) because of its important role in the marine ecosystem for nesting, spawning, nursery 
cover, and forage areas for fish and wildlife. It is a priority habitat for us for the same reasons. 
 
SAV and their associated epiphytes are highly productive, produce a structural matrix on which 
many other species depend, improve water quality, and stabilize sediments (Fonseca et al. 1998). 
Seagrasses are among the most productive ecosystems in the world and perform a number of 
irreplaceable ecological functions which range from chemical cycling and physical modification 
of the water column and sediments to providing food and shelter for commercial, recreation as 
well as economically important organisms (Stephan and Bigford 1997; Orth et al. 2017). SAV 
meadows support a complex estuarine food web – a single acre of seagrass can support up to 
40,000 fishes and 50 million small invertebrates (Miththapala 2008).  
 
Many of the fish species that utilize SAV habitat are either federally managed or important prey 
species for federally managed species. For example, studies by Weinstein and Brooks (1983), 
Adams (1976), and Lascara (1981) in Packer et al. (1999) indicate that SAV is important habitat 
for juvenile summer flounder. Rodgers and Van Den Avyle (1983) also suggest that SAV beds 
are important to summer flounder, and that any loss of these areas along the Atlantic Seaboard 
may affect summer flounder stocks. Studies from the lower Chesapeake Bay found that SAV 
beds area are important for the brooding of eggs and for fishes with demersal eggs and as habitat 
for the larvae of spring-summer spawners such as anchovies Anchoa spp., gobies, Gobiosoma 
spp., weakfish (Cynoscion regalis), and silver perch (Bairdiella chrysoura) (Stephan and Bigford 
1997). Heckman and Thoman (1984) concluded that SAV beds are also important nursery 
habitats for blue crabs (Callinectes sapidus). Furthermore, Peterson (1982) in Kenworthy (1988) 
indicated that shallow dwelling hard clams (Mercenaria mercenaria) may be protected from 
predation by the rhizome layer of seagrass beds. Freshwater SAV such as water celery 
(Vallisneria americana) is equally as important and provides valuable nursery, forage and refuge 
habitat for a variety of migratory and forage fish species including striped bass (Morone 
saxatilis), alewife (Alosa pseudoharengus), blueback herring (A. aestivalis), and American shad 
(A. sapidissima).  
 
Aside from its inherent ecological value, SAV meadows can perform functions that both reduce 
shoreline erosion rates and improve water quality. For instance, robust SAV beds can dampen 
wave energy (Lei and Nepf 2019), reduce current velocities (Fonseca et al. 1998), and facilitate 
sediment deposition over large spatial scales (Zhang and Nepf 2019). SAV can also improve 
water quality by assimilating excess dissolved nitrogen and phosphorus and promoting sediment 
denitrification (McGlathery et al. 2007). Finally, SAV is considered an efficient, long-term 
carbon sink for its ability to sequester carbon in their biomass and in soil (Hiraishi et al. 2014). 
Unlike other sources, SAV beds can sequester carbon that has been accumulated by rivers and 
tides and store it in soils for millennia (Duarte et al. 2005; Kennedy et al. 2010; Mcleod et al. 
2011). Because SAV meadows can store relatively high quantities of carbon, the disturbance of 
SAV meadows can result in the release of stored gasses back into the atmosphere. 
 
Because of its importance as habitat, the Atlantic States Fishery Management Commission 
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updated their SAV policy in 2018 (Havel and ASMFC Habitat Committee, 2018). Their primary 
goal is to preserve, conserve, and restore SAV where possible, in order to achieve a net gain in 
distribution and abundance along the Atlantic coast and tidal tributaries, and to prevent any 
further losses of SAV in individual states by encouraging the following:  
 

1. Protect existing SAV beds from further losses due to degradation of water quality, 
physical destruction to the plants, or disruption to the local benthic environment;  

2. Continue to promote state or regional water and habitat quality objectives that will result 
in restoration of SAV through natural re-vegetation;  

3. Continue to promote, develop, attain, and update as needed, state SAV restoration goals 
in terms of acreage, abundance, and species diversity, considering historical distribution 
records and estimates of potential habitat.  

4. Continue to promote SAV protection at local, state and federal levels and when 
unavoidable impacts to SAV occur from permitted coastal alterations or other unintended 
actions, agencies should implement compensatory mitigation for the functional and 
temporal impacts.  

 
Emergent Tidal Wetlands 
Tidal wetlands are another ecologically valuable aquatic habitat and have also experienced 
extensive anthropogenic impacts (Odum 1970; Kennish 2001). A large body of literature 
indicates that tidal wetlands are important nursery habitat for many species of fish and 
invertebrates (see review by Beck et al. 2001). They are also important habitat for forage fish 
such as killifish which are prey for several federally managed fish species including bluefish 
(Pomatomus saltatrix) and summer flounder. Several studies (e.g., Peterson et al. 2000; Bilkovic 
and Roggero 2008) have indicated that fringe tidal marshes are preferred habitat for juvenile life 
stages of commercially important fish species relative to armored shorelines. The extensive use 
of this habitat by a variety of species underscores its importance for the productivity of our 
nation’s fisheries (Lellis-Dibble et al. 2008). Wetlands also provide many other important 
ecological functions including water storage, nutrient cycling and primary production, sediment 
retention, water filtration or purification, and groundwater recharge and they are also considered 
to be special aquatic sites in the CWA.  
 
Anadromous Fish Species 
Anadromous species such as alewife, blueback herring, American shad, hickory shad (Alosa 
mediocris), and striped bass annually migrate from the ocean into freshwater rivers and streams 
in New Jersey and Delaware to spawn. Thus, the coastal waters of these states, as well as the 
Delaware River and its tributaries provide either migratory pathways or function as nursery and 
forage habitat for these species. Because landing statistics and the number of fish observed on 
annual spawning runs indicate a drastic decline in alewife and blueback herring populations 
throughout much of their range since the turn of the 20th century and especially since the mid-
1960s, river herring (i.e., alewife and blueback herring, collectively) have been designated as 
Species of Concern by NOAA. Species of Concern are those about which we have concerns 
regarding their status and threats, but for which insufficient information is available to indicate a 
need to list the species under the Endangered Species Act (ESA). We wish to draw proactive 
attention and conservation action to these species. 
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Both adult and juvenile Alosines are energy-dense and are important prey species for federally 
managed fish species. For example, Buckel and Conover (1997) in Fahay et al. (1999) report that 
diet items of juvenile bluefish include Alosa species. Additionally, juvenile Alosines have all 
been identified as prey species for summer flounder, and windowpane flounder (Scophthalmus 
aquosus) in Steimle et al. (2000). The EFH final rule states that prey species are an important 
component of EFH and that loss of prey may be an adverse effect on EFH and managed species. 
As a result, actions that reduce the availability of prey species, either through direct harm or 
capture, or through adverse impacts to the prey species' habitat, including their ability to access 
suitable spawning habitat, may also be considered adverse effects on EFH.   
 
Because spawning migrations and the associated physiological changes (e.g., gamete 
development) are among the most energetically demanding events in the life history of 
anadromous fishes, we recommend that they are protected from disturbance and allowed to reach 
their spawning habitats without restriction to the extent practicable. One of the most effective 
approaches to achieve this protection is to restrict in-water work during the spawning season 
(i.e., March 1or March 15 depending upon the location to June 30). Thus, we continue to 
recommend inclusion of a time of year restriction for certain activities.  
 
Winter Flounder 
For winter flounder, we focus our protection on winter flounder early life stage EFH because 
these life stages are relatively immobile and unable to move away from threats including 
sediment disturbing activities such as dredging or filling. In the estuarine waters of NJ north of 
Absecon Inlet, the New England Fisheries Management Council has defined winter flounder 
early life stage EFH as follows: 
 

Eggs:  Bottom habitats with a substrate of sand, muddy sand, mud, and gravel, water 
temperatures less than 10 °C, salinities between 10 - 30 ‰, and water depths less than 5 
meters.  

 
Larvae: Pelagic and bottom waters, sea surface temperatures less than 15 °C, salinities 
between 4 - 30 ‰, and water depths less than 6 meters. 

  
Omnibus Habitat Amendment 2 adds the following:    
 

Eggs: Sub-tidal estuarine and coastal benthic habitats from mean low water to 5 meters 
from Cape Cod to Absecon Inlet (39° 22’ N), including mixed and high salinity zones in 
the bays and estuaries. The eggs are adhesive and deposited in clusters on the bottom. 
Essential habitats for winter flounder eggs include mud, muddy sand, sand, gravel, 
macroalgae, and submerged aquatic vegetation. Bottom habitats are unsuitable if exposed 
to excessive sedimentation which can reduce hatching success. 

 
Larvae: Estuarine, coastal, and continental shelf water column habitats from the shoreline 
to a maximum depth of 70 meters from the Gulf of Maine to Absecon Inlet (39° 22’ N), 
and including Georges Bank, including mixed and high salinity zones in the bays and 
estuaries. Larvae hatch in nearshore waters and estuaries or are transported shoreward 
from offshore spawning sites where they metamorphose and settle to the bottom as 
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juveniles. They are initially planktonic, but become increasingly less buoyant and occupy 
the lower water column as they get older. 

Winter flounder migrate into spawning areas within mid-Atlantic estuaries when water 
temperatures begin to decline in late fall. Tagging studies show that most return repeatedly to the 
same spawning grounds (Lobell 1939; Saila 1961; Grove 1982 in Collette and Klein-MacPhee 
2002). Winter flounder typically spawn in the winter and early spring, although the exact timing 
is temperature dependent and thus varies with latitude (Able and Fahay 1998); however, 
movement into these spawning areas may occur earlier, generally from mid- to late November 
through December. Winter flounder have demersal eggs that sink and remain on the bottom until 
they hatch. After hatching, the larvae are initially planktonic, but following metamorphosis they 
assume an epibenthic existence. Winter flounder larvae are negatively buoyant (Pereira et al. 
1999) and are typically more abundant near the bottom (Able and Fahay 1998). Young-of-the-
year flounder tend to burrow in the sand rather than swim away from threats.  

A number of the activities authorized under the NWPs can adversely affect EFH for these 
sensitive life stages through the loss of habitat by filling or the destruction of eggs and larvae 
either by entrainment in a dredge, or due to increased turbidity and the subsequent deposition of 
the suspended sediments which can smother the winter flounder eggs. We appreciate that the 
existing proposed regional conditions includes a number of measures to protect winter flounder 
EFH including a seasonal work restriction from January 1 to May 31 within areas designated as 
winter flounder early life stage EFH. We recommend that these conditions remain as part of the 
regional conditions for New Jersey in areas north of Absecon Inlet (39° 22’ N). As we have 
agreed in the past and to make identifying winter flounder early life stage EFH easier for 
applicants to identify, the Atlantic City Expressway can be used as a surrogate for this latitude 
line. The location and description of EFH for winter flounder can be found in our EFH Mapper 
at: https://www.fisheries.noaa.gov/resource/map/essential-fish-habitat-mapper 

 
Nationwide Permits Requiring Individual Coordination 
There are also a number of NWPs which have the potential for more than minimal adverse 
effects to EFH and other NOAA resources. Individual coordination with us, including the 
submission of a PCN by the District and an EFH assessment is necessary for the following 
NWPs in tidal waters and non-tidal areas that support anadromous fish (e.g., river herring, 
striped bass): 

○ NWP 27 –Aquatic Habitat Restoration, Establishment, and Enhancement 
Activities 

○ NWP 38 – Cleanup of Hazardous and Toxic Waste  
○ NWP 52 – Water-based Renewable Energy Generation Facilities 
○ NWP 53 – Removal of Low Head Dams 
○ NWP 54 – Living Shorelines 
○ NWP A – Seaweed Mariculture Activities 
○ NWP B – Finfish Mariculture Activities 

 
Essential Fish Habitat Conservation Recommendations 
 
We offer the following EFH conservation recommendations pursuant to Section 305(b)(4)(A) of 
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the MSA to minimize the adverse effects of the listed NWPs on EFH in addition to the changes 
already included in the Special Public Notice. 
 
Regional General Conditions 
 

1. On the national level, the Corps has proposed to modify the NWPs that require pre-
construction notification to limit the PCN requirement to non-federal permittees. While 
we do not support this proposed modification, we recognize that the decision to finalize 
this proposed modification will be made on a national level. We are concerned that for 
some of these NWPs, the non-Corps lead federal agency may be unaware that they are 
responsible to ensure compliance with the MSA, including a consultation with us. In the 
past, the PCN requirements to the Corps ensured impacts to EFH and other NOAA trust 
resources were considered fully and individual coordination occurred when necessary to 
avoid, minimize or offset adverse effects to EFH. We appreciate that the District has 
added language to Regional Condition G-6 Essential Fish Habitat to address this concern.  
 

2. The Regional General Conditions and the NWP specific regional conditions for a number 
of the NWPs include PCN requirements near certain ecologically important habitats such 
as submerged aquatic vegetation or if waivers of seasonal work windows to protect EFH 
or diadromous fish are requested. As discussed above, nationally it has been proposed to  
eliminate the requirement for federal agencies to provide the Corps with a PCN for the 
NWPs. If possible, the District’s regional conditions require PCNs from federal agencies 
under limited conditions to ensure impacts to the aquatic environment, including EFH, 
are avoided and minimized. This conditions are: 
 

• a waiver of any NWP condition, such as length or quantity of the discharge is 
sought,  

• a waiver of any regional condition including the time of year restrictions is 
sought, and 

• whenever an activity occurs within 50 ft. of SAV beds or mapped SAV habitat.  
 

● Regional General Condition G- 6 - Essential Fish Habitat contains a condition requiring a 
PCN if any work is proposed within SAV habitat or within 50 feet of SAV habitat. As 
discussed above, SAV is a priority habitat for us for a variety of reasons. We recommend 
this regional condition continue to be included in the Regional General Conditions, but it 
should be clarified to ensure all SAV, not just estuarine species are protected. Freshwater 
species such as water celery found in the Delaware River is equally as ecological 
valuable as species found in the estuaries.  

 
EFH Conservation Recommendations for Specific NWPs 
 
NWP-13 Bank Stabilization 
We are concerned that this NWP can allow the construction of offshore breakwaters or the 
placement of wave attenuation devices (WADs) offshore of the shoreline. These types of 
structures have the potential for greater adverse effects to EFH and other NOAA trust resources 
than shoreline stabilization measures that are placed at, on, or in close proximity to the shoreline 
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as they can alter the local hydrology, change sedimentation and scour patterns and impact 
benthic communities and preclude or limit fish access. We recommend NWP-13 not be used to 
authorize these structures. This is consistent with the positions of the other districts in the Mid-
Atlantic that would not use this NWP in this manner. In the absence of this clarification, a PCN 
should be provided to us by the District if this NWP is used to authorize offshore structures. We 
also recommend that a PCN be provided to us whenever an applicant requests a waiver of any of 
the national or regional conditions associated with this NWP.  
 
NWP-27 Aquatic Habitat Restoration, Enhancement, and Establishment Activities 
As stated above, a PCN should be sent to us by the Corps for all work under this NWP. In 
addition, to ensure projects authorized under the NWP actually provide increases in aquatic 
resource functions and are sustainable in the long-term, the PCN to us should include an EFH 
assessment and should explain what and how aquatic resource functions will be increased; 
describe the project goals and objectives, and success criteria; and include a monitoring, adaptive 
management and long-term maintenance plan.   
 
NWP-48. Commercial Shellfish Mariculture 
In our preliminary comments on this NWP, we requested that a PCN be provided to us if the use 
of a hydraulic clam dredge was proposed in winter flounder egg/larvae EFH within estuarine 
waters. Based upon information provided to us by the New Jersey Department of Environmental 
Protection’s Bureau of Shellfisheries, the use of this equipment is prohibited by statute in NJ.  As 
a result, we only request a PCN to us when the activities are in and within 50 ft. of SAV as 
currently required.  
 
NWP-54 - Living Shorelines 
Although we have requested a PCN be provided to us by the District for this NWP, we also 
recommend that the District include some additional regional conditions to assist applicants in 
developing projects that minimize adverse effects to EFH and other NOAA trust resources while 
providing the ecological and coastal resilience benefits of a living shoreline. Although some 
states in the Mid-Atlantic have developed guidance or have coastal zone management rules that 
help inform project design, not all have done so and the quality of the guidance varies greatly. As 
a result, some Corps Districts such as the Norfolk District provide specific guidance in the form 
of the regional conditions for this NWP. 
 
In New Jersey especially, we have seen a number of poorly designed living shoreline projects, 
some of which were mostly grey structure (i.e., stone or concrete). This has led to instances 
where we have requested that the District Engineer take discretionary authority and require a 
more thorough review under the standard permit process. This has also lengthened review times 
and decreased the utility of this NWP and the permitting and consultation efficiencies NWPs are 
supposed to provide. We recommend that the regional conditions for this NWP include more 
specific requirements to help improve the quality of living shoreline projects and the permitting 
and consultation timelines associated with this NWP. 
 
The following recommendations are based upon those included in the regional conditions used 
by the Norfolk District. We recommend these be incorporated into the regional conditions for 
New Jersey and Delaware. We understand that some of these EFH conservation 
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recommendations may be too detailed to be incorporated into the regional conditions. We are 
available to work with your staff to provide alternate regional conditions to improve the quality 
of the living shoreline projects and thus the timelines associated with the use of this NWP.    
 
 1. This activity authorizes the placement of sandy fill material, including the 
 placement landward of sill(s) provided the fill is for shoreline protection and/or 
 wetland establishment or enhancement (and not solely a recreational beach). For the 
 purpose of this NWP, a sill is defined as a detached structure (not to exceed +1 ft. above 
 MHW), constructed near shore and parallel to the shoreline for the purpose of building up 
 an existing shoreline by trapping and retaining sand in the littoral zone. Because a sill 
 acts like a natural bar, it is most effective when constructed at or near the mean low
 water line and  low enough to allow wave overtopping. 
 
 2. The grain size of the source material used for fill must be the same size or slightly 
 larger than that of the native material and suitable for the proposed project.  
 
 3. Coir logs, coir mats, and native oyster shell should be of sufficient weight, 
 adequately anchored, or placed in a manner to prevent them from being dislodged 
 or carried away by wave action. 
 
 4. If sills are determined to be necessary, based on site-specific conditions and following  
 an analysis of alternatives, sills should be designed to facilitate aquatic life movement 
 and meet the following conditions:  
 

• Low-profile sills - those with crest heights 2 ft. below the MHW line - should 
be used in areas with low to moderate energy.   

• Sills should be constructed of stone or loose or bagged shell. Alternative 
materials may be considered for use during the permit review process. The 
materials should be of sufficient weight or adequately anchored to prevent 
them from being dislodged and carried away by wave action. Asphalt and 
materials containing asphalt or other contaminants shall not be used in the 
construction of sills. 

• To ensure aquatic life movement, sills with crest heights within 2 ft. of the 
MHW line should be designed with windows or gaps, unless waived by the 
District Engineer. The windows or gaps should be at least 10 feet in width (as 
measured across the bottom) and placed at least every 100 linear feet along 
the length of the sill. Staggered or offset windows or gaps may be appropriate 
based on site-specific conditions. Windows or gaps lined with rock or shell 
may also be appropriate, provided they do not extend above the mean low 
water line.  

• The sill design, including height, should be based on site-specific conditions 
(i.e., energy regime), but should not exceed +1 foot above the MHW line. The 
sill should be placed at a distance no greater than 30 feet from mean low water 
to the channelward toe of the sill unless waived by the District Engineer. 

 
 5. The total amount of existing vegetated wetlands, which may be filled, graded, or 
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 excavated, in square feet, may not exceed the length of the activity along the 
 shoreline in linear feet unless the District Engineer waives this criterion by making 
 a written determination concluding that the project will result in minimal adverse 
 effects. Impacts to sub-tidal, inter-tidal, and/or existing wetland vegetation may 
 require a wetland mitigation plan and must result in no net loss of vegetated 
 wetlands. 
 
 6. If the proposed project results in impacts to existing wetland vegetation, then a 
 written monitoring report may be required at the end of the first full growing season 
 following planting, and after the second year of establishment. If required, the 
 monitoring should be undertaken between June and September of each year and 
 should include at a minimum: the project location, the Corps project number, 
 representative photos of the site, and a brief statement on the success of the 
 project. 
 
NWP A - Seaweed Mariculture and NWP B- Finfish Mariculture: 
We recommend that the following be incorporated into the regional conditions for these newly 
proposed NWPs: 
 

1. The new NWPs should follow suit with NWP48, which outright prohibits: (a) The 
cultivation of a nonindigenous species unless that species has been previously cultivated 
in the waterbody; and (b) The cultivation of an aquatic nuisance species as defined in the 
Nonindigenous Aquatic Nuisance Prevention and Control Act of 1990- under the NWP.  

2. The PCN information requirements for these NWPs should be modified to ensure 
sufficient information is provided to allow for an evaluation of the effects of the proposed 
activities on EFH and other aquatic resources. This information includes:   
 

• A description of the quantity and dimensions of all proposed structure(s), 
including: culture gear (lines, cages pens, etc.), anchors, and site markers; 

• A map showing the project location(s), including the longitude and latitude of site 
boundaries; 

• A schematic or drawing showing how the gear will be deployed on the site (A 
formally engineered schematic is not required); 

• The name(s), including sub-species if applicable, and quantities of the species that 
will be cultivated during the period this NWP is in effect; and, 

• General water depths, bottom characteristics, and benthic species present 
(including submerged aquatic vegetation) in the project area(s) (a detailed survey 
is not required). 

 
Your Response to our EFH CRs 
 
Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed written response to 
our EFH conservation recommendations, including a description of measures you have adopted 
to avoid, minimize or mitigate the impact of the project on EFH. In the case of a response that is 
inconsistent with these conservation recommendations, Section 305(b)(4)(B) of the MSA also 
indicates that you must explain your reasons for not following the recommendations. Included in 
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such reasoning would be the scientific justification for any disagreements with us over the 
anticipated effects of the proposed action and the measures needed to avoid, minimize, mitigate, 
or offset such effects pursuant to 50 CFR 600.920(k). Once a response has been provided to us 
and the regional conditions are finalized, we will work with you to complete and programmatic 
consultation which will include a General Concurrence for NWPs that do not require addition 
coordination, more details on procedures for NWPs that do require individual coordination, and 
reporting procedures so our agencies can document the consultation efficiencies achieved 
through coordination on the regional conditions.       
 
Conclusion 
 
Thank you for the opportunity to review and comment on the regional conditions for New Jersey 
and Delaware for the 2020 NWPs. We look forward to continued coordination as the regional 
conditions are finalized and programmatic consultation and general concurrence document is 
developed.  Should you have any questions regarding our comments and EFH conservation 
recommendations, please contact Karen Greene, the supervisor of our Mid-Atlantic field offices 
at 987 559-9871 or karen.greene@noaa.gov or Keith Hanson in our Annapolis field office at 
keith.hanson@noaa.gov. 
 
 
 Sincerely, 
 
 
 
 
 For:  
   
 Louis A. Chiarella 
 Assistant Regional Administrator 
 for Habitat Conservation  
 
 
cc: NAN- R. Deems, M. Hayduk,  
      NAD - J. Haggerty 
      FWS - E. Schrading, G. LaRouche 
      EPA - M. Finocchiaro 
      MAFMC - C. Moore 
      NEFMC- T. Nies 
      ASMFC - L. Havel 
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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 

 
 
       November 23, 2020     
   
 
Mr. Stephan Ryba, Chief 
Regulatory Branch 
New York District  
Army Corps of Engineers 
26 Federal Plaza 
New York, NY 10278-0090 
 
RE:  2020 Nationwide Permit Reissuance - Regional Conditions for New York        
             
Dear Mr. Ryba: 
 
This letter follows up on our letter dated November 13, 2020, as well as several emails and 
phone conversations with your staff containing draft comments, questions, and discussion items 
on the New York regional conditions proposed in the Public Notice dated September 28, 2020, 
for the reissuance of 52 Nationwide Permits (NWPs) and the issuance of five new NWPs. We 
have worked closely with the New York District (District) over the years to develop regional 
conditions to avoid and minimize the direct, indirect, individual and cumulative adverse effects 
of actions authorized under the NWP program on NOAA trust resources including essential fish 
habitat (EFH) and diadromous fishes. This year, the process has followed a more compressed 
timeline than has been common during the previous reissuance and renewals of the NWPs and 
we have not had the same opportunity for early coordination as in the past. Fortunately, because 
of our past coordination, many of our comments involve minor clarifications of the existing 
regional conditions and the process by which our agencies consult under the Magnuson Stevens 
Fishery Conservation and Management Act (MSA) and the Fish and Wildlife Coordination Act 
(FWCA).   
 
As in the past, we hope that EFH conservation recommendations provided below will be 
incorporated into the regional conditions for the NWPs. This will allow us to issue a General 
Concurrence for a number of the NWPs and limit the number of activities requiring individual 
coordination under the MSA. This approach is consistent with Part III - Compliance With 
Relevant Statutes, Section E - Compliance With the Essential Fish Habitat Provisions of the 
Magnuson Stevens Fishery Conservation and Management Act of the September 15, 2020, 
Federal Register Notice (FRN 85:179 p. 57361) announcing the Corps’ proposal to reissue and 
modify the NWPs which states that Corps districts that have EFH designated within their 
geographic areas of responsibility will coordinate with us to develop NWP regional conditions 
that conserve EFH and are consistent with our EFH conservation recommendations. The FRN 
also states that the Corps districts will conduct consultations in accordance with the EFH 
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consultation regulations at 50 CFR 600.920.  
 
EFH has been designated with the marine and estuarine waters of New York State. The MSA 
requires federal agencies, such as the Corps, to consult with us on projects that may adversely 
affect EFH which is defined as “any impact which reduces the quality and/or quantity of EFH.”  
Further, an adverse effect may include direct or indirect physical, chemical, or biological 
alterations of the waters or substrate and loss of, or injury to, benthic organisms, prey species and 
their habitat, and other ecosystems components, if such modifications reduce the quality and/or 
quantity of EFH. Adverse effects to EFH may result from action occurring within EFH or outside 
EFH and may include site-specific or habitat-wide impacts, including individual, cumulative, or 
synergistic consequences of actions. 

The FWCA as amended in 1964, requires that all federal agencies consult with us when proposed 
actions might result in modifications to a natural stream or body of water. It also requires that 
they consider effects that these projects would have on fish and wildlife and must also provide 
for improvement of these resources. Through these authorities, we seek to protect, conserve and 
enhance aquatic resources in marine, estuarine and riverine ecosystems.  

Traditionally and in accordance with the EFH regulations, our EFH conservation 
recommendations are provided in response to an EFH assessment. An EFH assessment has not 
been provided for the regional conditions and we are not requesting one prior to issuing our 
conservation recommendations. The EFH conservation recommendations, provided pursuant to 
Section 305(b)(4)(A) of the MSA, and the FWCA recommendations discussed below are based 
upon our agencies’ previous coordination on the NWPs and regional conditions, the proposed 
changes to both on the national and District level, and our recent discussions with your staff.  

Our comments and conservation recommendations apply only to activities within the State of 
New York. Although portions of New Jersey are under the jurisdiction of the New York District, 
the Philadelphia District has the lead in developing regional conditions for all of New Jersey, 
including those areas under the New York District’s jurisdiction. We will be providing 
comments to them separately on their proposed regional conditions. In addition, we are not 
providing comments on any of the proposed conditions for the Buffalo District since aquatic 
resources for which we have consultation authorities do not occur within the boundaries of that 
district.   
 
NOAA Trust Resources 
 
The changes we recommend to the NWP regional conditions prior to their reissuance are 
primarily intended to better protect four different types of aquatic resources for which we 
frequently issue EFH conservation recommendations – submerged aquatic vegetation (SAV), 
emergent tidal vegetation, anadromous fish species, and winter flounder (Pseudopleuronectes 
americanus). In previous letters regarding the NWPs and other individual projects we have 
demonstrated the importance of these aquatic resources, but we include their description here to 
underscore their sensitivity, ecological productivity, and their associated national importance and 
value. We also provide scientific justification for requested changes to the NWPs to better 
protect these important resources. 
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Submerged Aquatic Vegetation 
SAV has been designated as a habitat area of particular concern (HAPC) for summer flounder 
(Paralichthys dentatus) by the Mid-Atlantic Fishery Management Council. HAPCs are subsets of 
EFH identified based on one or more of the following considerations:  1) the importance of the 
ecological function; 2) extent to which the habitat is sensitive to human-induced degradation; 3) 
whether and to what extent, development activities are stressing the habitat type; and/or 4) rarity 
of habitat type (50 CFR 600.815(a)(8)). In addition, the U.S. Environmental Protection Agency 
has designated SAV as a special aquatic site under Section 404(b)(1) of the federal Clean Water 
Act (CWA) because of its important role in the marine ecosystem for nesting, spawning, nursery 
cover, and forage areas for fish and wildlife. It is a priority habitat for us for the same reasons. 
 
SAV and their associated epiphytes are highly productive, produce a structural matrix on which 
many other species depend, improve water quality, and stabilize sediments (Fonseca et al. 1998). 
Seagrasses are among the most productive ecosystems in the world and perform a number of 
irreplaceable ecological functions which range from chemical cycling and physical modification 
of the water column and sediments to providing food and shelter for commercial, recreation as 
well as economically important organisms (Stephan and Bigford 1997; Orth et al., 2017). SAV 
meadows support a complex estuarine food web – a single acre of seagrass can support up to 
40,000 fishes and 50 million small invertebrates (Miththapala, 2008).  
 
Many of the fish species that utilize SAV habitat are either federally managed or important prey 
species for federally managed species. For example, studies by Weinstein and Brooks (1983), 
Adams (1976) and Lascara (1981) in Packer et al., (1999) indicate that SAV is important habitat 
for juvenile summer flounder. Rodgers and Van Den Avyle (1983) also suggest that SAV beds 
are important to summer flounder, and that any loss of these areas along the Atlantic Seaboard 
may affect summer flounder stocks. Studies from the lower Chesapeake Bay found that SAV 
beds area are important for the brooding of eggs and for fishes with demersal eggs and as habitat 
for the larvae of spring-summer spawners such as anchovies Anchoa spp., gobies, Gobiosoma 
spp., weakfish (Cynoscion regalis), and silver perch (Bairdiella chrysoura) (Stephan and Bigford 
1997). Heckman and Thoman (1984) concluded that SAV beds are also important nursery 
habitats for blue crabs (Callinectes sapidus). Furthermore, Peterson (1982) in Kenworthy (1988) 
indicated that shallow dwelling hard clams (Mercenaria mercenaria) may be protected from 
predation by the rhizome layer of seagrass beds. Freshwater SAV such as water celery 
(Vallisneria americana) is equally as important and provides valuable nursery, forage and refuge 
habitat for a variety of migratory and forage fish species including striped bass (Morone 
saxatilis), alewife (Alosa pseudoharengus), blueback herring (A. aestivalis), and American shad 
(A. sapidissima).  
 
Aside from its inherent ecological value, SAV meadows can perform functions that both reduce 
shoreline erosion rates and improve water quality. For instance, robust SAV beds can dampen 
wave energy (Lei and Nepf, 2019), reduce current velocities (Fonseca et al., 1998), and facilitate 
sediment deposition over large spatial scales (Zhang and Nepf, 2019). SAV can also improve 
water quality by assimilating excess dissolved nitrogen and phosphorus and promoting sediment 
denitrification (McGlathery et al., 2007). Finally, SAV is considered an efficient, long-term 
carbon sink for its ability to sequester carbon in their biomass and in soil (Hiraishi et al., 2014). 
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Unlike other sources, SAV beds can sequester carbon that has been accumulated by rivers and 
tides and store it in soils for millennia (Duarte et al., 2005; Kennedy et al. 2010; Mcleod et al., 
2011). Because SAV meadows can store relatively high quantities of carbon, the disturbance of 
SAV meadows can result in the release of stored gasses back into the atmosphere. 
 
Because of its importance as habitat, the Atlantic States Fishery Management Commission 
updated their SAV policy in 2018 (Havel and ASMFC Habitat Committee, 2018). Their primary 
goal is to preserve, conserve, and restore SAV where possible, in order to achieve a net gain in 
distribution and abundance along the Atlantic coast and tidal tributaries, and to prevent any 
further losses of SAV in individual states by encouraging the following:  
 

1. Protect existing SAV beds from further losses due to degradation of water quality, 
physical destruction to the plants, or disruption to the local benthic environment;  

2. Continue to promote state or regional water and habitat quality objectives that will result 
in restoration of SAV through natural re-vegetation;  

3. Continue to promote, develop, attain, and update as needed, state SAV restoration goals 
in terms of acreage, abundance, and species diversity, considering historical distribution 
records and estimates of potential habitat.  

4. Continue to promote SAV protection at local, state and federal levels and when 
unavoidable impacts to SAV occur from permitted coastal alterations or other unintended 
actions, agencies should implement compensatory mitigation for the functional and 
temporal impacts.  

 
We have included several recommendations intended to protect this sensitive and productive 
aquatic habitat including retaining the requirement that a PCN be coordinated with us for all 
projects permitted under the NWPs that are proposed within 50 feet of mapped SAV.  These 
recommendations are intended to maintain the level of protection for SAV established under 
previous iterations of the NWP regional conditions in New York and to ensure that projects 
permitted under the NWPs have no more than minimal impacts both individually and 
cumulatively to this important habitat. As discussed with your staff, we will work with you to 
identify suitable resources and mapping to identify areas of SAV within NY waters. 
 
Emergent Tidal Wetlands 
Tidal wetlands are another ecologically valuable aquatic habitat and have also experienced 
extensive anthropogenic impacts (Odum, 1970, Kennish, 2001). A large body of literature 
indicates that tidal wetlands are important nursery habitat for many species of fish and 
invertebrates (see review by Beck et al., 2001). They are also important habitat for forage fish 
such as killifish which are prey for several federally managed fish species including bluefish 
(Pomatomus saltatrix) and summer flounder. Several studies (e.g., Peterson et al., 2000; Bilkovic 
and Roggero, 2008) have indicated that fringe tidal marshes are preferred habitat for juvenile life 
stages of commercially important fish species relative to armored shorelines. The extensive use 
of this habitat by a variety of species underscores its importance for the productivity of our 
nation’s fisheries (Lellis-Dibble et al., 2008). Wetlands also provide many other important 
ecological functions including water storage, nutrient cycling and primary production, sediment 
retention, water filtration or purification, and groundwater recharge and they are also considered 
to be special aquatic sites in the CWA.  
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Anadromous Fish Species 
Anadromous species such as alewife, blueback herring, American shad, hickory shad (Alosa 
mediocris), and striped bass annually migrate from the ocean into freshwater rivers and streams 
in New York to spawn. Thus, the coastal waters of New York including the Hudson River and its 
tributaries provide either migratory pathways or function as nursery and forage habitat for these 
species. Because landing statistics and the number of fish observed on annual spawning runs 
indicate a drastic decline in alewife and blueback herring populations throughout much of their 
range since the turn of the 20th century and especially since the mid-1960s, river herring (i.e., 
alewife and blueback herring, collectively) have been designated as Species of Concern by 
NOAA. Species of Concern are those about which we have concerns regarding their status and 
threats, but for which insufficient information is available to indicate a need to list the species 
under the Endangered Species Act (ESA). We wish to draw proactive attention and conservation 
action to these species. 
 
Both adult and juvenile Alosines are energy-dense and are important prey species for federally 
managed fish species. For example, Buckel and Conover (1997) in Fahay et al. (1999) report that 
diet items of juvenile bluefish include Alosa species. Additionally, juvenile Alosines have all 
been identified as prey species for summer flounder, and windowpane flounder (Scophthalmus 
aquosus) in Steimle et al. (2000). The EFH final rule states that prey species are an important 
component of EFH and that loss of prey may be an adverse effect on EFH and managed species. 
As a result, actions that reduce the availability of prey species, either through direct harm or 
capture, or through adverse impacts to the prey species' habitat, including their ability to access 
suitable spawning habitat, may also be considered adverse effects on EFH.   
 
Because spawning migrations and the associated physiological changes (e.g., gamete 
development) are among the most energetically demanding events in the life history of 
anadromous fishes, we recommend that they are protected from disturbance and allowed to reach 
their spawning habitats without restriction to the extent practicable. One of the most effective 
approaches to achieve this protection in New York is to restrict in-water work during the 
spawning season (i.e., March 1 to June 30). Thus, we continue to recommend inclusion of a time 
of year restriction for certain activities, but clarifications are needed in regional conditions for a 
number of the NWP to ensure this seasonal work windows are applied in the appropriate 
locations.  
 
In our previous coordination on the 2017 NWPs, we provided you with a list of waterways 
supporting anadromous fish within NY waters. We will work with your staff to generate a 
revised list and we will also provide resources to assist in identifying anadromous fish waters.  
 
Winter Flounder 
For winter flounder, we focus our protection on winter flounder early life stage EFH because 
these life stages are relatively immobile and unable to move away from threats including 
sediment disturbing activities such as dredging or filling. In the estuarine waters of NY, the New 
England Fisheries Management Council has defined winter flounder early life stage EFH as 
follows: 
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Eggs:  Bottom habitats with a substrate of sand, muddy sand, mud, and gravel, water 
temperatures less than 10 °C, salinities between 10 - 30 ‰, and water depths less than 5 
meters.  

 
Larvae: Pelagic and bottom waters, sea surface temperatures less than 15 °C, salinities 
between 4 - 30 ‰, and water depths less than 6 meters. 

  
Omnibus Habitat Amendment 2 adds the following:    
 

Eggs: Sub-tidal estuarine and coastal benthic habitats from mean low water to 5 meters 
from Cape Cod to Absecon Inlet (39° 22’ N), including mixed and high salinity zones in 
the bays and estuaries. The eggs are adhesive and deposited in clusters on the bottom. 
Essential habitats for winter flounder eggs include mud, muddy sand, sand, gravel, 
macroalgae, and submerged aquatic vegetation. Bottom habitats are unsuitable if exposed 
to excessive sedimentation which can reduce hatching success. 

 
Larvae: Estuarine, coastal, and continental shelf water column habitats from the shoreline 
to a maximum depth of 70 meters from the Gulf of Maine to Absecon Inlet (39° 22’ N), 
and including Georges Bank, including mixed and high salinity zones in the bays and 
estuaries. Larvae hatch in nearshore waters and estuaries or are transported shoreward 
from offshore spawning sites where they metamorphose and settle to the bottom as 
juveniles. They are initially planktonic, but become increasingly less buoyant and occupy 
the lower water column as they get older. 

Winter flounder migrate into spawning areas within mid-Atlantic estuaries when water 
temperatures begin to decline in late fall. Tagging studies show that most return repeatedly to the 
same spawning grounds (Lobell 1939, Saila 1961, Grove 1982 in Collette and Klein-MacPhee 
2002). Winter flounder typically spawn in the winter and early spring, although the exact timing 
is temperature dependent and thus varies with latitude (Able and Fahay 1998); however, 
movement into these spawning areas may occur earlier, generally from mid- to late November 
through December. Winter flounder have demersal eggs that sink and remain on the bottom until 
they hatch. After hatching, the larvae are initially planktonic, but following metamorphosis they 
assume an epibenthic existence. Winter flounder larvae are negatively buoyant (Pereira et al. 
1999) and are typically more abundant near the bottom (Able and Fahay 1998). Young-of-the-
year flounder tend to burrow in the sand rather than swim away from threats.  

A number of the activities authorized under the NWPs can adversely affect EFH for these 
sensitive life stages in a number of ways including:  the loss of habitat by fill placement or 
dredging to depths unsuitable for these life stages; the destruction of eggs and larvae by 
entrainment in a dredge; or the increased turbidity and the subsequent deposition of the 
suspended sediments which can smother the winter flounder eggs. We appreciate that the 
existing proposed regional conditions includes a number of measures to protect winter flounder 
EFH including a seasonal work restriction from January 1 to May 31 within areas designated as 
winter flounder early life stage EFH. We recommend that these conditions remain as part of the 
regional conditions for NY for the 2020 reissuance of the NWPs. The location and description of 
EFH for winter flounder can be found in our EFH Mapper at: 
https://www.fisheries.noaa.gov/resource/map/essential-fish-habitat-mapper 

https://www.fisheries.noaa.gov/resource/map/essential-fish-habitat-mapper
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Nationwide Permits Requiring Individual Coordination 
There are also a number of NWPs which have the potential for more than minimal adverse 
effects to EFH and other NOAA resources. Individual coordination with us, including the 
submission of a PCN to us by the District and an EFH assessment is necessary for the following 
NWPs in tidal waters and non-tidal areas that support anadromous fish (e.g., river herring, 
striped bass): 

○ NWP 27 –Aquatic Habitat Restoration, Establishment, and Enhancement 
Activities 

○ NWP 38 – Cleanup of Hazardous and Toxic Waste  
○ NWP 52 – Water-based Renewable Energy Generation Facilities 
○ NWP 53 – Removal of Low Head Dams 
○ NWP 54 – Living Shorelines 
○ NWP A – Seaweed Mariculture Activities 
○ NWP B – Finfish Mariculture Activities 

 
In our previous coordination on the 2017 NWPs, activities authorized by the NWPs in a number 
of counties within the New York District’s boundaries did not require notification or 
coordination because they did not contain aquatic resources or habitats under our purview. This 
list is currently contained in Note 2 of Section 2, G-E-8 Endangered Species and Essential Fish 
Habitat of the public notice. We are not recommending any changes to this list.    
 
EFH Conservation Recommendations Applicable to all NWPs 
 
We offer the following EFH conservation recommendations pursuant to Section 305(b)(4)(A) of 
the MSA to minimize the adverse effects of the listed NWPs on EFH in addition to the changes 
already included in the Special Public Notice. 
 

● Several NWPs such as 38 and 53 currently include regional conditions that specify that a 
PCN should be provided directly to us. This has led to some confusion and extra work on 
the part of the applicants as well as both of our agencies. We often receive PCNs from 
applicants for NWPs that do not require coordination with us. Because consultations 
under both the MSA and FWCA are between NMFS and the Corp, we recommend that 
the regional conditions requiring an applicant to send us a PCN directly should be 
removed from all of the NWPs. 

 
● On the national level, the Corps has proposed to modify the NWPs that require pre-

construction notification to limit the PCN requirement to non-federal permittees. While 
we do not support this proposed modification, we recognize that the decision to finalize 
this proposed modification will be made on a national level. We are concerned that for 
some of these NWPs, the non-Corps lead federal agency may be unaware that they are 
responsible to ensure compliance with the MSA, including a consultation with us. In the 
past, the PCN requirements to the Corps ensured impacts to EFH and other NOAA trust 
resources were considered fully and individual coordination occurred when necessary to 
avoid, minimize or offset adverse effects to EFH. We recommend that language be added 
to the regional conditions to remind federal agencies of their responsibilities under the 
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MSA. This could be added under the appropriate sections (e.g., Section G-E-8- 
Endangered Species and Essential Fish Habitat) as language applying to all 2020 NWPs 
since it serves as a reminder to non-Corps federal agencies that they are responsible for 
consultations. 

 
● Most NWPs currently contain a regional condition that requires a PCN in EFH if any 

work is proposed within SAV habitat or within 50 feet of SAV habitat. As discussed 
above, SAV is a priority habitat for us for a variety of reasons. We continue to 
recommend this regional condition be included in the NWPs, but it should be clarified to 
ensure all SAV, not just estuarine species are protected. Freshwater species such as water 
celery found in the Hudson River are equally as ecological valuable as species found in 
the estuaries. As a result, we recommend the phrase “within Essential Fish Habitat” be 
deleted from all the regional conditions concerning SAV and PCNs.  

 
We will work with District staff to develop resources for applicants and agency staff to 
use to identify areas containing SAV in estuarine waters of NY as well as freshwater 
areas of the Hudson River.  

 
● A number of the NWPs contain regional conditions that specify seasonal work 

restrictions to minimize impacts to anadromous fish species. We appreciate that these 
EFH conservation recommendations have remained part of the regional conditions since 
the last reissuance, but some clarification is needed to ensure that impacts to EFH, 
including prey species are avoided and minimized and the anadromous fish seasonal 
work restriction is applied appropriately. We recommend the phrase “within Essential 
Fish Habitat” be deleted from all the regional conditions addressing a seasonal restriction 
for anadromous to ensure migratory pathways and spawning habitat are adequately 
protected and adverse effects to all components of EFH including prey species are 
minimized.     

 
EFH Conservation Recommendations for Specific NWPs 
 
NWP-3 - Maintenance 
Regional condition f should be clarified to delete the phrase “Within Essential Fish Habitat” to 
ensure that tide gates allow passage of managed fish species and their prey including diadromous 
fish species.  
 
NWP-6 Survey Activities  
Clarify that in water explosives should not be permitted in NY waters under this NWP.   
 
NWP-13 Bank Stabilization 
We are concerned that this NWP can allow the construction of offshore breakwaters or the 
placement of wave attenuation devices or WADS offshore of the shoreline. These types of 
structures have the potential for greater adverse effects to EFH and other NOAA trust resources 
than shoreline stabilization measures that are placed at or in close proximity to the shoreline as 
they can alter the local hydrology, change sedimentation and scour patterns and impact benthic 
communities and preclude or limit fish access. We recommend adding language to clarify that 
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term “sills” are not meant to include offshore breakwater or wave attenuating devices. This could 
be included under “Notes” section of the regional conditions. In the absence of this clarification, 
a PCN should be provided to us by the Corps if this NWP is used to authorize offshore 
structures. We also that a PCN be provided to us whenever an applicant requests a waiver of any 
of the national or regional conditions associated with this NWP. 
 
NWP-27 Aquatic Habitat Restoration, Enhancement, and Establishment Activities 
As stated above, a PCN should be sent to us by the Corps for all work under this NWP. We are 
concerned that the regional conditions state that “compensatory mitigation is not required for 
activities authorized by this NWP since these activities must result in increases in aquatic 
resource functions.” While we agree that increases in aquatic resource functions is the goal of the 
activities authorized under this NWP, because impacts to SAV, shellfish and other special 
aquatic sites are not precluded, there may be instances where compensatory mitigation may be 
appropriate to offset losses to SAV or other ecologically important habitats. We recommend that 
is condition be modified to allow the District flexibility should adverse impacts to ecologically 
important habitats such as SAV occur. This could be accomplished by adding the word 
“generally” before the words “compensatory mitigation” in this note.  
 
In addition, to ensure projects authorized under the NWP actually provide increases in aquatic 
resource functions and are sustainable in the long-term, the PCN to us should include an EFH 
assessment and should explain what and how aquatic resource functions will be increased; 
describe the project goals and objectives, and success criteria; and include a monitoring, adaptive 
management and long-term maintenance plan.   
 
NWP 31- Maintenance of Existing Flood Control Structures 
Regional condition a is not necessary since this type of activity is not known to occur in SAV in 
NY.  We recommend it be deleted. 
 
NWP-35 - Maintenance Dredging of Existing Basins 
Currently, the regional conditions require a PCN to us for activities in EFH. This condition can 
be modified to eliminate the need for individual coordination with us if it is updated to include 
the recommended seasonal restrictions for anadromous fish and winter flounder as well as 
clarifying that this NWP is for only those locations that were previously permitted to be dredged 
under the standard permit process to ensure that “historical” maintenance dredging is not 
permitted under this activity. These are generally the EFH conservation recommendations we 
provide when we coordinate with the District on PCNs provided to us. Including them as 
regional conditions upfront would eliminate the need for individual coordination with us and 
allow us to include this NWP in the General Concurrence. The SAV PCN requirement should 
also be included in the regional conditions for this NWP.  
 
NWP-36 - Boat Ramps 
Due to the limits placed on the scope of work permitted under this NWP and because these 
structures cannot be located in special aquatic sites, the seasonal restriction regional conditions (a 
and b) can be deleted. We recommend c, the notification in and near SAV be retained.    
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NWP-48. Commercial Shellfish Mariculture 
We agree that the requirement to provide a PCN to us in and within 50 ft. of SAV should remain 
as a regional condition.  However, because some aquaculture activities occur within EFH for 
winter flounder early life stages and have the potential for adverse effects, a PCN should be 
provided to us if the use of a hydraulic clam dredge is proposed in winter flounder egg/larvae 
EFH within estuarine waters. This will allow us to evaluate the project and its effects rather than 
recommending a more general blanket time of year restriction on these actions.    
 
NWP A - Seaweed Mariculture and NWP B- Finfish Mariculture: 
We recommend that the following be incorporated into the regional conditions for these newly 
proposed NWPs: 

● The new NWPs should follow suit with NWP48, which outright prohibits: (a) The 
cultivation of a nonindigenous species unless that species has been previously cultivated 
in the waterbody; and (b) The cultivation of an aquatic nuisance species as defined in the 
Nonindigenous Aquatic Nuisance Prevention and Control Act of 1990- under the NWP.  

● The PCN information requirements for these NWPs should be modified to ensure 
sufficient information is provided to allow for an evaluation of the effects of the proposed 
activities on EFH and other aquatic resources. This information includes:   

○ A description of the quantity and dimensions of all proposed structure(s), 
including: culture gear (lines, cages pens, etc.), anchors, and site markers; 

○ A map showing the project location(s), including the longitude and latitude of site 
boundaries; 

○ A schematic or drawing showing how the gear will be deployed on the site (A 
formally engineered schematic is not required); 

○ The name(s), including sub-species if applicable, and quantities of the species that 
will be cultivated during the period this NWP is in effect; and, 

○ General water depths, bottom characteristics, and benthic species present 
(including submerged aquatic vegetation) in the project area(s) (a detailed survey 
is not required). 

 
NWP C - Electric Utility Line and Telecommunications Activities and NWP D -Utility Line 
Activities for Water and other Substances 
We recommend that the same regional conditions included in NWP-12 should also be as regional 
conditions for these newly proposed NWPs including requiring a frack-out plan for horizontal 
directional drilling, seasonal work restrictions for anadromous fish and winter flounder and the 
PCN requirement for work in or near SAV.   
  
Comments on Section G- Buffalo and New York Regional General Conditions 
G-E-8 Endangered Species and Essential Fish Habitat 
In addition to our comments above recommending that this section clarify that federal agencies 
remain responsible for consultations with us under the MSA, the websites currently listed for 
NMFS are out of date. The new website information is as follows: 
 
EFH/MSA and FWCA:  https://www.fisheries.noaa.gov/new-england-mid-atlantic/habitat-
conservation/essential-fish-habitat-consultations-greater-atlantic-region 
  

https://www.fisheries.noaa.gov/new-england-mid-atlantic/habitat-conservation/essential-fish-habitat-consultations-greater-atlantic-region
https://www.fisheries.noaa.gov/new-england-mid-atlantic/habitat-conservation/essential-fish-habitat-consultations-greater-atlantic-region
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ESA:  
https://www.fisheries.noaa.gov/topic/consultations#endangered-species-act-consultations 
 
Your Response to our EFH CRs 
 
Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed written response to 
our EFH conservation recommendations, including a description of measures you have adopted 
to avoid, minimize or mitigate the impact of the project on EFH. In the case of a response that is 
inconsistent with these conservation recommendations, Section 305(b)(4)(B) of the MSA also 
indicates that you must explain your reasons for not following the recommendations. Included in 
such reasoning would be the scientific justification for any disagreements with us over the 
anticipated effects of the proposed action and the measures needed to avoid, minimize, mitigate, 
or offset such effects pursuant to 50 CFR 600.920(k). Once a response has been provided to us 
and the regional conditions are finalized, we will work with you to complete and programmatic 
consultation which will include a General Concurrence for NWPs that do not require addition 
coordination, more details on procedures for NWPs that do require individual coordination, and 
reporting procedures so our agencies can document the consultation efficiencies achieved 
through coordination on the regional conditions.       
 
Conclusion 
 
Thank you for the opportunity to review and comment on New York’s regional conditions for 
the 2020 NWPs. We look forward to continued coordination as the regional conditions are 
finalized and programmatic consultation and general concurrence document is developed.  
Should you have any questions regarding our comments and EFH conservation 
recommendations, please contact Karen Greene, the supervisor of our Mid-Atlantic field offices 
at 987 559-9871 or karen.greene@noaa.gov. 
 
 
 Sincerely, 

  
 
 Louis A. Chiarella 
 Assistant Regional Administrator 
 for Habitat Conservation  
 
 
cc: NAN- A Regan,  
      NAD - J. Haggerty 
      FWS - S. Papa 
      EPA - M. Finocchiaro 
      MAFMC - C. Moore 
      NEFMC- T. Nies 
      ASMFC - L. Havel 

https://www.fisheries.noaa.gov/topic/consultations#endangered-species-act-consultations
mailto:karen.greene@noaa.gov


 

12 
 

       
References 

 
Able, K.W. and M.P. Fahay.   1998.  The first year in the life of estuarine fishes of the Middle 
Atlantic Bight.  Rutgers University Press.  New Brunswick, NJ 

Adams, S.M. 1976. The ecology of eelgrass, Zostera marina (L.), fish communities. I. Structural 
Analysis. Journal of Experimental Marine Biology and Ecology, 22: 269-291. 

Beck, M.W., K.L. Heck, Jr., K.W. Able, D.L. Childers, D.B. Eggleston, B.M. Gillanders, B. 
Halpern, C.G. Hays, Hoshino, T.J. Minello, R.J. Orth, P.F. Sheridan, and M.P. Weinstein. 2001. 
The identification, conservation, and management of estuarine and marine nurseries for fish and 
invertebrates. Bioscience, 51:633-641. 
 
Bilkovic, D.M. and M. M. Roggero. 2008. Effects of coastal development on nearshore estuarine 
nekton communities. Marine Ecological Progress Series, 358:27-39. 
 
Buckel, J.A. and D.O. Conover.  1997.  Movements, feeding periods, and daily ration of 
piscivorous young-of-the-year bluefish, Pomatomus saltatrix, in the Hudson River estuary.  
Fisheries Bulletin, 95:665-679. 
 
Collette, B.B. and G. Klein-MacPhee. eds.  2002.  Bigelow and Schroeder’s fishes of the Gulf of 
Maine. Smithsonian Institution.  Washington, D.C. 
 
Currin, C. A. 2019. Living shorelines for coastal resilience. pages 1023 - 1053 in G. Perillo, E. 
Wolanski, D. Cahoon, and C. Hopkinson. Coastal wetlands, second edition: An integrated 
ecosystem approach, second edition. Elsievier. Cambridge, Massachusetts. 
 
Duarte, C. M., Middelburg, J. J., and Caraco, N. (2005). Major role of marine vegetation on the 
oceanic carbon cycle. Biogeosciences, 2:1-8. 
 
Fahay, M.P., P.L. Berrien, D.L. Johnson and W.W. Morse.  1999.  Essential Fish Habitat Source 
Document:  Bluefish, Pomatomus saltatrix life history and habitat characteristics. U.S. Dep. 
Commerce, NOAA Technical Memorandum NMFS-NE-144. 
 
Fonseca, M.S., W.J. Kenworthy and G.W. Thayer. 1998. Guidelines for the Conservation and 
Restoration of Seagrasses in the United States and Adjacent Waters. NOAA’s Coastal Ocean 
Program. Decision Analysis Series No. 12. 
  
Grove, C.A.  1982.  Population biology of the winter flounder, Pseudopleuronectes americanus, 
in a New England estuary.  M.S. thesis, University of Rhode Island, Kingston, 95 pp. 
 
Havel, L.N. and ASMFC Habitat Committee. 2018. Submerged Aquatic Vegetation Policy. 
ASMFC Habitat Management Series No. 15, Arlington, VA. 
 
Heckman, K.L. and T.A. Thoman. 1984. The nursery role of seagrass meadows in the upper and 
lower reaches of the Chesapeake Bay. Estuaries, 7:70-92. 



 

13 
 

 
Hiraishi, T., T. Krug, K. Tanabe, N. Srivastava, J. Baasansuren, M. Fukuda, and T.G. Troxler. 
2014. Supplement to the 2006 IPCC guidelines for national greenhouse gas inventories: 
Wetlands. IPCC, Switzerland. 
Kennedy, H., J. Beggins, C.M. Duarte, J.W. Fourqurean, M. Holmer, N. Marbà, and J.J. 
Middelburg. 2010. Seagrass sediments as a global carbon sink: Isotopic constraints. Global 
Biogeochemical Cycles, 24(4). DOI: 10.1029/2010GB003848 
 
Kennish, M.J. 2001. Coastal salt marsh systems in the U.S.: A review of anthropogenic impacts. 
Journal of Coastal Resources, 17: 731-748. 
 
Kenworthy, W.J., G.W. Thayer and M.S. Fonseca. 1988. Utilization of seagrass meadows by 
fishery organisms. In:  Hook, D.D., W.H. McKee, Jr., H.K. Smith, J. Gregory, V.G. Burrell, Jr., 
M.R. DeVoe, R.E. Sojka, S. Gilbert, R. Banks, L.H. Stolzy, C. Brooks, T.D. Matthews and T.H. 
Shear (eds.). The ecology and management of wetlands. Vol 1, Ecology of wetlands. Timber 
Press. Oregon. 592 p. 
 
Lascara, J. 1981. Fish predatory-prey interactions in areas of eelgrass (Zostera marina). M.S. 
Thesis. William and Mary. Williamsburg, VA. 81 p. 
 
Lei, J., and H. Nepf. 2019. Wave dampening by flexible vegetation: Connecting individual blade 
dynamics to the meadow scale. Coastal Engineering, 147:138-148. 
 
Lellis-Dibble, K.A., K.E. McGlynn, and T.E. Bigford. 2008. Estuarine fish and shellfish species 
in U.S. commercial and recreational fisheries: Economic value as an incentive to protect and 
restore estuarine habitat. NOAA Technical Memorandum NMFS-F/SPO-90. 102 pp. 
  
Lobell, M.J.  1939.  A biological survey of the salt waters of Long Island.  Report on certain 
fishes:  Winter flounder (Pseudopleuronectes americanus).  New York Conserv. Dept. 28th Ann. 
Rept. Suppl., Part I pp 63-96. 
 
McGlathery, K. J., K. Sundbäck, and I.C. Anderson. 2007. Eutrophication in shallow coastal 
bays and lagoons: the role of plants in the coastal filter. Marine Ecology Progress Series, 348: 1-
18. 
 
Mcleod, E., G.L. Chmura, S. Bouillon, R. Salm, M. Björk, C.M. Duarte, and B.R. Silliman. 
2011. A blueprint for blue carbon: toward an improved understanding of the role of vegetated 
coastal habitats in sequestering CO2. Frontiers in Ecology and the Environment, 9: 552-560. 
 
Miththapala, S. 2008. Seagrasses and sand dunes Vol. 3. IUCN. 
 
Odum, W.E. 1970. Insidious alteration of the estuarine environment. Transactions of the 
American Fisheries Society, 99: 836-847. 
 
Orth, R. J., W.C. Dennison, J.S. Lefcheck, C. Gurbisz, M. Hannam, J. Keisman, and J. Testa. 
2017. Submersed aquatic vegetation in Chesapeake Bay: sentinel species in a changing world. 



 

14 
 

BioScience, 67:698-712. 
 
Packer, D.B., S.J. Griesbach, P.L. Berrien, C.A. Zetlin, D.L. Johnson and W.W. Morse. 1999. 
Essential Fish Habitat Source Document:  Summer Flounder, Paralichthys dentatus, life history 
and habitat characteristics. NOAA Technical Memorandum NMFS-NE-151.Pereira, J.J.  R. 
Goldberg, J.J. Ziskowski, P.L. Berrien, W.W. Morse, and D.L. Johnson.  1999.  Essential Fish 
Habitat Source Document: Winter Flounder, Pseudopleuronectes americanus, Life History and 
Habitat Characteristics.  U.S. Dep. Commer., NOAA Technical Memorandum NMFS-NE-138. 
 
Peterson, C.H. 1982. Clam predation by whelks (Busycon spp.):  Experimental tests on the 
importance of prey size, prey density, and seagrass cover. Marine Biology, 66:159-70. 
Peterson, M.S., B.H. Comyns, J.R. Hendon, P.J. Bond, and G.A. Duff. 2000. Habitat use by early 
life-history stages of fishes and crustaceans along a changing estuarine landscape: Differences 
between natural and altered shoreline sites. Wetlands Ecology and Management, 8:209-219. 
 
Rogers, S.G. and M.J. Van Den Avyle. 1983. Species profiles: life histories and environmental 
requirements of coastal fishes and invertebrates (South Atlantic): summer flounder. U.S. Fish 
and Wildlife Service FWS/OBS-82/11.15. 14p. 
 
Saila, S.B. 1961.  The contribution of estuaries to the offshore winter flounder fishery in Rhode 
Island.  Proc. Gulf. Carib. Fish. Inst. 14:95-109. 
 
Steimle, F.W., R.A. Pikanowski, D.G. McMillan, C.A. Zetlin, and S.J. Wilk.  2000.  Demersal 
fish and American lobster diets in the Lower Hudson-Raritan Estuary.  NOAA Technical 
Memorandum NMFS-NE-161.  Woods Hole, MA.  106 p.  
 
Stephan, D., and T.E. Bigford (Eds.). 1997. Atlantic coastal submerged aquatic vegetation: A 
review of its ecological role, anthropogenic impacts, state regulation, and value to Atlantic 
coastal fish stocks. Atlantic States Marine Fisheries Commission. 
 
Zhang, Y. and H. Nepf. 2019. Wave-drive sediment resuspension within a model eelgrass 
meadow. Journal of Geophysical Research -Earth Surface 124. DOI: 10.1029/2018JFF004984. 
 

 

  
  
  
 
 

http://nefsc.noaa.gov/publications/tm/tm138
http://nefsc.noaa.gov/publications/tm/tm138
http://nefsc.noaa.gov/publications/tm/tm138


 

 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 

 
       November 20, 2020    
   
  
Daniel Swenson, Chief 
Regulatory Branch 
U.S. Army Corps of Engineers 
Baltimore District 
2 Hopkins Plaza 
Baltimore, Maryland 21201 
 
Dear Mr. Swenson: 
 
This letter follows up on our letter dated November 13, 2020, as well as emails and phone 
conversations with your staff containing draft comments, questions, and discussion items on the 
proposed regional conditions for the Nationwide Permits (NWPs) for the Commonwealth of 
Pennsylvania, the State of Maryland, and the District of Columbia. We have worked closely with 
your staff over the years on the development of the regional conditions to avoid and minimize 
the direct, indirect, individual and cumulative adverse effects of actions authorized under the 
Nationwide Permit program on NOAA trust resources including essential fish habitat (EFH) and 
diadromous fishes. We appreciate the efforts that have been made in the past to address our 
concerns and to incorporate our recommendations into the regional conditions for the NWPs. 
This year, the process has followed a more compressed timeline than has been common during 
the previous reissuance and renewals of the NWPs. As a result, our staff have not had the same 
opportunity for early coordination as they have had in the past although they have been 
coordinating over the past few weeks.  
 
As in the past, we hope that EFH conservation recommendations provided below will be 
incorporated into the regional conditions for the NWPs. This will allow us to issue a General 
Concurrence for a number of the NWPs and will limit the number of activities requiring 
individual coordination under the Magnuson Stevens Fishery Conservation and Management Act 
(MSA). This approach is consistent with Part III - Compliance With Relevant Statutes, Section E 
- Compliance With the Essential Fish Habitat Provisions of the Magnuson Stevens Fishery 
Conservation and Management Act of the September 15, 2020, Federal Register Notice (FRN 
85:179 p. 57361) announcing the Corps’ proposal to reissue and modify the NWPs which states 
that Corps districts that have EFH designated within their geographic areas of responsibility will 
coordinate with us to develop NWP regional conditions that conserve EFH and are consistent 
with our EFH conservation recommendations. The FRN also states that the Corps districts will 
conduct consultations in accordance with the EFH consultation regulations at 50 CFR 600.920.  

EFH has been designated within the marine and estuarine waters of the Baltimore District. The 
MSA requires federal agencies, such as the Corps, to consult with us on projects that may 
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adversely affect EFH, which is defined as “any impact which reduces the quality and/or quantity 
of EFH.” Further, an adverse effect may include direct or indirect physical, chemical, or 
biological alterations of the waters or substrate and loss of, or injury to, benthic organisms, prey 
species and their habitat, and other ecosystems components, if such modifications reduce the 
quality and/or quantity of EFH.  Adverse effects to EFH may result from action occurring within 
EFH or outside EFH and may include site-specific or habitat-wide impacts, including individual, 
cumulative, or synergistic consequences of actions. 

In addition, the Fish and Wildlife Coordination Act (FWCA) as amended in 1964, requires that 
all federal agencies consult with us when proposed actions might result in modifications to a 
natural stream or body of water. It also requires that they consider effects that these projects 
would have on fish and wildlife and must also provide for improvement of these resources. 
Through these authorities, we seek to protect, conserve and enhance aquatic resources in marine, 
estuarine and riverine ecosystems.  

Traditionally and in accordance with the EFH regulations, our EFH conservation 
recommendations are provided in response to an EFH assessment. For NWP regional conditions, 
an EFH assessment has not been provided and we are not requesting one prior to issuing our 
conservation recommendations. The EFH conservation recommendations, provided pursuant to 
Section 305(b)(4)(A) of the MSA, and the FWCA recommendations discussed below are based 
upon our agencies’ previous coordination on the NWPs and regional conditions, the proposed 
changes to both on the national and District level, and our recent discussions with your staff. 
These recommendations should be used to modify the regional conditions proposed in your 
Public Notice dated September 30, 2020 to allow the issuance of a General Concurrence for a 
number of NWPs and to streamline consultations for those that would still require individual 
coordination with us.      
 
NOAA Trust Resources 
 
The changes we recommend to the NWP regional conditions prior to their reissuance are 
primarily intended to better protect three different types of aquatic resources for which we 
frequently issue EFH conservation recommendations – submerged aquatic vegetation (SAV), 
emergent tidal vegetation, and anadromous fish species. In previous letters regarding the NWPs 
and other individual projects we have demonstrated the importance of these aquatic resources, 
but we include their description here to underscore their sensitivity, ecological productivity, and 
their associated national importance and value. We also provide scientific justification for 
requested changes to the NWPs to better protect these important resources. 
 
Submerged Aquatic Vegetation 
SAV has been designated as a habitat area of particular concern (HAPC) for summer flounder 
(Paralichthys dentatus) by the Mid-Atlantic Fishery Management Council. HAPCs are subsets of 
EFH identified based on one or more of the following considerations:  1) the importance of the 
ecological function; 2) extent to which the habitat is sensitive to human-induced degradation; 3) 
whether and to what extent, development activities are stressing the habitat type; and/or 4) rarity 
of habitat type (50 CFR 600.815(a)(8)). In addition, the U.S. Environmental Protection Agency 
has designated SAV as a special aquatic site under Section 404(b)(1) of the federal Clean Water 
Act (CWA) because of its important role in the marine ecosystem for nesting, spawning, nursery 
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cover, and forage areas for fish and wildlife. It is a priority habitat for us for the same reasons. 
 
SAV and their associated epiphytes are highly productive, produce a structural matrix on which 
many other species depend, improve water quality, and stabilize sediments (Fonseca et al., 
1998). Seagrasses are among the most productive ecosystems in the world and perform a number 
of irreplaceable ecological functions which range from chemical cycling and physical 
modification of the water column and sediments to providing food and shelter for commercial, 
recreation as well as economically important organisms (Stephan and Bigford 1997; Orth et al., 
2017). SAV meadows support a complex estuarine food web – a single acre of seagrass can 
support up to 40,000 fishes and 50 million small invertebrates (Miththapala, 2008).  
 
Many of the fish species that utilize SAV habitat are either federally managed or important prey 
species for federally managed species. For example, studies by Weinstein and Brooks (1983), 
Adams (1976) and Lascara (1981) in Packer et al. (1999) indicate that SAV is important habitat 
for juvenile summer flounder. Rodgers and Van Den Avyle (1983) also suggest that SAV beds 
are important to summer flounder, and that any loss of these areas along the Atlantic Seaboard 
may affect summer flounder stocks. Studies from the lower Chesapeake Bay found that SAV 
beds area are important for the brooding of eggs and for fishes with demersal eggs and as habitat 
for the larvae of spring-summer spawners such as anchovies Anchoa spp., gobies, Gobiosoma 
spp., weakfish (Cynoscion regalis), and silver perch (Bairdiella chrysoura) (Stephan and Bigford 
1997). Heckman and Thoman (1984) concluded that SAV beds are also important nursery 
habitats for blue crabs (Callinectes sapidus). Furthermore, Peterson (1982) in Kenworthy (1988) 
indicated that shallow dwelling hard clams (Mercenaria mercenaria) may be protected from 
predation by the rhizome layer of seagrass beds. Freshwater SAV such as water celery 
(Vallisneria americana) is equally as important and provides valuable nursery, forage and refuge 
habitat for a variety of migratory and forage fish species including striped bass (Morone 
saxatilis), alewife (Alosa pseudoharengus), blueback herring (A. aestivalis), and American shad 
(A. sapidissima).  
 
Aside from its inherent ecological value, SAV meadows can perform functions that both reduce 
shoreline erosion rates and improve water quality. For instance, robust SAV beds can dampen 
wave energy (Lei and Nepf, 2019), reduce current velocities (Fonseca et al., 1998), and facilitate 
sediment deposition over large spatial scales (Zhang and Nepf, 2019). SAV can also improve 
water quality by assimilating excess dissolved nitrogen and phosphorus and promoting sediment 
denitrification (McGlathery et al., 2007). Finally, SAV is considered an efficient, long-term 
carbon sink for its ability to sequester carbon in their biomass and in soil (Hiraishi et al., 2014). 
Unlike other sources, SAV beds can sequester carbon that has been accumulated by rivers and 
tides and store it in soils for millennia (Duarte et al., 2005; Kennedy et al. 2010; Mcleod et al., 
2011). Because SAV meadows can store relatively high quantities of carbon, the disturbance of 
SAV meadows can result in the release of stored gasses back into the atmosphere. 
 
Because of its importance as habitat, the Atlantic States Fishery Management Commission 
updated their SAV policy in 2018 (Havel and ASMFC Habitat Committee, 2018). Their primary 
goal is to preserve, conserve, and restore SAV where possible, in order to achieve a net gain in 
distribution and abundance along the Atlantic coast and tidal tributaries, and to prevent any 
further losses of SAV in individual states by encouraging the following:  
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1. Protect existing SAV beds from further losses due to degradation of water quality, 

physical destruction to the plants, or disruption to the local benthic environment;  
2. Continue to promote state or regional water and habitat quality objectives that will result 

in restoration of SAV through natural re-vegetation;  
3. Continue to promote, develop, attain, and update as needed, state SAV restoration goals 

in terms of acreage, abundance, and species diversity, considering historical distribution 
records and estimates of potential habitat.  

4. Continue to promote SAV protection at local, state and federal levels and when 
unavoidable impacts to SAV occur from permitted coastal alterations or other unintended 
actions, agencies should implement compensatory mitigation for the functional and 
temporal impacts.  

 
We have included several recommendations intended to protect this sensitive and productive 
aquatic habitat including: (1) retaining the requirement that a PCN be coordinated with us for all 
projects permitted under the NWPs that are proposed within 50 feet of mapped SAV, (2) 
including a condition in NWP 54 to minimize potential impacts to mapped SAV by requiring 
that low-profile stone sills be located at MLW when they are proposed adjacent to areas 
colonized by SAV, and (3) retaining the requirement for horned pondweed surveys for projects 
permitted under NWP 27 in Maryland due to a paucity of data on this species distribution. These 
recommendations are intended to maintain the level of protection for SAV established under 
previous iterations of the NWP regional conditions in the Baltimore District and to ensure that 
project permitted under a recently reinstated NWP (i.e., NWP 54 in the State of Maryland) have 
no more than minimal impacts both individually and cumulatively. 
 
Emergent Tidal Wetlands 
Tidal wetlands are another ecologically valuable aquatic habitat and have also experienced 
extensive anthropogenic impacts (Odum, 1970; Kennish, 2001). A large body of literature 
indicates that tidal wetlands are important nursery habitat for many species of fish and 
invertebrates (see review by Beck et al., 2001). They are also important habitat for forage fish 
such as killifish which are prey for several federally managed fish species including bluefish 
(Pomatomus saltatrix) and summer flounder. Several studies (e.g., Peterson et al., 2000; Bilkovic 
and Roggero, 2008) have indicated that fringe tidal marshes are preferred habitat for juvenile life 
stages of commercially important fish species relative to armored shorelines. The extensive use 
of this habitat by a variety of species underscores its importance for the productivity of our 
nation’s fisheries (Lellis-Dibble et al., 2008). Wetlands also provide many other important 
ecological functions including water storage, nutrient cycling and primary production, sediment 
retention, water filtration or purification, and groundwater recharge and they are also considered 
to be special aquatic sites in the CWA.  
 
Although you are proposing to reinstate NWP 54 in the State of Maryland, you have not 
proposed regional conditions to protect existing emergent tidal vegetation habitats from impacts 
associated with this action beyond what is required in that NWP nationally. We have 
recommended that language be included to limit the impacts to one square foot of existing tidal 
wetlands per linear foot of the project extent, similar to what is required in Virginia. This will 
ensure that existing habitats are protected and establish a more consistent approach across the 
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Chesapeake Bay. While we appreciate your goal of allowing flexible living shoreline designs 
under NWP 54, we continue to recommend that existing tidal wetlands be protected under the 
regional conditions for this activity in the State of Maryland.  
 
The existence of emergent tidal vegetation along a shoreline likely indicates that such a 
stabilization approach would be successful. However, this approach should not occur at the 
expense of existing, functioning tidal wetlands. Because tidal wetlands associated with living 
shorelines only approximate comparable ecological function to reference tidal wetlands after 
several years of establishment (Currin, 2019), the disturbance of these existing habitats 
represents a temporal loss of habitat for our resources when properly constructed. Finally, we are 
concerned that placement dredged material for the construction of living shorelines permitted 
under NWP 54 could result in the mobilization of sediment into aquatic habitats unless it is 
properly executed. We have issued one conservation recommendation related to the potential use 
of this material under NWP 54 to ensure that potential impacts are no more than minimal.   
 
Anadromous Fish Species 
Anadromous species such as alewife, blueback herring, American shad, hickory shad (A. 
mediocris), and striped bass annually migrate from the ocean into the coastal tributaries of the 
Chesapeake Bay to spawn. Thus, much of the coastal waters of Maryland provide either 
migratory pathways or function as nursery and forage habitat for these species. Because landing 
statistics and the number of fish observed on annual spawning runs indicate a drastic decline in 
alewife and blueback herring populations throughout much of their range since the turn of the 
20th century and especially since the mid-1960s, river herring (i.e., alewife and blueback herring, 
collectively) have been designated as Species of Concern by NOAA. Species of Concern are 
those about which we have concerns regarding their status and threats, but for which insufficient 
information is available to indicate a need to list the species under the Endangered Species Act 
(ESA). We wish to draw proactive attention and conservation action to these species. 
 
Both adult and juvenile Alosines are energy-dense and are important prey species for federally 
managed fish species. For example, Buckel and Conover (1997) in Fahay et al. (1999) report that 
diet items of juvenile bluefish include Alosa species. Additionally, juvenile Alosines have all 
been identified as prey species for summer flounder, and windowpane flounder (Scophthalmus 
aquosus) in Steimle et al. (2000). The EFH final rule states that prey species are an important 
component of EFH and that loss of prey may be an adverse effect on EFH and managed species. 
As a result, actions that reduce the availability of prey species, either through direct harm or 
capture, or through adverse impacts to the prey species' habitat, including their ability to access 
suitable spawning habitat, may also be considered adverse effects on EFH.   
 
Because spawning migrations and the associated physiological changes (e.g., gamete 
development) are among the most energetically demanding events in the life history of 
anadromous fishes, we recommend that they are protected from disturbance and allowed to reach 
their spawning habitats without restriction to the extent practicable. One of the most effective 
approaches to achieve this protection in Maryland is to restrict in-water work during the 
spawning season (i.e., February 15 – June 15) in coastal plain and certain piedmont streams 
where anadromous fish are likely to find suitable spawning habitat. Thus, we continue to 
recommend inclusion of a time of year restriction for certain activities permitted in areas that are 
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likely to provide spawning habitat. Furthermore, we are currently working with your staff, the 
Maryland Department of Natural Resources, and Maryland Department of the Environment to 
ensure that these areas are adequately mapped and defined. 
 
We have made several recommendations intended to minimize the impacts of different activities 
permitted under the NWPs to diadromous fish species. Because passage restrictions have been a 
primary driver for their decline, any actions that limit passage of these species will likely 
represent an adverse effect. Ensuring that stream crossings are properly designed to maintain 
low-flow channels and that culverts are properly installed (e.g., countersinking) will help to 
ensure that impacts are no more than minimal. You have suggested several changes to the 
regional conditions, including (1) reducing the number of activities for which regional general 
conditions related to fish passage apply, (2) relaxing restrictions on the restoration of stream 
bottom following the installation of utility lines, and (3) relaxing the countersinking 
requirements for culverts under 36 inches in diameter. We are concerned about the potential 
impacts of these proposed changes both individually and cumulatively and we offer the 
following recommendations to address our concerns.    
 
EFH Conservation Recommendations 
 
We offer the following EFH conservation recommendations pursuant to Section 305(b)(4)(A) of 
the MSA to minimize the adverse effects of the listed NWPs on EFH in addition to the changes 
already included in the Special Public Notice. 
 

● There are a number of NWPs which have the potential for more than minimal adverse 
effects to EFH and other NOAA resources. Individual coordination with us, including the 
submission of a PCN by the District and an EFH assessment is necessary for the 
following NWPs in tidal waters and non-tidal areas that support anadromous fish (e.g., 
river herring, striped bass): 

○ NWP 27 –Aquatic Habitat Restoration, Establishment, and Enhancement 
Activities 

○ NWP 38 – Cleanup of Hazardous and Toxic Waste  
○ NWP 52 – Water-based Renewable Energy Generation Facilities 
○ NWP 53 – Removal of Low Head Dams 
○ NWP 54 – Living Shorelines 
○ NWP A – Seaweed Mariculture Activities 
○ NWP B – Finfish Mariculture Activities 

 
● Nationally, it has been proposed to modify the pre-construction notification (PCN) 

requirements to limit the PCN requirement to non-federal permittees for the NWPs. We 
are concerned that for some of these NWPs, where a PCN has been previously required to 
ensure adequate evaluation under the MSA, the lead federal agency may be unaware that 
compliance with the MSA, such as a consultation with NMFS, may still be required for 
certain NWPs to avoid, minimize or offset adverse effects to EFH.  As a result, we 
request that language be added to the Regional Conditions to remind federal agencies of 
their responsibilities under the MSA. This could be added under the appropriate sections 
(e.g., Section II in Maryland) as language applying to all 2020 NWPs since it serves as a 
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reminder to non-Corps federal agencies that they are responsible for consultations. 
● Coordination should take place between NMFS and the Corps, as a result, the PCN 

should be sent to us by the Corps and not the applicant. The description of this 
coordination should be changed throughout the NAB regional conditions for 
Pennsylvania to ensure clarity for applicants and improve regulatory efficiency. 

● Ensure that our contact information and reference to our division (Habitat Conservation 
Division) is correct throughout the NAB regional conditions. For example, we are 
incorrectly identified as “NOAA Chesapeake Bay Office” in the Maryland conditions. 
We have recently provided your staff with current information. 

● Add a general condition for each State/District that specifies that when a project is 
complete, bottom contours are restored using clean native materials free of trash, debris, 
and potential exotic species (e.g., seeds, larvae, eggs), where practicable. At the very 
least, this should apply to NWPs 5, 6, 12, 33, C and D in states where those permits are 
not proposed to be suspended. 

● We recommend that instances of the phrase “pursuant to the requirements of the 
MSFCMA” be removed from several places in the NWPs. The MSFCMA is only one of 
the applicable authorities under which consultation would be required. The FWCA is the 
other.  Neither needs to be mentioned in the regional conditions for individual NWPs.  

 
EFH Conservation Recommendations for Specific NWPs: 
 
Several NWPs have the potential to adversely affect EFH and other aquatic resources directly, 
indirectly, individually, and/or cumulatively. These adverse effects can be minimized through the 
use of permit-specific conditions. In the proposed NWP regional conditions published in your 
Public Notice dated September 30, 2020, you proposed to remove many of the requirements 
applicable to the previous iterations of the NWPs and currently retained in neighboring Corps 
districts. While we appreciate the goal of increasing regulatory efficiencies, our mandate directs 
us to ensure that NOAA trust resources are adequately protected from adverse effects and have 
issued the following recommendations to provide more effective protection for our trust 
resources and improve regulatory efficiencies. We offer the following EFH conservation 
recommendations pursuant to Section 305(b)(4)(A) of the MSA to minimize the adverse effects 
of the listed NWPs on EFH and NOAA trust resources under the purview of the FWCA in 
addition to the changes already proposed in the Special Public Notice. 
 
Commonwealth of Pennsylvania 
 
NWP 3 – Maintenance 
For the proposed condition 1, the tidegate should not only be existing, but also serviceable to 
ensure that established tidal vegetation behind an abandoned tidal gate is not disturbed by this 
action. 
 
NWP 7 – Outfall structures and associated intake structures 
We recommend rewording to clarify what type of design is sufficient to avoid/minimize impacts 
to fish related to impingement/entrainment. Condition 2 should read as follows: “The intake 
structure will be located and constructed to minimize impingement and entrainment of aquatic 
species. This would include positioning intake screens perpendicular to the predominant 
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direction of flow and/or designs that result in stream velocities over, around or past the intake 
structure that exceed the velocities through the intake structure.” This is similar to the language 
used in other districts for this NWP. We recommend that this be required in areas of the 
Commonwealth of Pennsylvania under jurisdiction of the Baltimore and Philadelphia districts to 
protect diadromous species (e.g., American eel). This should, at the very least, be applicable to 
areas under the jurisdiction of the Philadelphia District (i.e., lower Delaware River) due to the 
presence of anadromous fish (e.g., Alosa spp.). 
 
NWP 12 – Oil or Natural Gas Pipeline Activities 
 
We recommend that the following conditions be added to minimize impacts to streams and their 
riparian buffers, following an evaluation by the Corps to determine whether each condition 
would be “enforceable” under their jurisdiction: 

● “Where a pipeline is constructed parallel to a stream corridor, a buffer shall be 
maintained between the utility and the waterway to avoid or minimize potential future 
impacts to waters of the United States. These disturbances would include such issues as 
leaks or failures, future stream channel meandering, stream bank instability and failure, 
and right-of-way maintenance. Measures designed to satisfy this condition must be 
described in any PCN to the District Engineer. This is the language used by NAP in NJ 
and DE. 

● “Pipelines installed below the plane of ordinary high water of any stream or waterway 
shall be constructed in/under dry conditions, using stream diversions other than earthen 
cofferdams, unless construction in/under dry conditions is demonstrated to the 
satisfaction of the District Engineer to be impracticable.” 

For actions within the Philadelphia District Area of Regulatory Responsibility, we recommend 
any additional RCs used in NJ and DE be included here to ensure consistency across that 
District. 
 
NWP 28 – Modifications to Existing Marinas 
Because existing marinas established prior to 1968 were not required to obtain a standard permit, 
we recommend that this NWP not be allowed to modify existing marinas established before this 
time. 
 
NWP 35 – Maintenance Dredging of Existing Basins 
We recommend the following regional condition requiring the following information be retained: 
“existing depths for the project site and nearby channel, and a survey of submerged aquatic 
vegetation in the vicinity of the dredge site, and plans indicating the dimensions (width and 
depth) and the approximate date of the most recent authorized dredging, and identifying the 
location of the upland disposal site(s).”  
 
We also recommend that this NWP be restricted to only those locations that were previously 
permitted to be dredged under the standard permit process to ensure that “historical” 
maintenance dredging is not permitted under this activity. 
 
NWP 48 Shellfish aquaculture 
Ensure that the regional conditions for this action are consistent with those required in other 
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states under the jurisdiction of the Philadelphia District (e.g., Delaware, New Jersey). 
 
 NWP 54 – Living Shorelines 
We recommend that the following conditions be added to the NWP regional conditions for areas 
in the Commonwealth of Pennsylvania under the jurisdiction of the Philadelphia District: 

● This activity authorizes the placement of sandy fill material, including the placement of 
sandy fill material landward of the sills provided the fill is for erosion control and/or 
wetland enhancement (and not solely recreational activities). The maximum fill area 
within waters of the United States that can be authorized under this NWP is one (1) acre. 
For the purpose of this NWP, a sill is defined as a low, detached structure constructed 
near shore and parallel to the shoreline for the purpose of building up an existing beach 
by trapping and retaining sand in the littoral zone. Because a sill acts like a natural bar, it 
is most effective when constructed at or near the mean low water line and low enough to 
allow wave overtopping. 

● Areas colonized by submerged aquatic vegetation (SAV) shall be avoided. If SAV is 
present, the design should avoid this sensitive habitat by designing low–profile stone sills 
to be installed at or above the MLWL in areas where SAV is directly adjacent to the 
shoreline and grading of uplands to achieve desired slopes, where applicable.   

● The grain size of the source material used for fill must be quality beach sand that is the 
same size or larger than that of the native beach material and suitable for the proposed 
project. Excess silt/clay fraction and grain sizes slightly smaller than the former native 
sands will perform poorly. In most cases, sand material with no more than 10% passing a 
#100 sieve will be appropriate. All material will be obtained from either an upland 
source, a borrow pit, or dredge material approved by the Corps. 

● Sills will be designed with at least one 5-foot window/gap per property and per 100 linear 
feet of sill unless waived by the District Engineer. If windows/gaps are lined with 
stone/sill material, the height of such material should not extend above mean low water. 

● The sill height should be a maximum of +1 foot above mean high water and should be 
placed at a distance no greater than 30 feet from mean low water to the landward side of 
the sill unless waived by the District Engineer. 

● The total amount of vegetated wetlands which may be filled, graded, or excavated, in 
square feet, should not exceed the length of the activity along the shoreline in linear feet 
(e.g., 500 square feet of impacts to emergent wetland vegetation for a project stabilizing 
500 linear feet of shoreline) unless the District Engineer waives this criterion by making a 
written determination concluding that the project will result in minimal adverse effects. 

 
NWP C – Electric Utility Line and Telecommunication Activities 
We recommend that the same conditions described in NWP 12 above be included here and that 
these conditions remain consistent across the Philadelphia District Area of Regulatory 
Responsibility. 
 
NWP D – Utility Line Activities for Water and Other Substances 
We recommend that the same conditions described in NWP 12 above be included here and that 
these conditions remain consistent across the Philadelphia District Area of Regulatory 
Responsibility. 
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RGC 2: Aquatic Life Movement 
To ensure that activities permitted under the NWPs do not adversely affect aquatic life 
movement, we recommend the following requirements be added, similar to what is proposed in 
Maryland. Furthermore, this should be applicable throughout the Baltimore and Philadelphia 
Districts of Regulatory Responsibility in Pennsylvania (i.e., not in the Pittsburgh District), due to 
the occurrence of diadromous fish species (e.g., American eel, alosines) in the vast majority of 
these waters. However, due to the broad spatial occurrence of American eels (i.e., tidal areas to 
headwater streams), we only request that a PCN be submitted to us when this occurs in waters 
with anadromous fish species We will provide a list of these waters to you prior to the issuance 
of the NWPs. 
 
“For culverted road crossings of perennial and intermittent streams culverts must meet the below 
depression criteria or a Pre-Construction Notification (PCN) is required to be submitted to the 
District Engineer for review and coordination with the National Marine Fisheries Service in 
anadromous fish use areas. Extensions of existing culverts that are not depressed below the 
stream bottom do not require a PCN. 

a. Culverts measuring greater than 36 inches in diameter must be depressed 12 inches below 
the stream bottom; or 

b. Culverts measuring 36 inches or less in diameter must be depressed 6 inches below the 
stream bottom.” 

 
RGC 32 – Pre-Construction Notification 
Condition 2, which stipulated PCN when projects were located within 50’ of SAV has been 
restricted to only apply to certain activities. We recommend that the scope of this condition not 
be limited to certain activities to ensure that this important habitat is not adversely affected.  
 
State of Maryland 
 
NWP 3 – Maintenance 
We recommend including “serviceable” in addition to “existing” tide gates under condition 1a to 
ensure that only the maintenance of previously (i.e., immediately prior to the event which 
resulted in the structure requiring emergency maintenance) operational structures be allowed. 
 
NWP 27 – Aquatic Habitat Restoration, Establishment, and Enhancement Activities 
We recommend that applicants proposing to impact over 10,000 square feet of aquatic estuarine 
habitat be required to survey for Zannichellia palustris (horned pondweed) due to the wide 
variety of projects permitted under NWP 27 and because there is a paucity of data on the spatial 
distribution of this species (i.e., VIMS does not survey during the Zannichellia growing period). 
Formally, this was required for all NWP 27 activities, but was removed from the proposed draft. 
Upon further consideration and discussion with your staff, we recommend that this condition be 
reinstated, but with a spatial threshold for impacts for the survey requirement. This is necessary 
to achieve adequate protection for Zannichellia, which is considered a special aquatic site under 
the CWA and an HAPC for summer flounder, and to avoid requiring that additional conditions 
be prerequisite for smaller projects with environmental effects that are likely no more than 
minimal due to their size and the described goals of activities permitted under this NWP (i.e., 
restoration). 
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NWP 48 – Commercial Shellfish Aquaculture Activities 
To facilitate permitting of several aquaculture projects in Maryland, we recommend that you 
remove the restriction on shellfish aquaculture in anadromous fish spawning habitat and, in its 
place, require that a PCN be coordinated with us for projects proposed in these areas (i.e., those 
designated as spawning habitat in the Maryland Coastal Atlas (see: 
https://dnr.maryland.gov/ccs/coastalatlas/Pages/default.aspx). 
 
To address concerns regarding the inter-annual variation in the spatial distribution of SAV, we 
recommend that the following condition be added “No aquaculture activity shall occur within 
beds of submerged aquatic vegetation (SAV) or saltmarsh, nor shall such vegetation be damaged 
or removed. Should an area become colonized by SAV or saltmarsh after an authorized 
aquaculture activity is installed, the activity shall be allowed to remain; however, no expansion 
of the aquaculture operation into newly colonized areas is authorized by this NWP. Information 
on the location of SAV beds can be found at: http://mobjack.vims.edu/sav/savwabmap/” This 
requirement is similar to what is required by the Norfolk District and should increase consistency 
across the Chesapeake Bay.  
 
NWP 54 – Living Shorelines 
We recommend that several conditions be added to this newly reinstated NWP in Maryland in 
order to adequately protect our resources. We provided several of these conditions in our 
informal comments and your staff was unable to describe which of these would be likely to be 
incorporated or what the intended protections were for our resources. The regional conditions 
proposed for this NWP are currently minimal and they do not align with those conditions 
stipulated in the Norfolk District, which will lead to inconsistent use of this permit in the 
Chesapeake Bay. Furthermore, you have not responded to our recommendations for the 
Maryland State Programmatic General Permit - 6 (MDSPGP-6), which will also be used to 
permit living shoreline projects in Maryland. For these reasons we request that your staff meet 
with us to discuss the intended permitting pathways for living shoreline projects in Maryland 
prior to the issuance of the NWPs to discuss these issues and address our concerns for impacts to 
our trust resources. 
 
At the very least, we recommend that the following conditions be added, due to a lack of specific 
protections for special aquatic sites (i.e., SAV, tidal wetlands) in the NWP as proposed:  
 

● The total amount of vegetated wetlands which may be filled, graded, or excavated, in 
square feet, may not exceed the length of the activity along the shoreline in linear feet 
unless the District Engineer waives this criterion by making a written determination 
concluding that the project will result in minimal adverse effects.” This will ensure that 
the proposed condition (f) in NWP 54 is appropriately satisfied. 

● Areas mapped by the Virginia Institute of Marine Sciences (VIMS) to contain submerged 
aquatic vegetation (SAV) in the last five years of surveys (see: 
https://mobjack.vims.edu/sav/savwabmap/) shall be avoided to the maximum extent 
practicable. This will include designing low-profile stone sills to be installed at or above 
the MLWL in areas where SAV is directly adjacent to the shoreline and grading of 
uplands to achieve desired slopes, where applicable.  

https://dnr.maryland.gov/ccs/coastalatlas/Pages/default.aspx
http://mobjack.vims.edu/sav/savwabmap/
https://mobjack.vims.edu/sav/savwabmap/
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● The grain size of the source material used for fill must be beach quality sand that is the 
same size or slightly larger than that of the native beach material and suitable for the 
proposed project. Excess silt/clay fraction and grain sizes smaller than the former native 
sands will perform poorly. In most cases, sand material with no more than 10% passing a 
#100 sieve is appropriate. All fill material will be obtained from either an upland source, 
a borrow pit, or dredge material approved by the Corps. 

 
NWP A – Seaweed Mariculture Activities 
We recommend that the following conditions be incorporated into the regional conditions for this 
newly proposed NWP: 

● The new NWPs should follow suit with NWP48, which outright prohibits: (a) The 
cultivation of a nonindigenous species unless that species has been previously cultivated 
in the waterbody; and (b) The cultivation of an aquatic nuisance species as defined in the 
Nonindigenous Aquatic Nuisance Prevention and Control Act of 1990- under the NWP.  

● For consistency with NWP 48, add the following condition: “No aquaculture activity 
shall occur within beds of submerged aquatic vegetation (SAV) or saltmarsh, nor shall 
such vegetation be damaged or removed. Should an area become colonized by SAV or 
saltmarsh after an authorized aquaculture activity is installed, the activity shall be 
allowed to remain; however, no expansion of the aquaculture operation into newly 
colonized areas is authorized by this NWP. Information on the location of SAV beds can 
be found at: http://mobjack.vims.edu/sav/savwabmap/ 

● For the PCN, modify the PCN information requirements to include:  
○ A description of the quantity and dimensions of all proposed structure(s), 

including: culture gear (lines, cages pens, etc.), anchors, and site markers; 
○ A map showing the project location(s), including the longitude and latitude of site 

boundaries; 
○ A schematic or drawing showing how the gear will be deployed on the site (A 

formally engineered schematic is not required); 
○ The name(s), including sub-species if applicable, and quantities of the species that 

will be cultivated during the period this NWP is in effect; and, 
○ General water depths, bottom characteristics, and benthic species present 

(including submerged aquatic vegetation) in the project area(s) (a detailed survey 
is not required). 

 
NWP B – Finfish Mariculture Activities 
We recommend that the following conditions be incorporated into the regional conditions for this 
newly proposed NWP: 

● The new NWPs should follow suit with NWP48, which outright prohibits: (a) The 
cultivation of a nonindigenous species unless that species has been previously cultivated 
in the waterbody; and (b) The cultivation of an aquatic nuisance species as defined in the 
Nonindigenous Aquatic Nuisance Prevention and Control Act of 1990- under the NWP.  

● For consistency with NWP 48, add the following condition: “No aquaculture activity 
shall occur within beds of submerged aquatic vegetation (SAV) or saltmarsh, nor shall 
such vegetation be damaged or removed. Should an area become colonized by SAV or 
saltmarsh after an authorized aquaculture activity is installed, the activity shall be 
allowed to remain; however, no expansion of the aquaculture operation into newly 

http://mobjack.vims.edu/sav/savwabmap/
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colonized areas is authorized by this NWP. Information on the location of SAV beds can 
be found at: http://mobjack.vims.edu/sav/savwabmap/” 

● For the PCN, modify the PCN information requirements to include:  
○ A description of the quantity and dimensions of all proposed structure(s), 

including: culture gear (lines, cages pens, etc.), anchors, and site markers; 
○ A map showing the project location(s), including the longitude and latitude of site 

boundaries; 
○ A schematic or drawing showing how the gear will be deployed on the site (A 

formally engineered schematic is not required); 
○ The name(s), including sub-species if applicable, and quantities of the species that 

will be cultivated during the period this NWP is in effect; and, 
○ General water depths, bottom characteristics, and benthic species present 

(including submerged aquatic vegetation) in the project area(s) (a detailed survey 
is not required). 

 
RGC 2: Aquatic Life Movement 

● We recommend that the following NWPs should be included in this condition:  22, 23, 
25, and 37. 

● We recommend that the countersinking requirements should remain applicable to all 
Maryland waters. Removal of this requirement would likely have an adverse impact on 
resources protected under the FWCA (e.g., American eel).  

● In order to minimize impacts to fish passage, we recommend that the following language 
be retained in condition #3: “Culverts placed in streams must be installed to maintain low 
flow conditions as stated above. A low flow channel must be maintained through any 
discharges placed for armoring across the channel so as to not impede flow in the 
waterway and/or not to block or impede the movements of anadromous, estuarine, and 
resident fish.”  

 
District of Columbia 
 
NWP 3 – Maintenance 
We recommend including “serviceable” in addition to “existing” tide gates under condition 1a to 
ensure that only the maintenance of previously (i.e., immediately prior to the event which 
resulted in the structure requiring emergency maintenance) operational structures be allowed. 
 
NWP 7 – Outfall structures and associated intake structures 
We recommend rewording to clarify what type of design is sufficient to avoid/minimize impacts 
to fish related to impingement/entrainment. Point 2 should read as follows: “The intake structure 
will be located and constructed to minimize impingement and entrainment of aquatic species. 
This would include positioning intake screens perpendicular to the predominant direction of flow 
and/or designs that result in stream velocities over, around or past the intake structure that exceed 
the velocities through the intake structure.” This is similar to the language used in other districts 
for this NWP. 
 
NWP 12 – Oil or Natural Gas Pipeline 
We recommend that the following conditions be added to minimize impacts to streams and their 

http://mobjack.vims.edu/sav/savwabmap/
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riparian buffers, following an evaluation by the Corps to determine whether each condition 
would be “enforceable” under their jurisdiction: 

● “Where a pipeline is constructed parallel to a stream corridor, a buffer shall be 
maintained between the utility and the waterway to avoid or minimize potential future 
impacts to waters of the United States. These disturbances would include such issues as 
leaks or failures, future stream channel meandering, stream bank instability and failure, 
and right-of-way maintenance. Measures designed to satisfy this condition must be 
described in any PCN to the District Engineer. This is the language used by NAP in NJ 
and DE. 

● “Pipelines installed below the plane of ordinary high water of any stream or waterway 
shall be constructed in/under dry conditions, using stream diversions other than earthen 
cofferdams, unless construction in/under dry conditions is demonstrated to the 
satisfaction of the District Engineer to be impracticable.” 

We also recommend the following 
● To ensure that stream utility crossings do not become barriers for fish migration, we 

recommend reinstating the requirements for sinking pipelines below streambed and 
restoring natural contours. 

● A PCN should be provided to us when the following is proposed: 
○ An open-cut pipeline affects a tidal tributary stream or non-tidal stream 
○ The pipeline does not make a direct or perpendicular crossing 
○ An open-cut pipeline is constructed in WOTUS that runs parallel to a stream and 

is within 100 feet of mean high water/ OHWM. 
 
NWP 13 – Bank stabilization 
We recommend retaining the requirement that projects should use natural stabilization 
techniques to the extent practicable. There is very little natural shoreline in DC and it should be 
restored, when possible. 
 
NWP 35 – Maintenance Dredging of Existing Basins 
We recommend that this NWP be restricted to only those locations that were previously 
permitted to be dredged under the standard permit process to ensure that “historical” 
maintenance dredging is not permitted under this activity. 
 
NWP 54 – Living Shorelines 
We recommend that the following conditions be added, due to a lack of specific protections for 
special aquatic sites (e.g., SAV, tidal wetlands) in the NWP as proposed:  

● “The total amount of vegetated wetlands which may be filled, graded, or excavated, in 
square feet, may not exceed the length of the activity along the shoreline in linear feet 
unless the District Engineer waives this criterion by making a written determination 
concluding that the project will result in minimal adverse effects.” This will ensure that 
the proposed condition (f) in NWP 54 is appropriately satisfied. 

● “Areas mapped by the Virginia Institute of Marine Sciences (VIMS) to contain 
submerged aquatic vegetation (SAV) in the last five years of surveys (see: 
https://mobjack.vims.edu/sav/savwabmap/) shall be avoided to the maximum extent 
practicable. This will include designing low-profile stone sills to be installed at or above 
the MLW in areas where SAV is located directly adjacent to the shoreline and grading of 

https://mobjack.vims.edu/sav/savwabmap/
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uplands to achieve desired slopes, where applicable.”   
 
NWP C – Electric Utility Line and Telecommunication Activities 
We recommend that the same conditions described in NWP 12 above be included in the regional 
conditions for this action. 
 
NWP D – Utility Line Activities for Water and Other Substances 
We recommend that the same conditions described in NWP 12 above be included in the regional 
conditions for this action. 
 
RGC 2 – Aquatic Life Movement 

● We recommend that this RGC also be applicable to the following NWPs: 2, 5, 7, 
11,15,17, 31, 37, 43, 52. 

● We recommend that the countersinking requirements should remain applicable to all 
perennial streams in the District of Columbia. Removal of this requirement would likely 
have an adverse impact on resources protected under the FWCA (e.g., American eel).  

● In order to minimize impacts to fish passage, we recommend that the following language 
be retained: “Culverts placed in streams must be installed to maintain low flow 
conditions as stated above. A low flow channel must be maintained through any 
discharges placed for armoring across the channel so as to not impede flow in the 
waterway and/or not to block or impede the movements of anadromous, estuarine, and 
resident fish.”  
 

RGC 32 – PCN Requirements 
● The following NWPs should be added to the SAV PCN requirement: 4, 15, 25, 33, 36, 

39, 42, 43 
● With regards to requirement number 4, we recommend that culvert countersinking 

requirements be applicable to all perennial and intermittent streams, similar to our 
comments on RGC 2. However, the Corps should only provide us with a PCN in 
anadromous fish use areas where this cannot be achieved. Furthermore, the list of NWPs 
for which this condition applies should be removed from this point to avoid confusion 
from applicants. The list provided in RGC #2 should be adequate. 

 
Your Response to our EFH CRs 
 
Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed written response to 
our EFH conservation recommendations, including a description of measures you have adopted 
to avoid, minimize or mitigate the impact of the project on EFH. In the case of a response that is 
inconsistent with these conservation recommendations, Section 305(b)(4)(B) of the MSA also 
indicates that you must explain your reasons for not following the recommendations. Included in 
such reasoning would be the scientific justification for any disagreements with us over the 
anticipated effects of the proposed action and the measures needed to avoid, minimize, mitigate, 
or offset such effects pursuant to 50 CFR 600.920(k). Once a response has been provided to us 
and the regional conditions are finalized, we will work with you to complete and programmatic 
consultation which will include a General Concurrence for NWPs that do not require addition 
coordination, more details on procedures for NWPs that do require individual coordination, and 
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reporting procedures so our agencies can document the consultation efficiencies achieved 
through coordination on the regional conditions.       
 
Conclusion 
 
Thank you for the opportunity to review and comment on the Baltimore District’s regional 
conditions regarding impacts to EFH and other NOAA trust resources. Should you have any 
questions regarding our comments, please contact Mr. Jonathan Watson (phone: 410-295-3152 
or email: jonathan.watson@noaa.gov) in our Annapolis field office. 
 
 
 Sincerely, 

  
 
 Louis A. Chiarella 
 Assistant Regional Administrator 
 for Habitat Conservation  
 
 
cc: NAB-B. Bachur, N. Voelker 
      NAP - B. Bellacima 
      NAD - J. Haggerty 
      FWS - R. Li 
      EPA - M. Fitzgerald 
      MAFMC – C. Moore 
      NEFMC – T. Nies 
      ASMFC –L. Havel 
      MDNR - G. Golden 
      DDOE - J. Dietzen  

mailto:jonathan.watson@noaa.gov
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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 
 

 
 
       November 23, 2020 
 
Randall G. Hintz 
Chief, Operations Support Branch 
Department of the Army 
Corp of Engineers, New York District 
Jacob K. Javits Federal Building 
26 Federal Plaza 
New York, New York, 10278-0090 
 
RE: Essential Fish Habitat Assessment, Maintenance Dredging of Jamaica Bay (Rockaway 
Inlet), New York, Federal Navigation Project 
 
Dear Mr. Hintz: 
 
We have reviewed the essential fish habitat (EFH) assessment provided with your letter dated 
October 27, 2020, for the maintenance dredging of the Jamaica Bay – Rockaway Inlet, New 
York Federal Navigation Project and the placement of the dredged material within the U.S. 
Army Corps of Engineers' (ACOE) Borrow Area West of the Rockaway Ocean Sand Borrow 
Area (ROSBA-west) located in the Atlantic Ocean offshore of Queens County, New York. 
According to the information contained in the assessment, approximately 500,000 cubic yards of 
sand will be removed from Rockaway Inlet, where shoaling has reduced the depth of the 
channel, using a small hopper or mechanical dredge with scows. The dredged material will be 
transported to the ROSBA and released via bottom dumping vessels over the borrow area. It is 
expected that the sand placed at the ROSBA will be removed from the borrow area at some time 
in the future as part of one of the ACOE beach nourishment projects whose sand source is the 
ROSBA. Sand removed from the Jamaica Bay Channel is typically placed at the Historic Area 
Remediation Site (HARS), an existing, EPA-approved, ocean disposal site. 
 
We offer the following comments and recommendations on this project pursuant to the 
Magnuson-Stevens Fishery Conservation and Management Act (MSA) and the Fish and Wildlife 
Coordination Act. 
 
Magnuson Stevens Fishery Conservation and Management Act 
 
The Jamaica Bay Federal Navigation Channel at Rockaway Inlet and the ROSBA have been 
designated as EFH for a number of federally managed species including Atlantic butterfish 
(Peprilus triacanthus), Atlantic sea herring (Clupea harengus), bluefish (Pomatomus saltatrix), 
black sea bass (Centropristis striata), red hake (Urophycis chuss), silver hake (Merluccius 
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bilinearis; Rockaway Inlet only), scup (Stenotomus chrysops), summer  flounder (Paralichthys 
dentatus), winter flounder (Pseudopleuronectes americanus), windowpane flounder 
(Scophthalmus aquosus), yellowtail flounder (Limanda ferruginea), monkfish (Lophius 
americanus), little skate (Leucoraja  erinacea), winter skate (Leucoraja ocellata), longfin 
inshore squid (Loligo pealeii), and others. The project area is also EFH for several highly 
migratory species including the Atlantic stock of smoothhound shark complex (Mustelus), dusky 
shark (Carcharhinus obscurus), common thresher shark (Alopias vulpinus), sandbar shark 
(Carcharhinus plumbeus; ROSBA only), sand tiger shark (Carcharias taurus; ROSBA only) and 
others. 
 
The MSA and the FWCA require federal agencies to consult with one another on projects such 
as this that may adversely affect EFH and other aquatic resources. In turn, we must provide 
recommendations to conserve EFH. These recommendations may include measures to avoid, 
minimize, mitigate, or otherwise offset adverse effects on EFH resulting from actions or 
proposed actions authorized, funded, or undertaken by that agency. This process is guided by the 
requirements of our EFH regulation at 50 CFR 600.905, which mandates the preparation of EFH 
assessments and generally outlines each agency’s obligations in this consultation procedure.  
 
In your letter, it states that the proposed maintenance dredging of the Jamaica Bay Federal 
Navigation Channel at Rockaway Inlet with dredged material placement at the ROSBA will have 
no more than minimal impacts to EFH and that changes to EFH and its ecological functions will 
be temporary as well as relatively small and insignificant. The EFH assessment does not provide 
sufficient information to support this conclusion, particularly since it is unclear how many acres 
of habitat at the ROSBA will be affected by the placement of the dredged material and whether 
or not that portion of the ROSBA has been recently dredged. Also, the assessment does not focus 
on the effects to EFH, but rather considered primarily the effects on fish. As a result, we cannot 
agree with your conclusion at this time nor can we consider the EFH assessment to be complete. 
 
EFH is defined as, "those waters and substrate necessary to fish for spawning, breeding, feeding, 
or growth to maturity." The term "waters" includes aquatic areas and their associated physical, 
chemical, and biological properties that are used by fish and aquatic areas historically used by 
fish, where appropriate while "substrate" includes sediment, hard bottom, structures underlying 
waters and associated biological communities. 
 
The EFH final rule published in the Federal Register on January 17, 2002, defines an adverse 
effect as "any impact which reduces the quality and/or quantity of EFH" and further states that: 
 

An adverse effect may include direct or indirect physical, chemical, or biological 
alterations of the waters or substrate and loss of, or injury to, benthic organisms, prey 
species and their habitat, and other ecosystems components, if such modifications reduce 
the quality and/or quantity of EFH. Adverse effects to EFH may result from action 
occurring within EFH or outside EFH and may include site-specific or habitat-wide 
impacts, including individual, cumulative, or synergistic consequences of actions. 

 
For an EFH assessment to be considered complete it should evaluate the impacts of a project on 
all of the ecosystem components of EFH, not just the effects to a particular fish species. The 
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ability of fish to move away from a disturbance, the size of the population, or the distribution of 
a particular fish species does not address the potential effects to the habitat such as changes in 
water quality, prey, or the substrate. Also, because the goal of an EFH consultation is to identify 
ways to avoid, minimize or offset adverse effects to EFH from a specific proposed action, the 
presence of similar habitat elsewhere or the relative quantity of that habitat is not relevant to the 
effects determination for that specific project. 
 
Winter Flounder 
EFH for winter flounder has been designated in the project area, specifically at the Jamaica Bay 
Federal Navigation Channel at Rockaway Inlet. Winter flounder ingress into spawning areas 
within mid-Atlantic estuaries when water temperatures begin to decline in late fall. Tagging 
studies show that most return repeatedly to the same spawning grounds (Lobell 1939, Saila 1961, 
Grove 1982 in Collette and Klein-MacPhee 2002). Winter flounder typically spawn in the winter 
and early spring, although the exact timing is temperature dependent and thus varies with latitude 
(Able and Fahay 1998); however, movement into these spawning areas may occur earlier, 
generally from mid- to late November through December. Winter flounder have demersal eggs 
that sink and remain on the bottom until they hatch. After hatching, the larvae are initially 
planktonic, but following metamorphosis they assume an epibenthic existence. Winter flounder 
larvae are negatively buoyant (Pereira et al. 1999) and are typically more abundant near the 
bottom (Able and Fahay 1998). Young-of-the-year flounder tend to burrow in the sand rather 
than swim away from threats. Increased turbidity and the subsequent deposition of the suspended 
sediments can smother the winter flounder eggs and would adversely affect their EFH. We 
appreciate project activities include measures to reduce entrainment of resources that occupy 
areas in the lower, middle, and upper level of the water column, through keeping sand extracting 
pumps turned off until the drag head is at or near the sea bottom and when being lifted from the 
sea bottom. Additionally, we recommend dredging be avoided from January 1 to May 31 to 
minimize adverse effects to winter flounder eggs and larvae. 
 
Sand Placement 
In the Public Notice, it states an Environmental Impact Statement (EIS) was prepared by the 
ACOE in 1976 and subsequent Environmental Assessments (EAs) updating this EIS were 
prepared in 1990, 1996, 1998, 2000, 2002, 2004, and 2012. The use of the ROSBA for 
temporary sand placement was not included in any of these assessments and is expected to be 
included in a revised EA which will be prepared prior to the implementation of the proposed 
work. This revised EA should have been prepared prior to initiating consultation with us and 
provided to us with the EFH assessment.     
 
The ROSBA has not been designated by the EPA for dredged material disposal under Section 
102 of the Marine Protection, Research, and Sanctuaries Act (MPRSA). The use of these 
designated sites for ocean disposal is required to the extent feasible. The HARS, which was 
previously used for placement of material dredged from the Jamaica Bay Federal Navigation 
Channel at Rockaway Inlet, is an EPA-designated ocean disposal site. We understand that the 
ACOE is also authorized to select sites for ocean disposal under Section 103 of the MPRSA, 
with EPA concurrence, if use of an EPA-designated site is not feasible. However, without an 
updated EA, the information contained in the EFH assessment and the public notice does not 
demonstrate that use of the HARS is not feasible.  
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The exact location of the proposed placement site within the ROSBA has not been identified in 
the EFH assessment or the Pubic Notice and the habitat conditions of the placement area have 
also not been described. We appreciate that recent fish and benthic invertebrate sampling was 
conducted in the ROSBA, but without more details it is difficult to compare how these sampling 
locations compare to the proposed placement area.   
 
In the assessment, it states that turbidity caused by the dredging and placement of dredged sand 
will settle out in a few hours and turbidity levels are unlikely to exceed harmful levels for fish. 
However, no information is provided on the expected turbidity levels that will be generated when 
the material is released, the extent of the suspended sediment plume and its expected duration. 
Increases in suspended sediment in the water can degrade water quality and interfere with fish 
migration, feeding and spawning, all of which can be considered adverse effects to EFH. For 
example, if the action causes fish to move from preferred feeding or spawning habitat to other 
less optimal areas, the action could be considered an adverse effect to EFH. It is possible that 
these adverse effects could be considered minor and temporary, but the assessment does not 
provide enough information to reach that conclusion. 
Additionally, the EFH assessment concludes that impacts to benthic communities in the ROSBA 
will be short-term and minor because benthic invertebrate species per USACE 2001, are 
expected to recolonize the borrow area within 2 to 2.5 years. However, without knowing where 
the material will be placed in relation to what part of the ROSBA has been last dredged or 
proposed to be dredged for beach placement, it is not possible to assess how long the benthic 
community will take to recover or how EFH will be affected.  
It is also concerning to us that you indicate a need for clean sand material for near future beach 
nourishment projects, but have not provided more details on these projects or demonstrated that 
direct beach placement to avoid re-disturbing the benthic habitat is not possible. As such, we do 
not recommend the use of the ROSBA for placement of dredged materials and encourage the 
ACOE to be beneficially reuse the material with direct placement or that the material be placed 
at the HARS. 
 
Additional Information Needs 
 
Based upon the information provided, we cannot agree with your determination that the dredging 
of the Jamaica Bay Federal Navigation Channel at Rockaway Inlet with placement of the 
material at the ROSBA will have no more than a minimal adverse effect to EFH. A revised EFH 
assessment should be prepared to consider the effects of the sand placement on all of the 
components of EFH, including water quality, substrate, and prey species. The assessment should 
include the following information: 

• The exact location within the ROSBA where the material will be placed, 
• Depths and bottom conditions at the exact placement site, 
• The date the exact placement site was last dredged,  
• Information on the current and planned future use of the ROSBA and ACOE's 

management plan for the removal of sand from the site, including how often material is 
removed, and how much of the borrow area is affected with each beach nourishment 
project, 
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• Documentation that the material is suitable for placement, 
• Information on the extent and duration of the suspended sediment plume to be generated 

when the dredged material is released over the placement site, and 
• A justification that demonstrates that the use of an existing, EPA approved ocean disposal 

site such as the HARS is not feasible or is not environmentally preferable to the 
placement of material at the ROSBA. This information should also include a discussion 
of what other alternatives were considered and reasoning for the selected disposal site. 

In addition, we also recommend that the ACOE evaluate the placement of the sand directly on 
one of the many beaches served by the ROSBA. The revised EFH assessment can be included as 
a section of the draft EA being developed for this project or provided separately. In either case, 
the EA should also be provided to us as part of our coordination under both the MSA and 
FWCA.  
 
Essential Fish Habitat Conservation Recommendations 
 
Pursuant to Section 305(b)(4)(A) of the MSA that you adopt the following EFH conservation 
recommendations to minimize or offset adverse impacts on EFH:  
 

• Avoid dredging from January 1 to May 31 to minimize adverse effects to winter flounder 
early life stages. 

In-the absence of a revised EFH assessment that evaluates the effects of sand placement at the 
ROSBA on EFH, including water quality, sediments and prey, we recommend: 

• Place sand dredged either at the HARS or, if of suitable grainsize, directly on to one of 
the beaches that are part of the ACOE’s existing beach nourishment program.   

Please note that Section 305(b)(4)(B) of the MSA requires you to provide us with a detailed 
written response to these EFH conservation recommendations, including a description of 
measures adopted for avoiding, mitigating, or offsetting the impact of the project on EFH.  In the 
case of a response that is inconsistent with our recommendations, Section 305(b)(4)(B) of the 
MSA also indicates that you must explain its reasons for not following the recommendations. 
Included in such reasoning would be the scientific justification for any disagreements with us 
over the anticipated effects of the proposed action and the measures needed to avoid, minimize, 
mitigate, or offset such effects pursuant to 50 CFR 600.920(k).  
 
Please also note that a district and further EFH consultation must be reinitiated pursuant to 50 
CRF 600.920 (j) if new information becomes available, or if the project is revised in such a 
manner that affects the basis for above determination.  
 
Endangered Species Act 
 
Federally listed species may be present in the project area. Consultation, pursuant to Section 7 of 
the Endangered Species Act (ESA) of 1973, may be necessary. The ACOE will be responsible 
for determining whether the proposed action is likely to affect listed species. We understand that 
you are currently working with our Protected Resources Division on submitting a request for 
ESA consultation. When project plans are complete, you should submit your determination of 
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effects, along with justification for the determination, and a request for concurrence to 
nmfs.gar.esa.section7@noaa.gov. After reviewing this information, we would then be able to 
conduct a consultation under Section 7 of the ESA.  
 
Conclusion 
 
We look forward to continued coordination on this project.  If you have any questions or need 
additional information, please call Jessie Murray at (732) 872-3023 or by e-mail 
(jessie.murray@noaa.gov).  Should you have any questions about the Section 7 consultation 
process in general, please contact Edith Carson-Supino at 978-282-8490 or by e-mail 
(edith.carson-supino@noaa.gov). 
       

       Sincerely, 

        
 
       Louis A. Chiarella 
       Assistant Regional Administrator 
       for Habitat Conservation 
 
 
cc:  GARFO PRD – E. Carson-Supino 
              GARFO APDS - J. Pelligrino, V. Vecchio   

NY ACOE – S. Ryba, C. Provoncha 
NJDEP – S. Biggins, K. Davis 
FWS – S. Mars 
EPA Region II – M. Finocchiaro 
NEFMC – T. Nies 
MAFMC – C. Moore 
ASMFC – L. Havel  

mailto:jessie.murray@noaa.gov
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