
 

 

 

 

 

CORRESPONDENCE 

sgoutier
Dec HAB

sgoutier
Text Box
#13



 

New England Fishery Management Council 
50 WATER STREET  |  NEWBURYPORT, MASSACH USETTS 01950  |  PHO NE 978 465 0492  |  FAX 978 465 3116 

John F. Quinn, J.D., Ph.D., Chairman  |  Thomas A. Nies, Executive Director 

 
 

November 18, 2020 
 
 
Dr. Lyndie Hice-Dunton 
Executive Director 
Responsible Offshore Science Alliance 
Via email 
 

 Dear Dr. Hice-Dunton: 
 
Thank you for giving us the opportunity to review the Interim Fisheries Resources Research, 
Survey, and Monitoring Guidelines for wind energy areas (WEAs). The guidelines are an 
excellent step towards developing effective monitoring programs that will document the changes 
in the marine environment that result from WEAs, and we appreciate the substantial effort 
required to develop them over a relatively short time period. Specific line by line comments on 
the text are included on the enclosed spreadsheet.  
 
We believe, however, that well-designed guidelines will be most effective if they are an element 
of a holistic monitoring plan, and suggest that additional steps are necessary to assure that 
monitoring is cost effective and capable of informing decisions that impact fisheries and marine 
ecosystems. Specifically, while monitoring guidelines are helpful and necessary, we think it is 
also important to have a process leading to agreement on: 
 

• A conceptual framework for how wind farms affect ecosystems,  
• How these effects translate into impacts,   
• Measures and standards to judge the magnitude of the impacts,  
• A sampling design to efficiently assess impacts relative to standards, and test hypotheses, 
• Priority setting and budgeting (since there will not be enough resources to do it all, 

certainly not all at once), 
• Data management including user-friendly information products to assist decision making, and 
• Performance review.      

 
Ideally, a holistically designed portfolio of monitoring projects will result in a program that is 
greater than the sum of its parts. A thoughtful strategic planning process will help to ensure that 
individually planned, funded, and implemented projects provide the information needed by 
decision makers. Such an approach will also help to reconcile the priorities of different 
stakeholders and better allocate limited resources to fulfill monitoring needs. Furthermore, a 
strategic approach, combined with ROSA’s monitoring guidelines, will help standardize data and 
methods across different projects so that temporal and spatial comparisons can be made 
efficiently (i.e., without spending more than necessary).   
 
Ongoing efforts including the Synthesis of the Science initiative have involved European 
experts. This international collaboration will help us to learn from their successes and challenges 
as we design environmental monitoring programs for the Northeast United States. It will be 



 
important to consider not only specific findings about effects and how they might apply, but also 
whether their planning processes might provide a useful template for our work. For example, the 
Belgian North Sea monitoring program, WinMon.BE, is hypothesis-driven and focused on 
regional-scale insights. Other non-wind-related planning and prioritization processes could be 
considered as examples of effective approaches as well. For example, GLOBEC’s conceptual 
framework with testable hypotheses was designed by an academic scientific steering committee, 
followed by a peer review of the framework, a series of budget priority discussions to decide on 
the priority elements of the plan that should be funded first, how much they should cost, then a 
competitive grants program according to the budget, then workshops to jointly review data, and 
finally a review of program performance. Dr. Mike Sissenwine was involved in this program and 
would be happy to discuss its relevance with you. 
 
Moving towards a holistic monitoring program will be challenging, but we are encouraged that 
ROSA brings together a broad range of experts from diverse organizations, and thus can serve as 
a venue for strategic regional planning. We look forward to working with our colleagues to 
advance mutual interest in producing sound science on wind farms and their impacts on fisheries.   
 

        Sincerely, 
 

  
        Thomas A. Nies 
        Executive Director 

 
 



Last name First name Affiliation Email Page # Line # Comment

Bachman Michelle NEMFC mbachman@nefmc.org 1 24

Of the six listed items, #2 seems most important. Should the primary purpose of the guidelines be to “guide the design and implementation 
of monitoring to maximize the value of data in terms of informing BOEM and other agencies’ needs to understand how wind farms affect 
marine resources, and how to minimize undesirable impacts.” This is a more fleshed-out way of saying “generate meaningful results”.

Bachman Michelle NEMFC mbachman@nefmc.org 1 chart Would be helpful to make the IRMA flowchart much larger

Bachman Michelle NEMFC mbachman@nefmc.org 2 4

These 7 items are a reasonable strategy for designing a monitoring program, but they are pretty obvious.  Hopefully, the remainder of this 
document provides some specifics that help with the design of monitoring for wind farms. It seems like a piece that is missing here is 
prioritizing – maybe that is embedded in #2 ‘concise’ and #3 ‘focus’. We won’t be able to do everything that we might wish, and we may 
struggle to fund enough sampling to have the statistical power to detect changes. 

Bachman Michelle NEMFC mbachman@nefmc.org 2 18 With sampling design, suggest including a reference to power analysis (this is included on p 5 but seems important here too).

Bachman Michelle NEMFC mbachman@nefmc.org 2 23

Does this really mean project duration as in the whole timeframe over which power is being generated, and decommissioning? That would 
be great – but seems to go well beyond the duration of the sampling programs envisioned to date. If the intent is very long-term sampling, 
suggest calling this out more explicitly.

Bachman Michelle NEMFC mbachman@nefmc.org 2 26
Maybe ‘inherent to’ or ‘at the site’ vs. ‘unique to’ the site? Also, seems you are trying to get at studies that can be done within the lease 
without the need for external control areas. An obvious example here would be an assessment of benthic habitat conditions.

Bachman Michelle NEMFC mbachman@nefmc.org 2 30
Maybe ‘Project-specific but local, or sub-regional? Also, locations outside project = control areas. Struggling a bit with site-specific vs. 
project-specific separation – it seems that most site specific studies would benefit from a comparison to locations outside the site. 

Bachman Michelle NEMFC mbachman@nefmc.org 2 44 Could move this up to the beginning of the document. 

Bachman Michelle NEMFC mbachman@nefmc.org 3 11 Should post-construction time frame be specified? Would also be helpful to establish a pre-construction time frame. 
Bachman Michelle NEMFC mbachman@nefmc.org 3 21 Suggest rewording to ‘fisheries use and establish baseline conditions’

Bachman Michelle NEMFC mbachman@nefmc.org 3 23

What does standardized methods mean?  Is it about technology, sampling design, or something else?  Why standardize?  Is this for 
comparison between sites?  If so, what type of comparisons are useful?  Will comparisons be valuable if differences physical conditions and 
depth affect performance of sampling equipment?  Is it more important to design monitoring for comparison between areas or over time 
within a single area?  Standardization may be different for these two type of comparisons.

Bachman Michelle NEMFC mbachman@nefmc.org 4 1

The draft Guidelines talk about a monitoring program to address needs to answer questions about impacts, but how does this list relate to 
the priority questions to be addressed? Also (and this may relate to BOEM’s separation of fishery vs. benthic guidance), why is habitat 
mapping outside this framework, but measurement of oceanographic variables (which also define species’ habitats) within this framework? 
Consider a more holistic approach to measuring habitat characteristics and evaluating habitat usage.

Bachman Michelle NEMFC mbachman@nefmc.org 4 19

So is it statistical or biological significance we are looking for? Monitoring should be designed to detect what’s deemed as biologically 
significant with a specified probability of type 1 and type 2 errors.  That is monitoring shoud be designed to collect data on measure of 
impact for comparisons to standards (i.e., acceptable amounts of impact)?  

Bachman Michelle NEMFC mbachman@nefmc.org 5 20
Is two years really adequate for pre-construction baselines? If BOEM requires at least two years but more is better, suggest saying so in this 
document. Similar comment for post-construction – what is the minimum requirement vs. what is preferred?

Bachman Michelle NEMFC mbachman@nefmc.org 5 23 Stratification by habitat type would require decent habitat maps going into the study. 
Bachman Michelle NEMFC mbachman@nefmc.org 6 11 This is a good diagram to illustrate temporal and spatial comparisons.

Bachman Michelle NEMFC mbachman@nefmc.org 6 14

Sample size determination.  Is there anything unique about sample size determination for wind farm monitoring, or is adequate to say that 
statistical design of sampling will follow well known sampling design methodologies?  This section isn’t really about sample size.  It seems to 
be about deciding what size effect should be detectable by the monitoring program (e.g., for indicators or measures, what is the 
performance standard).  

Bachman Michelle NEMFC mbachman@nefmc.org 6 18 What does it mean to say that sample size should be sufficient to enable replication?
Bachman Michelle NEMFC mbachman@nefmc.org 6 24 What does “If there is high uncertainty about the effect on a species/group, then a smaller effect size should be used” mean?  

Bachman Michelle NEMFC mbachman@nefmc.org 7 1

This list of considerations for determining the effect size to be detected “sounds good”, but is it detailed enough?  For example, why might 
the effect size I want to detect be different between planktivores and piscivores?  For this list to be useful, there needs to be examples that 
illustrate why the considerations might lead to differences in detection threshold for effects.

Bachman Michelle NEMFC mbachman@nefmc.org 8 10 Should include or should consider/could include?
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Bachman Michelle NEMFC mbachman@nefmc.org 12 23

Data Maintenance and Sharing.  This is one of the most important aspects of monitoring programs to assure the maximum value of the 
data.  It requires a rigorously designed inter-comparability standards.  ROSA shouldn’t re-invent the wheel.  There are standards that have 
been developed and applied beginning a couple of decades ago with the advent of US and global commitment to Ocean and Earth 
Observing systems at local to global scales.

Bachman Michelle NEMFC mbachman@nefmc.org 12 28 Has ROSA discussed who might host data sets?
Bachman Michelle NEMFC mbachman@nefmc.org 12 33 Has ROSA considered creating a warehouse for survey reports? 

Bachman Michelle NEMFC mbachman@nefmc.org 13 15

If a wind energy company uses a foreign vessel or foreign research organization to run its monitoring program, this section should at least 
mention the requirement for prior approval of foreign scientific research. See Presidential Proclamation here: 
https://www.whitehouse.gov/presidential-actions/proclamation-revision-united-states-marine-scientific-research-policy/.  Note that the 
Department of State has a key role.

Bachman Michelle NEMFC mbachman@nefmc.org 14 3 It seems important to integrate these two types of plans.
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November 13, 2020 
 
Dr. John Quinn, Council Chair 
New England Fishery Management Council 
50 Water Street, Mill 2 
Newburyport, MA 01950 
 
Re: Recent aquaculture proposals impacting New England Fisheries & Draft NEFMC Aquaculture Policy 
 
Dear Dr. Quinn and Council Members:  
 
Please accept the following comments on behalf of Friends of the Earth, and our members and activists located 
throughout the New England region, to raise our concern over recent federal proposals to advance industrial 
aquaculture in federal waters of the U.S.1  As detailed below, we object to any agenda that furthers destructive and 
industrial aquaculture operations based on the established history of negative environmental and socio-economic 
impacts, and we applaud NEFMC for proceeding with caution when it comes to expansion of this form of seafood 
production.  
 

I. We thoroughly object using offshore finfish aquaculture as a means to increase domestic seafood 

production. 

 
Industrial ocean fish farming – also known as marine finfish or offshore aquaculture – is the mass cultivation of fish in 
the ocean in net pens, pods or cages. Industrial fish farms are known to contaminate waters with pharmaceuticals, toxic 
chemicals, untreated waste and disease. Farmed fish spills can also threaten the wild fish populations and natural 
ecosystems. Coastal businesses could be negatively impacted by the increases in pollution and ecological damage. We 
have been tracking, and are entirely opposed to, the multitude of advances by the federal government to recklessly 
develop and expand this destructive, outdated, and unnecessary form of aquaculture in the United States.  
 
Other countries with marine finfish aquaculture have suffered extensive environmental, socio-economic and public 
health problems associated with the industry. These impacts are varied and widespread, and oftentimes do not come to 
light until years after the damage has been done. The U.S. should acknowledge and learn from these negative 
experiences. Several countries, like Canada, Argentina, and Denmark, are already moving away from offshore 
aquaculture due to these serious impacts.2  
 
Marine finfish aquaculture routinely results in farmed fish escapes that adversely affect wild fish stocks. In August 2017, 
a Cooke Aquaculture facility in Washington State spilled more than 263,000 farmed Atlantic salmon into Puget Sound. 
Long after the escape, many of these non-native, farmed fish continued to thrive and swim free – some were even 
documented as far north as Vancouver Island, west of the Strait of Juan de Fuca, and south of Tacoma, traveling at least 

 
1 See e.g., NOAA, Request for Information on Aquaculture Opportunity Areas, 85 FR 67,519 (Oct. 23, 2020); U.S. Army Corps of 
Engineers, Proposal To Reissue and Modify Nationwide Permits, 85 FR 57, 298 (Sept 15, 2020); NOAA, Recommendations for a 
Comprehensive Interagency Seafood Trade Strategy, 85 FR 41,566  (July 10, 2020); Executive Office of the White House, Promoting 
American Seafood Competitiveness and Economic Growth, Executive Order 13921 (May 7, 2020). 
2 Hallie Templeton (Feb. 10, 2020). International examples offer US a blueprint for aquaculture regulation in 2020. Friends of the 
Earth. https://foe.org/international-examples-offer-us-blueprint-aquaculture-regulation-2020/ 

https://www.federalregister.gov/documents/2020/10/23/2020-23487/aquaculture-opportunity-areas
https://www.federalregister.gov/documents/2020/09/15/2020-17116/proposal-to-reissue-and-modify-nationwide-permits
https://www.federalregister.gov/documents/2020/07/10/2020-14938/recommendations-for-a-comprehensive-interagency-seafood-trade-strategy
https://www.federalregister.gov/documents/2020/07/10/2020-14938/recommendations-for-a-comprehensive-interagency-seafood-trade-strategy
https://www.federalregister.gov/documents/2020/05/12/2020-10315/promoting-american-seafood-competitiveness-and-economic-growth
https://www.federalregister.gov/documents/2020/05/12/2020-10315/promoting-american-seafood-competitiveness-and-economic-growth
https://foe.org/international-examples-offer-us-blueprint-aquaculture-regulation-2020/
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100 miles from the farm.3 Escaped fish increase competition with wild stocks for food, habitat, spawning areas and 
mates. Moreover, reliance on the sterility of farmed fish to prevent interbreeding is never 100% guaranteed; therefore, 
the “long-term consequences of continued farmed [fish] escapes and subsequent interbreeding . . . include a loss of 
genetic diversity.”4 Finally, escaped farmed fish might spread a multitude of parasites and diseases to wild stocks, which 
could prove fatal when transmitted.5 
 
Also on the topic of parasites and diseases, we have significant concerns over the pervasive use of pharmaceuticals and 
other chemicals for prevention and treatment of outbreaks in marine finfish aquaculture facilities. The use of these 
chemicals creates environmental and public health concerns. It is no secret that large concentrated populations of 
animals are more susceptible to pests and diseases due to confined spaces and increased stress. In response, the 
agriculture and aquaculture sectors administer a pharmacopeia of chemicals – and in the open ocean, residues of these 
drugs are discharged and absorbed into the marine ecosystem. For example, the marine finfish aquaculture industry 
treats sea lice with Emamectin benzoate (marketed as SLICE®), which has caused “widespread damage to wildlife,” 
including “substantial, wide-scale reductions” in crabs, lobsters and other crustaceans.6 For example, in Nova Scotia, an 
11-year-long study found that lobster catches plummeted as harvesters got closer to marine finfish aquaculture 
facilities.7 These industrial operations also have a plan in the works to apply Imidacloprid – an extremely hazardous, bee-
killing neonicotinoid – to help control sea lice.8 In addition, the industry has embraced the use of Formaldehyde – a toxic 
carcinogen posing risk to both public health and the marine ecosystem – as a form of disinfectant.9 Finally, the use of 
antibiotics in marine finfish aquaculture facilities is contributing to the public health crisis of antibiotic resistance. In 
farmed fish, there may still be antibiotic and other chemical residues by the time they reach consumers, and they can 
also leach into the ocean, contaminating nearby water and marine life. In fact, up to 75% of antibiotics used by the 
industrial ocean fish farming industry are directly absorbed into the surrounding environment.10 
 
Another serious concern is the direct discharge of untreated pollutants, including excess food, waste, antibiotics, and 
antifoulants associated with industrial ocean fish farms. Releasing such excess nutrients can negatively impact water 
quality surrounding the farm and threaten surrounding plants and animals. These underwater factory farms can also 
physically impact the seafloor, create dead zones, and change marine ecology by attracting and harming predators and 

 
3 Lynda V. Mapes, Seattle Times, Despite agency assurances, tribes catch more escaped Atlantic salmon in Skagit River (Dec. 1, 
2017), available at https://www.seattletimes.com/seattle-news/environment/despite-agency-assurances-tribes-catch-more-
escaped-atlantic-salmon-in-skagit-river/. 
4 Fisheries and Oceans Canada, Newfoundland and Labrador Region, Stock Assessment of Newfoundland and Labrador Atlantic 
Salmon (2016), available at http://waves-vagues.dfo-mpo.gc.ca/Library/40619655.pdf (“Genetic analysis of juvenile Atlantic Salmon 
from southern Newfoundland revealed that hybridization between wild and farmed salmon was extensive throughout Fortune Bay 
and Bay d’Espoir (17 of 18 locations), with one-third of all juvenile salmon sampled being of hybrid ancestry.”); see also Mark Quinn, 
CBC News, DFO study confirms 'widespread' mating of farmed, wild salmon in N.L. (Sept. 21, 2016) 
https://www.cbc.ca/news/canada/newfoundland-labrador/farmed-salmon-mating-with-wild-in-nl-dfo-study-1.3770864. 
5 Jillian Fry, PhD MPH, David Love, PhD MSPH, & Gabriel Innes, VMD, Johns Hopkins University, Center for a Livable Future, 
“Ecosystem and Public Health Risks from Nearshore and Offshore Finfish Aquaculture” at 6-7 (2017) 
https://www.jhsph.edu/research/centers-and-institutes/johns-hopkins-center-for-a-livable-
future/_pdf/research/clf_reports/offshor-finfish-final.pdf 
6 Rob Edwards, The Sunday Herald, Scottish government accused of colluding with drug giant over pesticides scandal, (June 2, 2017) 
http://www.heraldscotland.com/news/15326945.Scottish_government_accused_of_colluding_with_drug_giant_over_pesticides_sc
andal/. 
7 Milewski, et al., (2018) Sea Cage aquaculture impacts market and berried lobster catches, Mar. Ecol. Prog. Ser. 598: 85-97, available 
at https://www.int-res.com/articles/meps2018/598/m598p085.pdf.  
8 Rob Edwards, The Ferret Scotland, Fish farm companies ‘bidding to use bee-harming pesticide (March 17 2020). 
9 Rob Edwards, The Ferret Scotland, Toxic fish farm pesticide polluted ten lochs across Scotland (May 24, 2020). 
10 United Nations, “Frontiers 2017: Emerging Issues of Environmental Concern” at 15 
(2017) https://www.unenvironment.org/resources/frontiers.  

https://www.seattletimes.com/seattle-news/environment/despite-agency-assurances-tribes-catch-more-escaped-atlantic-salmon-in-skagit-river/
https://www.seattletimes.com/seattle-news/environment/despite-agency-assurances-tribes-catch-more-escaped-atlantic-salmon-in-skagit-river/
http://waves-vagues.dfo-mpo.gc.ca/Library/40619655.pdf
https://www.cbc.ca/news/canada/newfoundland-labrador/farmed-salmon-mating-with-wild-in-nl-dfo-study-1.3770864
https://www.jhsph.edu/research/centers-and-institutes/johns-hopkins-center-for-a-livable-future/_pdf/research/clf_reports/offshor-finfish-final.pdf
https://www.jhsph.edu/research/centers-and-institutes/johns-hopkins-center-for-a-livable-future/_pdf/research/clf_reports/offshor-finfish-final.pdf
http://www.heraldscotland.com/news/15326945.Scottish_government_accused_of_colluding_with_drug_giant_over_pesticides_scandal/
http://www.heraldscotland.com/news/15326945.Scottish_government_accused_of_colluding_with_drug_giant_over_pesticides_scandal/
https://www.int-res.com/articles/meps2018/598/m598p085.pdf
https://theferret.scot/fish-farm-companies-bee-harming-pesticide/
https://theferret.scot/formaldehyde-pesticide-fish-farms-lochs/
https://www.unenvironment.org/resources/frontiers
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other species that congregate around fish cages. These predators – such as birds, seals, and sharks – can easily become 
entangled in net pens, stressed by acoustic deterrents, and hunted. In fact, an industrial ocean fish farm caused the 
death of an endangered monk seal in Hawaii, which was found entangled in the net.11 In August 2018, Cooke 
Aquaculture entangled an endangered Humpback whale in large gillnets that it cast to recapture escaped farmed fish 
from a Canada facility.12 These examples are merely two of many unfortunate incidents. 
 
Large populations of farmed fish will require an incredible amount of fish feed, which carries its own environmental, 
public health, and human rights risks.13 Most industrially farmed finfish, like salmon, are carnivorous and require protein 
in their feed. This often consists of lower-trophic level “forage fish,” many of which are already at risk of collapse. Lately, 
aquaculture facilities are relying more on ingredients such as corn, soy, and algae as substitute protein sources, many of 
them genetically engineered, and which do not naturally exist in a fish’s diet. Use of these ingredients can lead to 
heightened, widespread environmental degradation, a heightened demand on natural resources, and a less nutritious 
fish for consumers. Moreover, the fish feed industry is a global contributor to human trafficking and slavery.14 There are 
very few requirements for the industry to include traceability of ingredients or sourcing methods in fish feed, allowing 
these serious problems to pervade. 
 
Finally, permitting commercial, marine finfish aquaculture in the United States could bring formidable economic harm to 
our coastal communities, food producers (on land and at sea), and other marine-reliant industries. Members of the wild-
capture fishing industry have collectively voiced their trepidations over attempting to coexist with the marine finfish 
aquaculture industry, stating that “this emerging industrial practice is incompatible with the sustainable commercial 
fishing practices embraced by our nation for generations and contravenes our vision for environmentally sound 
management of our oceans.”15 These massive facilities could also close off and essentially privatize large swaths of the 
ocean that are currently available for numerous other commercial purposes, including fishing, tourism, shipping, and 
navigation. Given what we know about economies of scale and the business models of modern agriculture and 
terrestrial food production, we can only expect a similar trend at sea: that is, the marine finfish aquaculture industry 
could easily push out responsible, small-scale seafood producers and crop growers. This dynamic equates to an alarming 
imbalance of power, and allows corporations to dominate business structures, production methods, and management 
policies within the industry. Giving corporations disproportionate influence over food production also severely limits 
consumer choices.16 Most important is the fact that our existing seafood producers are acutely struggling from the 

 
11 Caleb Jones, USA Today, Rare Monk Seal Dies in Fish Farm off Hawaii (Mar. 17 2017), available at 
https://www.usatoday.com/story/news/nation/2017/03/17/rare-monk-seal-dies-fish-farm-off-hawaii/99295396/. 
12 Terri Coles, CBC News, Humpback whale freed from net meant for escaped farm salmon in Hermitage Bay (Aug. 14, 2018), 
https://www.cbc.ca/news/canada/newfoundland-labrador/whale-caught-gill-net-cooke-aquaculture-1.4784732.  
13 See generally, Changing Markets Foundation, Until the Seas Run Dry (2019), available at http://changingmarkets.org/wp-
content/uploads/2019/04/REPORT-WEB-UNTILL-THE-SEAS-DRY.pdf (concluding that using wild fish to feed farmed fish “raises 
concerns of overfishing, poor animal welfare and disruption of aquatic food webs; it also undermines food security in developing 
countries, as less fish is available for direct human consumption”). 
14 David Tickler, et al. (2018) Modern slavery and the race to fish, Nature Communications 9: 4643, available at 
https://www.nature.com/articles/s41467-018-07118-9.  
15 Open letter to Members of the U.S. House of Representatives and Senate, Dec. 4, 2018, re: Opposition to marine finfish 
aquaculture in U.S. waters, available at http://foe.org/DecFishFarmingSignOnLetter/.  
16 See generally, Undercurrent News, “World’s 100 Largest Seafood Companies” 
(Oct. 7, 2016) https://www.undercurrentnews.com/report/undercurrent-news-worlds-100-largest-seafood-companies-2016/; Tom 
Seaman, Undercurrent News, “World’s top 20 salmon farmers: Mitsubishi 
moves into second place behind Marine Harvest” (June 29, 2016) https://www.undercurrentnews.com/2016/06/29/worlds-top-20-
salmon-farmers-mitsubishi-movesinto-second-place-behind-marine-harvest/; Aslak Berge, Undercurrent News, “These are the 
world’s 20 largest salmon producers” (July 30, 2017) http://salmonbusiness.com/these-are-the-worlds-20-largest-salmon-
producers/.   

https://www.usatoday.com/story/news/nation/2017/03/17/rare-monk-seal-dies-fish-farm-off-hawaii/99295396/
https://www.cbc.ca/news/canada/newfoundland-labrador/whale-caught-gill-net-cooke-aquaculture-1.4784732
http://changingmarkets.org/wp-content/uploads/2019/04/REPORT-WEB-UNTILL-THE-SEAS-DRY.pdf
http://changingmarkets.org/wp-content/uploads/2019/04/REPORT-WEB-UNTILL-THE-SEAS-DRY.pdf
https://www.nature.com/articles/s41467-018-07118-9
http://foe.org/DecFishFarmingSignOnLetter/
https://www.undercurrentnews.com/report/undercurrent-news-worlds-100-largest-seafood-companies-2016/
https://www.undercurrentnews.com/2016/06/29/worlds-top-20-salmon-farmers-mitsubishi-movesinto-second-place-behind-marine-harvest/
https://www.undercurrentnews.com/2016/06/29/worlds-top-20-salmon-farmers-mitsubishi-movesinto-second-place-behind-marine-harvest/
http://salmonbusiness.com/these-are-the-worlds-20-largest-salmon-producers/
http://salmonbusiness.com/these-are-the-worlds-20-largest-salmon-producers/
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sweeping impacts of the COVID-19 pandemic. The Administration should set aside its flawed mission to advance an 
industry with myriad documented harms, and instead prioritize protecting and assisting our preexisting – and deeply 
struggling – seafood production sectors. 
 
The risks are not isolated to marine finfish operations. Other forms of aquaculture – such as intensive bivalve cultivation 
and large-scale warehouses on land – can also be destructive to essential habitat, water quality, and public health when 
poorly sited and scaled. While wild bivalves are known to clean water, the water quality impacts of intensive shellfish 
aquaculture may not always be beneficial; many aquaculture activities can negatively affect water quality through the 
removal of eelgrass, the increase of wastes from concentrated production, and the disruption of sediments. Other 
significant potential environmental impacts from dense shellfish aquaculture is a reduction in shoreline biodiversity,17 
installation of plastic gear (e.g., PVC tubes, polyethylene anti-predator netting, and polyolefin ropes),18 and use of 
pesticides.19 These massive shellfish operations also pose risks to marine wildlife and public health and safety.20  
 
Massive land-based finfish aquaculture facilities also pose risks. One such facility is being proposed on Maryland’s 
Eastern Shor by Norwegian company AquaCon. Aquacon intend to build the $300 million operation on the outskirts of 
Federalsburg in Caroline County, and aims to harvest 3 million fish a year, weighing 14,000 metric tons. This “harvest” 
will be on par with Maryland’s total annual commercial crab catch.21 The company hopes to follow suit with two 
additional operations on the Eastern Shore over the next six or seven years, ramping up production to 42,000 tons 
annually. This “harvest” would total more than the entire Baywide landings of any fish or shellfish – except for 
menhaden.22 Although these types of operations are referring to themselves as “Recirculating Aquaculture Systems,” 
these are not actually what is commonly defined as a recirculating system (fully recirculating, reusing all waste and 
water within the system – not merely 99%) and have regular discharge. Co-opting the term recirculating aquaculture 
system to describe these facilities, is simply a form of greenwashing the operations, in the hopes of garnering support 
for it by confusing the public about their true nature. Given its scale, the AquaCon facilities are likely to routinely 
discharge millions of gallons of effluent daily off Maryland’s coast.23 Regardless of any dilution efforts, effluent from a 
facility of this size contains alarming amounts of fish waste, excess food, and pharmaceutical residues. Moreover, the 
facility will use a stunningly irresponsible amount of water and have an extreme carbon footprint. Finally, the colossal 
scale of the facility plan is cause for extreme concern for the wellbeing of Maryland’s independent fishing community as 
well as small and mid-sized seafood businesses. Based on these reasons, we are opposed to the facility and strongly 

 
17 See id; Bouwman, L., A. Beusen P. M Glibert, C Overbeek, M Pawlowski, J. Herrera S. Mulsow, R. Yu, and M. Zhou, Mariculture: 
significant and expanding cause of coastal nutrient enrichment, Environ. Res. Lett. 8 (2013); DeFur, P. and D.N. Rader,  Aquaculture 
in estuaries: Feast or famine?  Estuaries Vol. 18, No. 1A (1995); Hastings, R.W. and D.R. Heinle, The effects of aquaculture in 
estuarine environments: Introduction to the dedicated issue, Estuaries Vol. 18, No. 1A (1995); Dethier, M., Native shellfish in 
nearshore ecosystems of Puget Sound, Puget Sound Nearshore Partnership Report No. 2006-04, Published by Seattle District, U.S. 
Army Corps of Engineers, Seattle, Washington (2006); Diana, J.S., H. S. Egna, T. Chopin, M.S. Peterson, L. Cao, R. Pomeroy, M. 
Verdegem, W.T. Slack, M.G. Bondad-Reantaso, and F. Cabello, Responsible Aquaculture in 2050: Valuing Local Conditions and Human 
Innovations Will Be Key to Success, Bioscience, Vol. 63(4) (2013); Bendell, L.I. and P.C.Y. Wan, Application of aerial photography in 
combination with GIS for coastal management at small spatial scales; a case study of shellfish aquaculture (2013).  
18 Bendell, L.I., Favored use of anti-predator netting (APN) applied for the farming of clams leads to little benefits to industry while 
increasing nearshore impacts and plastics pollution, Marine Pollution Bulletin (2015). 
19 Jennifer Wing, Willapa Bay Oyster Farmers Ask State Again For Permission To Use Neurotoxin, KPLU, (Jan. 9, 2016); Wash. Dept. of 
Ecology, Willapa Bay- Grays Harbor: Burrowing Shrimp Control – Imidacloprid (last visited Aug. 1, 2016). 
20 Richard Langan, Kevin Heasman, Shellfish Culture in the Open Ocean: Lessons Learned for Offshore Expansion, Marine Technology 
Science Journal (May 2010). 
21 Timothy Wheeler & Jeremy Cox, Bay Journal News Service, Salmon farm planned on Eastern Shore (Sept. 5, 2020). 
22 Id.. 
23 A similar operation proposed in Maine aims to produce 33,000 tons of fish annually, discharging 7.7 million gallons of effluent 
daily. See Abigayl Curtis, Bangor Daily News, State officials get an earful about proposed Belfast fish farm (Feb. 13, 2020). 

http://www.kplu.org/post/willapa-bay-oyster-farmers-ask-state-again-permission-use-neurotoxin
http://www.ecy.wa.gov/programs/wq/pesticides/imidacloprid/index.html
https://www.researchgate.net/publication/239417794_Shellfish_Culture_in_the_Open_Ocean_Lessons_Learned_for_Offshore_Expansion
https://www.delmarvanow.com/story/news/local/maryland/2020/09/05/salmon-farm-planned-eastern-shore/5701827002/
https://bangordailynews.com/2020/02/13/news/environmental-officials-are-in-belfast-to-hear-about-a-proposed-fish-farm-they-got-an-earful/
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object to the issuance of any permits for its operation and further are very concerned about their usage of the term 
“recirculating aquaculture” in this manner. 
 

II. We recommend amendments to the NEFMC Draft Aquaculture Policy that oppose the development of 

offshore finfish aquaculture in the region. 

 

We applaud the New England Fishery Management Council (NEFMC) for drafting an aquaculture policy that embraces its 
unique authority and expertise with a demand to be integrally involved as federal aquaculutre policies and proposals 
begin to develop along its stretch of the Atlantic coast. As stated in the draft policy, the Council must do all it can at 
every stage to “ensure that aquaculture activities in New England are developed in a manner that is compatible with the 
protection of Council-managed species and their habitats, and with commercial and recreational fishing activites.”  
 
The cultivation of finfish in open water poses a number of significant risks to wild fish stocks, the marine environments, 
wild-capture fisheries, and coastal communities – which cannot be mitigated or avoided. Based on the long-established 
history of environmental and socio-economic problems from marine finfish aquaculture, we respectfully request the 
Committee to undertake amendments to its draft aquaculture policy that clarify its opposition to the use of adjacent EEZ 
waters to develop this unsustainable and destructive form of seafood production. Such an amendment could fit squarely 
in with the spirit of the draft policy to only support aquaculture projects that (1) provide an ecoysystem function and 
service without degradation; (2) minimize adverse environmental impacts; and (3) contribute positively to local and 
regional coastal communities.  
  

III. We recommend the following additional actions by NEFMC with regard to emerging aquaculture 

proposals: 

 
The Magnuson Stevens Act acknowledges the critical relationship between fishing and non-fishing uses of the ocean 
through its mandate to consider all ocean uses when creating or amending fisheries policy. By the same logic, the 
NEFMC has a vested interested in ensuring that emerging ocean policies and uses do not compromise wild-capture 
fishing activities by damaging the ocean ecosystem, disrupting ongoing spatial uses, or harming marine life. Indeed, the 
fish harvesters that NEFMC represents all deeply depend on a healthy, robust marine environment, which would be put 
at significant risk by industrial aquaculture. To help fulfill its responsibilities, we recommend that NEFMC continue to 
embrace and exercise its unique influence and authority to undertake the following  activities as related to emerging 
marine aquaculture proposals (many of which are alluded to in the draft aquaculture policy): 
 

• Request the Secretary of Commerce to initiate Essential Fish Habitat consultations on all proposed aquaculture 

permits or siting proposals – including the draft nationwide permits and any future AOA designations in the 

region – at the earliest possible opportunity, not to be consolidated with other environmental review 

procedures.  

 

• Coordinate and provide input into proposed aquaculture permits or siting proposals – including the draft 

nationwide permits and any future AOA designations in the region – to the extent allowed by the environmental 

review procedures in the National Environmental Policy Act (NEPA), the Clean Water Act (CWA), and the Coastal 

Zone Management Act (CZMA). 

 

• Provide to the Secretary of Commerce, Secretary of Interior, and Secretary of Defense an assessment of the 

environmental and socio-economic risks of industrial aquaculture in the region and request that the assessment 

be incorporated into all agency strategies and decisions on aquaculture proposals and policies for the region. 
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This assessment may be incorporated in a number of current NEFMC processes, including but not limited to, 

eosystem-based management processes, including Fishery Ecosystem Plans; fishery management plan updates 

and amendments; and the Council’s work with fishery agencies, tribes, and land and water management 

agencies to assess habitat conditions and develop comprehensive restoration plans. (MSA § 305(b)) 

 

• Incorporate language into conservation and management measures that rejects marine finfish aquaculture 

facilities in the region based on the industry’s impacts on ocean health and wild fish productivity abundance, 

and distribution. 

 
IV. We recommend that the NEFMC request the following priorities for the Interagency Seafood Trade Task 

Force: 

 

We are concerned with the overarching goal of the May 7 Executive Order to increase domestic seafood production – 
principally through offshore finfish aquaculture development – to address the overstated problem that we import too 
much seafood. At the same time, the EO ironically seeks to increase our seafood exports, and mandates the Task Force 
to explore recommendations and provide trade strategy to achieve this goal, which will only exacerbate the perceived 
“trade deficit” problem. Additionally, COVID-19 has shuttered communities, closing large swaths of the domestic market 
to our fishing industry and creating a glut of American seafood.24  
 
This situation has become especially vital in recent months as more and more people in the U.S. struggle to feed their 
families as the COVID-19 pandemic has caused many to lose income and disrupted supply chains in the seafood industry. 
Research has shown that 23% of us here in the U.S. are now affected by food insecurity, almost double since before the 
pandemic, with Black and minority communities being especially hard hit.25 With almost a quarter of all Americans being 
affected, this is an urgent, nationwide priority that must be addressed. Therefore, rather than prioritizing the export of 
U.S. seafood to increase profit and trade statistics, it behooves the Task Force to instead promote the domestic sale of 
U.S. seafood products.  
 
Moreover, increasing exports of U.S.-produced seafood will deny U.S. consumers access to high-quality, sustainably 
harvested product, resulting in the continued import of cheaper, foreign seafood for domestic consumers. Research has 
shown that much of the seafood into the U.S. is produced in very problematic ways. Approximately half of our imported 
seafood is industrially farmed, which has a number of socio-economic and environmental problems noted in Section I 
above.26 And up to 32% of imported wild shrimp, crab, salmon and other catch is illegally poached.27 Illegal fishing puts 
even more pressure on wild populations such that legal harvest is barely sustainable, and displaces those in the fishing 

 
24 Laura Reiley, Washington Post, “Commercial fishing industry in free fall as restaurants close, consumers hunker down and vessels 
tie up” (Apr. 8, 2020). 
25 Alvin Powell, The Harvard Gazette, Hunger on the rise amid pandemic (July 1, 2020), 
https://news.harvard.edu/gazette/story/2020/07/covid-19-leaving-some-americans-sick-and-hungry/ 
26 Darryl Fears, The Washington Post, Seafood study: up to 32% imported to U.S. is caught illegally (Apr. 20, 2014), 
https://www.washingtonpost.com/national/health-science/seafood-study-up-to-32-percent-imported-to-us-is-caught-
illegally/2014/04/20/3ceeabe0-c04d-11e3-bcec-b71ee10e9bc3_story.html 
27 NOAA, Global Wild Fisheries. https://www.fishwatch.gov/sustainable-seafood/the-global-picture#:~:text=to%20United%20States-
,NOAA%20Fisheries%20estimates%20that%20the%20United%20States%20imports%20more%20than,of%20more%20than%20%241
0.4%20billion. 

https://www.washingtonpost.com/business/2020/04/08/commercial-fishing-coronavirus/
https://www.washingtonpost.com/business/2020/04/08/commercial-fishing-coronavirus/
https://news.harvard.edu/gazette/story/2020/07/covid-19-leaving-some-americans-sick-and-hungry/
https://www.washingtonpost.com/national/health-science/seafood-study-up-to-32-percent-imported-to-us-is-caught-illegally/2014/04/20/3ceeabe0-c04d-11e3-bcec-b71ee10e9bc3_story.html
https://www.washingtonpost.com/national/health-science/seafood-study-up-to-32-percent-imported-to-us-is-caught-illegally/2014/04/20/3ceeabe0-c04d-11e3-bcec-b71ee10e9bc3_story.html
https://www.fishwatch.gov/sustainable-seafood/the-global-picture#:~:text=to%20United%20States-,NOAA%20Fisheries%20estimates%20that%20the%20United%20States%20imports%20more%20than,of%20more%20than%20%2410.4%20billion.
https://www.fishwatch.gov/sustainable-seafood/the-global-picture#:~:text=to%20United%20States-,NOAA%20Fisheries%20estimates%20that%20the%20United%20States%20imports%20more%20than,of%20more%20than%20%2410.4%20billion.
https://www.fishwatch.gov/sustainable-seafood/the-global-picture#:~:text=to%20United%20States-,NOAA%20Fisheries%20estimates%20that%20the%20United%20States%20imports%20more%20than,of%20more%20than%20%2410.4%20billion.
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industry who operate responsibly.28 Documentation of imported fish is lax, making it difficult to trace the seafood from 
harvest to processing, which often occurs in multiple countries, each with their own set of regulations.  
 
Instead of promoting exports of domestic seafood, the Task Force should focus its attention on the following objectives: 
 

• Increase regulatory controls in the U.S. to prohibit seafood imports from countries that do not meet our high 

standard for ethical and sustainable production. Allowing imports from these countries creates an unfair 

advantage over American seafood and exacerbates harm to consumers and struggling domestic wild-capture 

fishing communities who are operating responsibly and abiding by government regulations.   

 

• Focus on correcting our flawed tracking program for seafood trade, which relies on inaccurate tracking and 

reporting methods that double-counts seafood of domestic origin that is exported abroad for processing but re-

imported for sale and consumption back here in the U.S. These erroneous figures are used as a primary reason 

to bring industrial aquaculture to the U.S. as a silver-bullet solution to the perceived seafood trade deficit. 

 

• And, explore methods to end the export of seafood for cheap processing abroad by fostering and incentivizing 

domestic seafood processing here at home. 

In conclusion, we are deeply concerned over recent proposals that seek to advance the growth of industrial aquaculture 
– many without proper oversight, environmental review and public participation processes, and other assurances to 
adequately protect water quality, wildlife habitat, and coastal economies. It is clear that industrial aquaculture has 
myriad, inherent environmental and socio-economic harms. Instead of treading carefully toward permitting an emerging 
industry with well-documented harms, we are alarmed that federal agencies have taken measures to rush the regulatory 
and environmental review processes to speed production while ignoring many risks and external costs.  
 
Based on industrial aquaculture’s long-established history of environmental and socio-economic risks, we do not support 
these proposals, or any future policies that prioritize this risky method of seafood production. We urge the NEFMC to 
adopt the above recommendations and object to any efforts that would assist the hasty development of this dangerous 
industry. 
 
Thank you for accepting these comments. I am available for any follow-up you may have in response to this 
communication. 
 
Sincerely, 
 
Hallie Templeton 
Senior Oceans Campaigner 
Friends of the Earth 
htempleton@foe.org  
1101 15th Street, NW 
11th Floor 
Washington, DC 20005 

 
28 Ian Urbina, NBC News, The deadly secret of China's invisible armada (July 22, 2020) (“China is sending a previously invisible 
armada of industrial boats to illegally fish in North Korean waters, violently displacing smaller North Korean boats and spearheading 
a decline in once-abundant squid stocks of more than 70 percent.”). 

mailto:htempleton@foe.org
https://www.nbcnews.com/specials/china-illegal-fishing-fleet/
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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 
 
 
 
 

 
       November 10, 2020  
 
 
 
E.L. Calahan 
Captain, U.S. Navy Commanding Officer 
Department of the Navy 
Naval Weapons Station Earle 
201 Highway 34 
Colts Neck, New Jersey 07722 
 
RE: EFH Consultation for Maintenance dredging of approach channels, turning basin, berth 
areas and Sandy Hook Federal Navigation Channel U.S. Department of the Navy Naval 
Weapons Station Earle 
 
Dear Mr. Calahan: 
 
We have reviewed the essential fish habitat (EFH) assessment for the U.S. Navy’s proposed 
maintenance dredging at Naval Weapons Station Earle (NWS Earle), located along Sandy Hook 
Bay in Monmouth County, New Jersey. The US Navy proposes to dredge a maximum of 2.3 
million cubic yards (CY) of material from the Navy piers, turning basin, berth, and a portion of 
the Sandy Hook Federal Navigation Channel from NWS Earle eastward to the channel entrance 
in the Atlantic Ocean. Dredging will be done using a clamshell bucket dredge. Three placement 
options are being considered; ocean placement at the Historic Area Remediation site (HARS) in 
the Atlantic Ocean offshore of Sandy Hook, ocean placement at Sea Bright Offshore Borrow 
Area (SBOBA) in the Atlantic Ocean offshore of Sandy Hook, and upland placement of material 
unsuitable for aquatic disposal at Port Tobacco at Weanack, Virginia. Dredging activities are 
split into nine distinct areas and scheduled to take place between 2021 and 2022 with an 
expected 15,000 CY of material to be dredged daily.  
  
Magnuson Stevens Fishery Conservation and Management Act 
The project area has been designated as EFH for a number of federally managed species 
including Atlantic butterfish (Peprilus triacanthus), Atlantic sea herring (Clupea harengus), 
bluefish (Pomatomus saltatrix), black sea bass (Centropristis striata), pollock (Pollachius 
virens), whiting (Merluccius bilinearis), yellowtail flounder (Limanda ferruginea), monkfish 
(Lophius americanus), red hake (Urophycis chuss), scup (Stenotomus chrysops), summer 
flounder (Paralichthys dentatus), winter flounder (Pseudopleuronectes americanus), 
windowpane flounder (Scophthalmus aquosus), king mackerel (Scomberomorus cavalla), 
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Spanish mackerel (Scomberomorus maculates), cobia (Rachycentron canadum), clearnose skate 
(Raja eglanteria), little skate (Leucoraja erinacea), winter skate (Leucoraja ocellata) and others.  
The project area is also EFH for several highly migratory species including dusky shark 
(Carcharhinus obscurus), sandbar shark (Carcharhinus plumbeus), and sand tiger shark 
(Carcharias taurus) and others.   
The Magnuson-Stevens Fishery Conservation and Management Act (MSA) and the Fish and 
Wildlife Coordination Act (FWCA) require federal agencies to consult with one another on 
projects such as this that may adversely affect EFH and other aquatic resources. In turn, we must 
provide recommendations to conserve EFH. These recommendations may include measures to 
avoid, minimize, mitigate, or otherwise offset adverse effects on EFH resulting from actions or 
proposed actions authorized, funded, or undertaken by that agency. This process is guided by the 
requirements of our EFH regulation at 50 CFR 600.905, which mandates the preparation of EFH 
assessments and generally outlines each agency’s obligations in this consultation procedure.  
 
We have reviewed the EFH assessment for this project and while we cannot concur that the 
project will not impact EFH adversely, we agree that impacts of the dredging can be minimized 
through the use of seasonal work windows to protect sensitive life stages of federally managed 
species such as winter flounder. The impacts associated with the use of the HARS have also been 
addressed though our consultation with the US Environmental Protection Agency on the 
management of the HARS. However, the use of the SBOBA as a placement site for this material 
has not been adequately addressed in your EFH assessment, nor has it been covered by any 
previous EFH consultations undertaken by the New York District Army Corps of Engineers.   
 
Winter Flounder 
Winter flounder migrate into shallow water or estuaries and coastal ponds to spawn, and tagging 
studies show that most return repeatedly to the same spawning grounds (Lobell 1939, Saila 1961, 
Grove 1982 in Collette and Klein-MacPhee 2002). They typically spawn in the winter and early 
spring although the exact timing is temperature dependent and thus varies with latitude (Able and 
Fahay 1998). Winter flounder have demersal eggs that sink and remain on the bottom until they 
hatch. After hatching, the larvae are initially planktonic, but following metamorphosis they 
assume an epibenthic existence. Winter flounder larvae are negatively buoyant (Pereira et al. 
1999) and are typically more abundant near the bottom (Able and Fahay 1998).  These life stages 
are less mobile and thus more likely to be entrained by a dredge. In your EFH assessment, you 
provide project minimization measures which specifically include seasonal restrictions protective 
of incoming adult winter flounder (November 15 through December 30) for dredging areas D, E, 
F, G, and H and protective of winter flounder early life stage (January 15 through May 31) for 
dredging areas B1, B2, C1, and C2. We appreciate that the seasonal work windows have been 
incorporated into project planning based on previous maintenance dredging permits and 
coordination with us.  
 
Blue Crab 
Dredging within NWS Earle and the associated channels may also affect blue crab (Callinectes 
sapidus). Blue crabs enter channel and slough areas of the project area in November, burrowing 
into surficial sediments as water temperature declines. Overwintering in a dormant, immobile 
state until water temperature rises in the spring; these and other organisms are in a torpid state 
and would be unable to escape entrainment into the dredge plant. Steimle et al. (2000) has  
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documented that juvenile blue crabs are a food source for several state and federally managed 
fish species including winter flounder, little skate, winter skate, scup, and summer flounder. The 
EFH final rule states that the loss of prey may be an adverse effect on EFH and managed species 
because the presence of prey makes waters and substrate function as feeding habitat and the 
definition of EFH includes waters and substrate necessary to fish for feeding. Therefore, actions 
that reduce the availability of prey species, either through direct harm or capture, or through 
adverse impacts to the prey species' habitat may also be considered adverse effects on EFH. As a 
result, activities that adversely affect blue crabs and their overwintering habitat can adversely 
affect the EFH for juvenile winter flounder, little skate, scup and summer flounder by reducing 
the availability of prey items. We appreciate that seasonal work windows protective of 
overwintering blue crabs (December 1 through March 31) have been incorporated as 
minimization measures for dredging areas C2, D, and E, as indicated in your EFH assessment. 
 
Sand Placement  
In the EFH assessment, the HARS and SBOBA are indicated as the preferred aquatic placement 
options for suitable dredged material. The HARS has served as the primary disposal site for 
dredged material from the Port of New York and New Jersey and has been approved for use 
during previous NWS Earle dredge maintenance operations. The SBOBA is not an approved 
ocean disposal site.  It is designated as a sand borrow area for beach nourishment/replenishment 
projects by the US Army Corp New York District (NY District) and New Jersey Department of 
Environmental Projection (NJDEP). In recent years, the SBOBA has been used by the NY 
District as a temporary placement area for sand dredged within the Sandy Hook Federal 
Navigation Channel near the tip of Sandy Hook, under the conditions that dredging and 
placement activities within the SBOBA are provided annually to us to ensure the cumulative 
effects of sand placement and dredging are no more than the minimal. Without information 
documenting that the material will be placed in the same location that was recently dredged and 
the dates that dredging took place, it is not possible to assess whether or not the benthic 
community in the borrow area has recovered or how EFH will be affected.  
According to the EFH assessment, coordination between the U.S. Army and NY District 
occurred in August 2020, in which the NY District identified an area within the SBOBA for 
short term placement of sand material from the NWS Earle maintenance dredging operations to 
be used in near future beach nourishment projects. However, the exact location of the placement 
site within the SBOBA has not been provided to us, nor have the locations of future beach 
nourishment projects. Additionally, the placement of sand material from NWS Earle has not 
been incorporated into the previous EFH consultations by the NY District regarding the dredging 
in the Sandy Hook Channel and the use of the SBOBA. It is also concerning to us that you 
indicate a need for clean sand material for near future beach nourishment projects, but have not 
provided more details on these projects or demonstrated that direct beach placement to avoid re-
disturbing the benthic habitat is not possible. We have repeatedly and consistently made this 
recommendation to the NY District for their dredging of the Sandy Hook Channel. 
As the SBOBA operates under the NY District’s jurisdiction, if the U.S. Navy continues to 
consider it for aquatic placement of dredged material for the NWS Earle maintenance dredging 
operations, the NY District will need to reinitiate consultation with us for the use of this 
additional source and will also need to provide an updated annual report of past, present, and 
future dredging and placement operations. As such, we do not recommend the use of the SBOBA  
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for placement of dredged materials and encourage the U.S. Navy to continue coordinating with  
the NY District on projects where the material may be beneficially reused with direct placement 
or that the material be placed at the HARS.  
 
EFH Conservation Recommendations  
Pursuant to Section 305(b)(4)(A) of the MSA that you adopt the following EFH conservation 
recommendations to minimize or offset adverse impacts on EFH:  

• Continue to adhere to the seasonal work windows to avoid and minimize impacts to 
winter flounder and overwintering blue crabs. 

• Place dredged material at the HARS or, if suitable grain size, directly on to beaches that 
are part of the NY District’s federal beach replenishment program. 

Please note that Section 305(b)(4)(B) of the MSA requires the US Navy to provide us with a 
detailed written response to these EFH conservation recommendations, including a description of 
measures adopted by the US Navy for avoiding, mitigating, or offsetting the impact of the 
project on EFH.  In the case of a response that is inconsistent with our recommendations, Section 
305(b) (4) (B) of the MSA also indicates that the US Navy must explain its reasons for not 
following the recommendations. Included in such reasoning would be the scientific justification 
for any disagreements with us over the anticipated effects of the proposed action and the 
measures needed to avoid, minimize, mitigate, or offset such effects pursuant to 50 CFR 
600.920(k).  
 
Please also note that a district and further EFH consultation must be reinitiated pursuant to 50 
CRF 600.920 (j) if new information becomes available, or if the project is revised in such a 
manner that affects the basis for above determination.  
 
Endangered Species Act 
Federally listed species may be present in the project area. Consultation, pursuant to Section 7 of 
the Endangered Species Act (ESA) of 1973, may be necessary. The U.S. Navy will be 
responsible for determining whether the proposed action is likely to affect listed species. We 
understand that you are currently working with NOAA Fisheries on submitting a request for ESA 
consultation. When project plans are complete, the U.S. Navy should submit their determination 
of effects, along with justification for the determination, and a request for concurrence to 
nmfs.gar.esa.section7@noaa.gov. After reviewing this information, NOAA Fisheries would then 
be able to conduct a consultation under Section 7 of the ESA.  
 
Conclusion 
We look forward to continued coordination on this project.  If you have any questions or need 
additional information, please call Jessie Murray at (732) 872-3023 or by e-mail 
(Jessie.murray@noaa.gov).  Should you have any questions about the Section 7 consultation 
process in general, please contact Edith Carson-Supino at 978-282-8490 or by e-mail 
(edith.carson-supino@noaa.gov). 
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      Sincerely, 

       
      Louis A. Chiarella 
      Assistant Regional Administrator 
      for Habitat Conservation  
 
 
cc:   

USN – P. Chizmadia 
GARFO PRD – E. Carson-Supino 
ACOE NAN – S. Ryba, G. Perlas, J. Gallo, E. Wrocenski 
NJDEP – S. Biggins, K. Davis 
FWS – S. Mars 
EPA Region II – M. Finocchiaro 
NEFMC – T. Nies 
MAFMC – C. Moore 
ASMFC – L. Havel  
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October 30, 2020 
 
 
 
Michael Landis, Chief 
Operations Division 
Philadelphia District 
U.S. Army Corps of Engineers 
Wanamaker Building 
100 Penn Square East 
Philadelphia, PA 19107-3390 
 
RE:  Oyster Creek Channel Dredging and Placement Project; under 

Section 1122 of the Water Resources Development Act of 2016 
 
Dear Mr. Landis: 
 
On October 2, 2020, we provided you with 11 essential fish habitat (EFH) conservation 
recommendations (CRs) to avoid, minimize, or otherwise offset adverse impacts to EFH that 
would result from the proposed Oyster Creek channel dredging and aquatic placement project in 
Barnegat Bay, Ocean County, New Jersey. The project will likely take place during November 
and December of 2020 and will remove an estimated 25,000 cubic yards of material from the 
Oyster Creek channel and place that material at an aquatic placement site known as Site 6 
(approximately 39.786912, -74.155386) in Barnegat Bay, located west of previously created 
islands known as Sites 26A and 26B. We have reviewed the responses to our CRs provided by 
your staff via email dated October 22, 2020, and although we appreciate the responses, we 
continue to recommend that all CRs are adopted or incorporated into the project to avoid and 
minimize impacts to EFH, federally managed species, and other NOAA-trust resources. 
Additionally, because of the varied nature of proposed project actions and impacts, combined 
with lack of site-specific data, we request the District reinitiate consultation or conduct a wholly 
separate consultation for any placement or disposal activities at sites other than Site 6.   
 
Corps Responses to our Essential Fish Habitat CRs 
 
In response to our CRs, provided as reference in Appendix A, you accepted in full and in part 
some recommendations and declined to incorporate other recommendations. In summary, CRs 1, 
3, and 8 were accepted without modification. We appreciate these efforts, especially the 
commitment to continue coordination and consultation with us throughout the development of 
the project and for the assurance to reinitiate consultation, if appropriate. We encourage the 
District to work with us and other federal and state agencies and regional experts as the Oyster 
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Creek dredging and Site 6 placement project moves forward. The development of a workgroup  
or committee could be beneficial in planning and coordinating future actions in a collaborative 
setting, where real-time decisions can be made in an iterative process using the results of 
monitoring data, changing environmental conditions, and other elements.  
 
The responses to our remaining CRs indicate that the CRs have been addressed. However, some 
of the responses appear inconsistent with the CRs or omit important elements provided in the 
recommendations. We remain concerned about various issues, including project planning, site-
specific surveying/sampling, and monitoring, which either have not been sufficiently addressed, 
or will not be conducted or provided for review prior to pilot project implementation (i.e., dredge 
material placement). More specifically, the purpose of site-specific surveying/sampling is not 
post hoc notification to us and other federal and state agencies and regional experts of the 
resources that were present in the dredge material placement areas. The purpose of site-specific 
surveys/sampling is to identify the resources present in the area as part of a comprehensive 
resource assessment to allow for the evaluation of potential impacts of the project and 
subsequent avoidance, minimization, and potential mitigation. Furthermore, confusion remains 
regarding various elements of the project, as well as which project actions are considered as part 
of the “pilot” and which actions will be part of a full-scale implementation project. As such, we 
offer further information and clarifications below. Based on our understanding, the “pilot” 
project appears to be a one-time placement in Fall of 2020, whereas the full-scale 
implementation is future maintenance dredging of Oyster Creek and subsequent placements at 
Site 6 over an indefinite period of time with an unknown number of placements potentially 
occurring at Sites 10 and 11 for an unknown period of time.  
 
EFH CR 2 
 
In the response cover letter, the pilot project, which includes dredging and aquatic placement of 
dredge material in Barnegat Bay, is considered a one-time event. The end date for the pilot 
project, as indicated in the response to CR 2, is 30 days plus additional time required to complete 
post-construction monitoring and reporting. However, the response goes on to state that future 
monitoring efforts conducted for future maintenance dredging and beneficial use placements will 
be dictated by the frequency of maintenance dredging needs, results of the initial monitoring 
effort, and amount of future year funding available. As such, there appears to be some 
uncertainty on the intended length of the project. If the project is only intended to be a one-time 
event, which includes dredging and placement at a single location (Site 6), then additional future 
efforts with placements at different locations, should be considered as a separate, non-pilot 
project, or be included in the analysis of effects of the current project.  
 
As indicated in the response, results from the pilot project would be used to inform future 
dredging and placement in subsequent consultations. It is concerning that the pilot project 
appears to only include the minimal time for dredging and placement, and does not consider 
additional time for monitoring. Five years is the typical minimum time for monitoring to 
determine if a project is on a trajectory to meet its success criteria. Clarification should be 
provided to us which separates the intended timeline and elements included in the pilot project 
versus the overall future full-scale implementation project. We also encourage you to continue to 
coordinate with us and ensure full funding for the recommended five years of post-construction 
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monitoring. If the one-time placement at Site 6 is the only pilot project that is proposed, the area 
should be monitored for a period of 5 years without additional actions (e.g., material placement, 
dredging) to determine if the pilot is a success (success should be specifically defined), has not 
resulted in adverse impacts to adjacent submerged aquatic vegetation (SAV) and other habitats, 
and can be implemented on a larger scale. Additionally, as it appears Sites 10 and 11 are not 
considered as part of the pilot, have different goals and objectives, and will occur in another area 
of Barnegat Bay at another time in the future, they should not be included in the current project 
and consultation.  
 
EFH CR 4 
 
The response to CR 4 indicates that the District is working to develop a monitoring program to 
be implemented for the placement operation, which is intended to serve as a case study for 
ongoing research and development, and that the habitat characterization data will be 
incorporated. As indicated in our CR, pre-project survey/sampling should take place prior to any 
placements and the results should be submitted to us prior to placement for review, comment, 
and planning assistance and to evaluate ways to avoid, minimize, and mitigate potential impacts 
to aquatic resources. Based on your response, this data is intended to be presented post hoc, 
which does not aid in planning assistance or allow for avoidance and minimization measure, but 
is simply a notification. Additionally, since we have not been provided with the elements of the 
pre-placement habitat characterization, it is unclear what elements will be collected and how that 
data will inform the performance standards and future monitoring to reach the overall goals of 
the project. At present, we have not received information on grain sizes, hydrodynamics, and 
other physical, biological, and chemical elements at the proposed placement site.  
 
EFH CR 5 
 
In the response to EFH CR 5, you noted that the sites were purposely selected by the natural 
resource agency evaluation team, based on NJDEP shellfish mapping (noting absence or 
presence of low populations), the absence of SAV due to excessive water depths which were 
confirmed through a September 2, 2020, pre-construction field assessment, and that the pilot 
activities will take place outside of the SAV growing season. Your response also indicates a 
commitment to avoid adverse impacts to any shellfish or SAV located near, but outside of the 
placement site. However, it was unclear from the response if a project-specific shellfish survey of the 
area was conducted or if desktop analyses using previous mapping efforts were conducted. Although 
previous mapping efforts provide a general indication of historic shellfish distribution and 
abundance, we recommend ground-truthing this information and conducting project-specific 
sampling to determine current distribution and abundance within the project area during the year or 
season of project implementation. Additionally, it is unclear from your response if you accept the 
recommendation that barges used during construction will avoid being moored within SAV and what 
specific monitoring will take place to ensure adverse impacts to shellfish and SAV located near, but 
outside of the placement site. 
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EFH CRs 6 and 7 
 
The response to CRs 6 and 7 was combined but did not address a majority of the substantive 
issues discussed in both CRs. You noted that one-time placement of 25,000 cy of material will 
not accomplish the long-term goal of the project, which is to create island habitat for birds, 
surrounding shallow water habitat and saltmarsh habitat for birds, fish, and invertebrates, and the 
establishment of SAV habitat. By creating island habitat, it appears that our CR to maintain 2 
feet of depth at MLLW to allow for aquatic species use during all phases of the tide and shellfish 
and SAV colonization has been declined as it does not meet the long-term island creation project 
goal. However, in your cover letter, you discuss the amount of material to be placed is 
anticipated to lift approximately 1-2 feet over starting elevations of 7 to 8 feet (MLLW), which 
will result in depths that are not expected to be suitable for SAV colonization for this pilot study. 
As a result, it appears that this CR may have been accepted in the short-term, for the initial 
dredging and placement, but will not be accepted as future dredge material placements occur.  
 
Because it appears multiple projects are being considered as part of this “pilot project” and 
consultation, your response states that the one-time pilot study is not intended to pose adverse 
impacts to neighboring SAV, but continues to reference future events and goals that convert 
existing habitats with little or no explanations of the functional uplift and ecological tradeoffs. 
As discussed above, a clear definition of the pilot study, including the timeline and project 
elements, should be provided, and should be compared to any future full-scale implementation 
project. Information presented in tabular format may aid in our understanding of the various 
proposed project elements. Based on the information provided, it appears as though the pilot 
project will adhere to the CRs, but future full-scale implementation will not. There is also no 
indication that future material placements will avoid SAV and shellfish if they colonize 
placement locations, as recommended by the CRs. Additionally, your response indicates that 
maintenance dredging will be conducted on an as-needed basis, which further confounds the pilot 
versus full-scale implementation issue. 
 
EFH CR 9  
 
It appears as though there is a misunderstanding on the design and use of ecological performance 
standards. It is also unclear if the nearby sites 26A and 26B are intended to be used as reference 
sites for the project. According to the response to CR 9, you indicate that the primary goal or 
objective of the project is to beneficially use dredged channel sediments to eventually create 
more upland and SAV habitat than currently exists (i.e. SAV beds and eventual nesting/foraging 
habitat), as was established through dredged material placements at the nearby sites 26A and 
26B. However, ecological performance standards are developed to understand how a project is 
achieving the objective of benefitting, restoring and enhancing aquatic habitat that resembles an 
ecological reference. These standards should be measureable objectives which help inform how a 
project is progressing toward its overall goal and determine if adaptive management is necessary. 
Additionally, a general project goal that is related to ecological performance standards and 
monitoring is stated in the response as: placement activities will be monitored to inform future 
beneficial use opportunities to keep channel sediments within the natural system. Though this 
goal is worthwhile, it is not an ecological performance standard. Performance standards are 
observable and measurable, objective and verifiable, and can be measured and assessed in a 
practical manner; performance standards are also directly related back to the goal of the project. 
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We continue to recommend this CR be adopted and you work with us and other federal and state 
agencies and regional experts to develop ecological performance standards for this project.  
 
 
EFH CRs 10 and 11 
 
In your response, you indicated that a comprehensive monitoring plan is currently being 
developed and will include pre-, during, and post-placement monitoring. Although you have 
agreed to coordinate with us on the plan, your discussions and explanations provided in response 
to other CRs and the cover letter indicate that monitoring plans, data, and subsequent reporting 
will be combined as a single document, which are more consistent with a “construction 
completion report,” and provides no indication of subsequent yearly monitoring/reporting. The 
monitoring plan is intended to document pre-construction conditions and provide the guidance 
used to measure ecological performance standards to determine if a project is achieving its stated 
goals. The performance standards are then measured and monitored post-construction and yearly 
for a minimum of five years, with results summarized in an annual monitoring report that 
compares to pre-construction conditions and to a documented reference site or reference sites. 
Additionally, you indicated that the duration of the monitoring is to be dictated by both 
maintenance dredging needs and future years’ funding availability, which are both unknown. 
This funding issue is particularly concerning, as this project is stated to be a research and 
experimentation project designed to collect data for future projects, however the ecological 
processes and floral and faunal communities will take years and decades to recover from the 
currently proposed activities. We encourage you to continue to coordinate with us on 
development of the monitoring plan and ensure full funding for the recommended five years of 
post-construction monitoring. As indicated, five years is typically accepted as the minimum 
length of monitor needed to determine if a project is on a trajectory to meet its success criteria. 
 
Conclusion 
 
While we appreciate the District’s fully adopting of CRs 1, 3, and 8, and intent to address the 
remaining CRs, we continue to recommend adverse impacts to areas designated EFH and other 
resources under our purview be avoided and minimized and strongly encourage the District to 
reconsider incorporating our initial CRs into the project. We also encourage the District to 
provide a clearer project description, concise explanation and description of goals/objectives and 
success criteria, detailed and comprehensive monitoring plan with long-term management and 
adaptive management strategies, and commit to meeting with us and other partners to coordinate 
future actions at Site 6. In addition, please note that a distinct and further EFH consultation must 
be reinitiated pursuant to 50 CRF 600.920 (j) if new information becomes available, or if the 
project is revised in such a manner that affects the basis for the EFH determination. 
 
Thank you for the opportunity to provide these comments. Please direct related correspondence 
to the attention of Keith Hanson at 200 Harry S. Truman Parkway, Suite 460, Annapolis, MD 
21401. He may be reached by telephone at 410-267-5650 or by e-mail at 
Keith.Hanson@noaa.gov. 
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      Sincerely, 

       
 
      Louis A. Chiarella 
      Assistant Regional Administrator 
      Habitat Conservation and Ecosystem Services 
 
 
cc: ACOE – R. Ward, B. Conlin, M. Chasten 
PRD - P. Johnsen 
FWS- E. Schrading, S. Mars 
NJDEP – S. Biggins, K. Dacanay 
MAFMC – C. Moore 
NEFMC – T. Nies 
ASMFC –L. Havel 
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Appendix A. EFH Conservation Recommendations 
 
The EFH CRs provided on October 2, 2020 are as follows: 
 

1. Meet with us, other federal and state agencies, and regional experts at least annually to 
provide monitoring updates on the pilot project and to coordinate decision-making on 
future project goals and actions. 

2. Identify an end date for the pilot project activities, after which the cumulative results of 
annual monitoring are assessed, shared, and discussed with us, other federal and state 
agencies, and regional experts to evaluate project “success” and large-scale viability. 

3. To avoid and minimize the impacts of dredging on aquatic habitat, eggs, larvae, free 
swimming fish, and invertebrates, dredging should be avoided from January 1 to June 1 
of any given year. 

4. Comprehensive biological and physical surveying/sampling should take place at each 
placement site prior to any placement and the results should be transmitted to us for 
review, comment, and planning input/assistance. 

a. Survey/sampling should include habitat characterization in the form of depth, 
sediment grain size analysis, hydrology/hydrodynamics, benthic fauna (including 
shellfish), SAV and macroalgae, temperature, salinity, and dissolved oxygen. 

b. Survey/sampling should take place prior to any/each placement cycle (inter 
annual). For example, if placement in Site 6 occurs in Dec. 2020, and is planned 
again for Dec. 2022, pre-placement survey/sampling should take place between 
April and October of 2022 and results shared with us, as mentioned above. 

5. Shellfish and submerged aquatic vegetation (SAV) occur and are mapped within/near the 
project areas (both dredging and placement sites). 

a. Pre-placement surveys (see above) of shellfish and SAV should take place to 
determine the current distribution and abundance of shellfish and SAV in the 
proposed placement sites prior to all placements throughout the life of the project. 

b. Dredging and placement of material should be avoided in areas where shellfish 
(moderate or high density or reefs/aggregations) and SAV occur or have been 
mapped. 

c. Dredging should be avoided during the SAV growing season (April 15 to October 
15) of any given year to avoid/minimize the impacts of turbidity (including 
shading) and sedimentation. 

d. Barges should not be moored in areas where SAV occurs or has been mapped. 
e. Because the sites are being placed in close proximity to areas where SAV and 

shellfish occur or have been mapped, recruitment and colonization is possible and 
likely. Therefore, surveys for shellfish and SAV should also take place prior to 
any subsequent placements (inter annual), and if shellfish (moderate or high 
density or reefs/aggregations) or SAV occur, material should not be placed. 
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6. All placement sites should remain subtidal during the life of the project to allow for 
aquatic species use during all phases of the tide and shellfish and SAV colonization. In 
order to maintain all areas as subtidal, a two (2) foot buffer should be used at all sites. 
More specifically, material should be placed in a way that always maintains at least 2 feet 
of depth at MLLW. Should shellfish (moderate or high density or reefs/aggregations) or 
SAV colonize the placement site, additional material should not be placed. 

7. Due to the lack of information regarding grain size characterization at the placement sites 
and hydrodynamics, combined with the proximity of dense, healthy submerged aquatic 
vegetation (SAV) beds, placement of material at/in Site 6 should be limited to the furthest 
west and deepest portions of the site, provided it is not shellfish (moderate or high 
density) habitat or the entire site should be shifted to the west. These areas are currently 8 
– 9 feet deep at MLLW. Monitoring (see below) of existing, adjacent SAV beds should 
occur to determine if placements are causing adverse impacts. If placements (and 
resulting turbidity and sedimentation) are resulting in adverse impacts to the adjacent 
SAV beds, all placements at Site 6 should cease. 

8. The dredge pipeline should be floating to avoid damage to existing mudflats, SAV and 
shellfish beds. In areas where the pipeline must cross these habitats, minimize anchor 
placement. Anchors should be placed and removed/moved in a manner that minimizes 
turbidity and damage to SAV. 

9. Ecological performance standards should be developed to determine if the project is 
achieving its objectives of benefitting, restoring and enhancing aquatic habitat that 
resembles an ecological reference. An ecological reference should be established and be 
based on the characteristics of an intact aquatic habitat of the same type within the same 
watershed. The ecological reference should be used to establish the elements of a fully 
functional habitat that is targeted for restoration/enhancement. 

10. A comprehensive monitoring plan should be developed and monitoring should take place 
prior to project implementation and for a minimum of five years post-construction. A 
long-term management plan and adaptive management strategies should also be 
developed for the proposed project. All plans and monitoring reports should be submitted 
to us for review. 

11. As part of any monitoring plan, systematic pre- (baseline) and post-construction sampling 
should be conducted in areas of targeted sediment placement and migration, as well as 
adjacent areas (outside of targeted and migration areas and especially in existing SAV 
beds), to determine the extent of impacts. Sampling plots/locations should be maintained 
for the 5-year post-sampling period. Variables for sampling and monitoring should 
include, at a minimum, sediment physical and chemical properties, elevations 
(topography/bathymetry), emergent and submerged aquatic vegetation, turbidity, benthic 
invertebrates (infauna and epifauna), and nekton (including fisheries). 
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       October 14, 2020 
Lt. Colonel David Park 
District Engineer 
Philadelphia District 
U.S. Army Corps of Engineers 
Wanamaker Building 
100 Penn Square East 
Philadelphia, PA 19107-3390 
 
RE: PSEG Nuclear LLC; Salem County, New Jersey Port Facility (“Hope Creek”)  
CENAP-OP-R-2019-01084-39 
     
Dear Lt. Colonel Park: 
 
Reference is made to Public Notice No. CENAP-OP-R-2019-01084-39, dated October 5, 2020, 
which describes an application by PSEG Nuclear LLC to construct a new port facility in the 
Delaware River adjacent to the Salem Nuclear Power Plant in Lower Alloways Creek Township, 
Salem County, New Jersey to cater to the offshore wind industry that would be located off the 
East Coast of the United States. The work proposed includes:  
 

• Installation of 1,080 linear feet (lf) hot rolled interlocking sheet bulkhead immediately 
adjacent to an existing timber bulkhead using a vibratory hammer. 

• Installation of approximately 1.86 acres of rock riprap in the waterway along the 
bulkhead at a 3:1 slope. 

• Construction of 1,080 lf cast-in-place “low deck” concrete docking structure extending 
approximately 57 feet waterward of the mean high water line (approximately 1.41 acres 
over water) supported with 1,056 thirty-inch square pre-cast concrete piles installed via 
impact hammer. Based on the plans, the bottom of the concrete deck/docking structure is 
located at the mean higher high water line. 

• Installation of a 250 ft. by 450 ft. concrete pad waterward of the delivery section of the 
dock to support the spuds of a jack-up barge.  

• Installation of two 19 ft. by 39 ft. mooring dolphins and one 29 ft. by 39 ft. breasting 
dolphin supported with 29 piles of unknown size or composition.  

• Installation of three steel walkways (33 ft., 50 ft., and 55 ft.) between the dolphins for 
pedestrian access.   

• New dredging of approximately 86 acres of the river to a depth of -35.5 ft. mean lower 
low water with ± 1.5 ft. overdraft removing approximately 1,960,000 cubic yards of 
material described as primarily silt covering sand. Approximately 1.98-acres adjacent to 
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the shoreline would be dredged using an on-shore drag line while the remaining 84 acres 
would be dredged using a hydraulic cutter head dredge. Dredged material will be placed 
into the confined disposal facility adjacent to the project site. Maintenance dredging for a 
period of 10 years after the initial dredging cycle using the same methods for material 
removal and disposal is also proposed.  

• Construction of an approximately 296 lf in-water wall perpendicular to the shoreline at 
the southernmost portion of the site to protect existing subsea cables.  

We request a 30-day extension to the comment period in accordance with the Section 404 
Memorandum of Agreement between our agencies. This is due to the complex nature of this 
proposed large, multifaceted infrastructure project, combined with the scope of the proposed 
impacts/activities and lack of site-specific data on habitats and other aquatic resources. This 
application also lacks National Environmental Policy Act (NEPA) documentation (e.g., 
Environmental Impact Statement or Environmental Assessment), EFH assessment, or other 
detailed analyses of the project impacts and alternatives, and the potential significant impacts to 
aquatic resources. 
 
We request that the Philadelphia District provide the above-mentioned information as soon as 
practicable, so the required consultations and coordination on this project can be initiated.  
As you are aware, this portion of the Delaware River is designated essential fish habitat (EFH) 
for a wide variety of federally managed species including Atlantic herring (Clupea harengus), 
bluefish (Pomatomus saltatrix), summer flounder (Paralichthys dentatus), Scup (Stenotomus 
chrysops), black sea bass (Centropristis striata), and windowpane flounder (Scophthalmus 
aquosus). It is also important habitat for, and is used by, blueback herring (Alosa aestivalis), 
alewife (Alosa pseudoharengus), American shad (Alosa sapidissima), striped bass (Morone 
saxatilis), yellow perch (Perca flavescens), white perch (Morone americana), blue crab 
(callinectes sapidus), weakfish (Cynoscion regalis), hogchocker (Trinectes maculatus), black 
drum (Pogonias cromis), Atlantic croaker (Micropogonias undulatus), Atlantic menhaden 
(Brevoortia tyrannus), American eel (Anguilla rostrata), and others.  
 
The Magnuson-Stevens Fishery Conservation and Management Act (MSA) requires federal 
agencies to consult with one another on projects such as this that may adversely affect EFH and 
other aquatic resources. In turn, we must provide recommendations to conserve EFH. These 
recommendations may include measures to avoid, minimize, mitigate, or otherwise offset 
adverse effects on EFH resulting from actions or proposed actions authorized, funded, or 
undertaken by that agency. This process is guided by the requirements of our EFH regulation at 
50 CFR 600.905, which mandates the preparation of EFH assessments and generally outlines 
each agency’s obligations in this consultation procedure. Because we have not yet received an 
EFH assessment for the proposed action, the required EFH consultation cannot be initiated. 
Further, due to the nature and scope of this project, this consultation is considered an expanded 
consultation pursuant to 50 CFR 600.920(i) and should include the following components:  
 

• A description of the action. 
• An analysis of the potential adverse effects of the action on EFH and the managed 

species. 
• The federal agency's conclusions regarding the effects of the action on EF 
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• Proposed mitigation. 
• The results of an on-site inspection to evaluate the habitat and the site-specific effects of 

the project. 
• The views of recognized experts on the habitat or species that may be affected. 
• A review of pertinent literature and related information. 
• An analysis of alternatives to the action. Such analysis should include alternatives that 

could avoid or minimize adverse effects on EFH. 
• Other relevant information. 

The Fish and Wildlife Coordination Act (FWCA), as amended in 1964, requires that all federal 
agencies consult with us when proposed actions might result in modifications to a natural stream 
or body of water. The FWCA also requires that federal agencies consider effects that these 
projects would have on fish and wildlife and must also provide for improvement of these 
resources. Under this authority, we work to protect, conserve and enhance species and habitats 
for a wide range of aquatic resources such as shellfish, diadromous species, and other 
commercially and recreationally important species. The information contained in the public 
notice is not sufficient to initiate consultation with us under the FWCA.  
 
The Endangered Species Act (ESA) requires federal agencies to ensure, in consultation with 
NMFS, that any action authorized, funded, or carried out by them is not likely to jeopardize 
species listed under the ESA or destroy or adversely modify critical habitat. ESA listed species 
under our jurisdiction that may be present within the action area are the Atlantic sturgeon (four 
endangered Distinct Population Segments (DPS) and one threatened DPS), endangered shortnose 
sturgeon, threatened Northwest Atlantic Ocean DPS of loggerhead, endangered Kemp’s ridley, 
endangered leatherback sea turtles, endangered North Atlantic right whale, and the endangered 
fin whale. In addition, the project area includes designated critical habitat for the Atlantic 
sturgeon New York Bight DPS.  
 
Based on the information provided to us previously as well as information in the Public Notice, 
proposed project activities may affect all listed species present within the action area. We highly 
recommend that you seek technical assistance and cooperation with our staff at an early stage of 
project development and before submitting a request for consultation. This will allow our 
agencies to effectively identify, and you to provide, all the information needed to initiate 
consultation as required by the ESA implementation regulations [50 CFR 402.14(c)].  
 
At present, the public notice and plans do not contain sufficient information to analyze the 
potential impacts and effects of the proposed project, including cumulative and synergistic 
effects. In addition, certain elements of the project are unclear, such as the acreage of impact of 
the in-water wall, and how the wall and other project elements (e.g., new and maintenance 
dredging) will permanently change hydrodynamics of the area especially in light of proposed 
upstream developments such as the proposed dredging of an access channel and berthing areas 
for the proposed expansion of the Port of Wilmington - Edgemoor Port. Furthermore, we are 
concerned that the public notice states that compensatory mitigation would not be required for 
unavoidable impacts to waters of the United States.  
 
Over the last several months, we have had numerous phone calls and email exchanges with 
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Regulatory Branch staff and the applicant regarding information requirements, analyses, and 
other items necessary to conduct the required consultations with us for this project. During a 
phone call with the applicant on March 9, 2020, staff from the Habitat Conservation Division 
detailed site-specific surveys/inspections that should be undertaken to characterize and delineate 
aquatic habitats, identify aquatic resources present in the project area and adjacent areas, and the 
analyses that should occur to evaluate the potential adverse effects of the action on EFH, 
federally managed species, their prey, and other resources under our purview. Those elements 
should all be included in a complete EFH assessment. These items were reiterated by our staff 
during a larger, interagency call on April 28, 2020. 
 
We have also relayed information regarding habitat characterization and requirements of EFH 
assessments through emails dated June 25, 2020, and September 11, 2020. Our June 25, 2020, 
email specifically stated that site-specific surveys/inspections, including benthic habitat mapping 
would be necessary for the EFH assessment. We further stated in the same email that for the 
purposes of the EFH consultation, all benthic habitat types throughout the project area should be 
accurately mapped. The benthic substrates should be mapped through the use of acoustic data 
(e.g., multibeam bathymetry and backscatter; side scan sonar), sediment grain size analysis 
(grabs, not vibracores), and visual imagery. The email further discussed the importance of 
benthic fauna survey data and that this information could be obtained with the same grab 
samples that are used for sediment grain size analysis. Although the public notice has been 
issued, we have not yet seen the results of these site-specific surveys/inspections and the 
information provided to us does not include a detailed analysis of the individual, cumulative and 
synergistic short-, medium- and long-term temporary and permanent/chronic impacts of the 
proposed project on aquatic resources.   
 
Because of the scope of the proposed project, the significant impacts to the Delaware River, the 
lack of site-specific aquatic resource information and the lack of an EFH assessment, we request 
that the current 30-day comment period be extended an additional 30 days to December 4, 2020. 
This extension will allow your staff to provide the information necessary for us to evaluate the 
impacts of the proposed project on our resources. This information should include a full and 
complete EFH assessment, a detailed analysis of project alternatives, minimization measures and 
a compensatory mitigation plan to offset all unavoidable impacts to the aquatic resources of the 
Delaware River. Should you have any questions or wish to discuss this matter further, please 
contact Keith Hanson at (410) 573-4559 or keith.hanson@noaa.gov with our Habitat 
Conservation Division and/or Peter Johnsen at (978) 281-9416 or peter.b.johnsen@noaa.gov 
with our Protected Resources Division. 
 
 
       Sincerely, 

       `  
                                                                         Louis A. Chiarella 
       Assistant Regional Administrator  
       for Habitat Conservation 
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cc:  USACE -  L. Slavitter, M. Hayduk, T. Schaible  
         PRD - P. Johnsen 
         FWS - S. Mars, E. Schrading 
         NJDEP - S. Biggins 
         EPA - M. Finocchiaro  
         MAFMC – C. Moore 
         NEFMC – T. Nies 
         ASMFC –L. Havel  
 
         
       
    
 
 
 
   



From: Bonnie Brady [mailto:greenfluke@icloud.com]  
Sent: Tuesday, October 06, 2020 5:25 PM 
To: Tom Nies <tnies@nefmc.org>; Chris Moore <cmoore@mafmc.org>; Bob Beal <rbeal@asmfc.org>; Emerson 
Hasbrouck <ech12@cornell.edu> 
Cc: Michelle Bachman <mbachman@nefmc.org>; Jessica Coakley <jcoakley@mafmc.org>; lhavel@asmfc.org 
Subject: NYSDEC Artificial Reef (AR) Program Expansion  
 
Gentlemen and Ladies, 
 
I am bringing this to your attention as I was made aware very recently of the proposed expansion of the 
NYSDEC Artificial Reef program two weeks ago through a Newsday article by Mark Harrington 
here. https://www.newsday.com/long-island/nassau/reef-cuomo-hempstead-1.49394632 . What caught my eye 
was the supposed loss of 6800 acres of commercial fishing grounds, especially since it was the first time I had 
heard of the issue. Those losses would include expansions of three reefs that are already in Federal waters plus 
the creation of a fourth 850 acre (1.3 sq mi) east of Cholera.  
 
All of these expansions on the South Shore, for what I can tell so far in speaking to NY and CT commercial 
fishermen, would definitely affect commercial trawl fishermen who fish for fluke and squid in federal waters, 
and possibly gill netters who catch monks and skates, and pot fishermen for Black Sea bass. Not just New York 
fishermen, but by my guess New Jersey, Virginia, NC, Rhode Island and possibly Mass or Maine. 
 
After contacting the DEC and speaking with John Maniscalco, who some of you know, he put me in touch with 
the NYS reef coordinators, Chris LaPorta and Jesse Hornstein and Dawn McReynolds. I had a good 
conversation with them almost two weeks ago in which they discussed the project. They had one meeting re this 
program with NYS MRAC in 2017. A public hearing was then held in Feb 2020. All unbeknownst to any 
commercial fishermen that I had spoken with. Perhaps part of the problem was the MRAC, which is NY’s 
version of a fishery council for advising the NYCDEC, has consistently over time not been fully filled with its 
share of commercial seats, which are appointed by the Governor, and the state legislature. The only thing I can 
think of is that the a commercial rep who fishes both inshore and onshore, that seat specifically went unfilled for 
about five years at least. And no one took this conversation out to the public at large prior to the public hearing 
this February, which I never was aware of.  
 
In any case, the AR coordinators were very gracious and made copies of the 12 reef 22-page document along 
with a large map of all of the reefs throughout Long Island inshore and federal waters for me to take around to 
commercial fishermen to get input. They also gave me the USACE date for comments, which was Sept. 28th, 
and I was able to submit a request to a Ms. Naomi Handell Naomi.J.Handell@usace.army.mil at the USACE 
asking for a 30 day extension so that we could get the input necessary for comments re the specific AR project 
in Smithtown and the 11 others slated for expansion. I spoke to her today and she seemed to be willing to do so. 
I will find out the answer in the near future. 
 
In any case, I wanted to put this on your radar, because I believe for the federal waters, you may want to weigh 
in, and for the instate waters, for those that are from outside of NYS but have a NYS corporate permit, you may 
have fishermen that will be affected or could be displaced. I am slated to have a conference call with the DEC 
toward the end of next week, and if any of you would like to be on the call, please do not hesitate to let me 
know. 
 
I do not have an electronic copy of the larger map, but I will ask Jesse if he has a copy he can forward to me. If 
he does, I will forward it along. 
 
Thanks 
Bonnie Brady 
LICFA 
516-527-3099 

mailto:greenfluke@icloud.com
mailto:tnies@nefmc.org
mailto:cmoore@mafmc.org
mailto:rbeal@asmfc.org
mailto:ech12@cornell.edu
mailto:mbachman@nefmc.org
mailto:jcoakley@mafmc.org
mailto:lhavel@asmfc.org
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.newsday.com_long-2Disland_nassau_reef-2Dcuomo-2Dhempstead-2D1.49394632&d=DwMFaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=i15n19ARg5QaqPVjUiXSAQ&m=B9OCLT8lUEpjhVXi2nS8XN9sW_qcxJLPNhF1YtPnoVU&s=e8GrFAj1dJXYp52FJx4q40jgNOlpIooqIKEok1A5xPQ&e=
mailto:Naomi.J.Handell@usace.army.mil
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Drawing Date: Tuesday, July 14, 2020 

Reef Name: Shinnecock Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°48.600'N   072°27.600'W Boundary Dimensions 1.0 Nautical Mile x 1.0 Nautical Mile (850 acres) 

 Northwest 40°48.600'N   072°28.930'W Depth 90 feet 

 Southeast 40°47.600'N   072°27.600'W Distance 2.16 nautical miles from Shinnecock Inlet 

Southwest 40°47.600'N   072°28.930'W Compass Heading 180 degrees magnetic from Shinnecock Light 

   Body of Water Atlantic Ocean 

   Town/County Southampton, Suffolk County, New York  

   Proposed Work Expand reef site from 35 to 850 acres.  
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Drawing Date: Tuesday, July 14, 2020 

Reef Name: Moriches Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°43.700'N   072°45.500'W Boundary Dimensions 1.0 Nautical Mile x 1.0 Nautical Mile (850 acres) 

 Northwest 40°43.700'N   072°46.820'W Depth 84 feet 

 Southeast 40°42.700'N 072°45.500'W Distance 2.25 nautical miles from Moriches Inlet 

Southwest 40°42.700'N   072°46.820'W Compass Heading 182 degrees magnetic from Moriches Inlet 

   Body of Water Atlantic Ocean 

   Town/County West Hampton Dunes, Suffolk County, New York  

   Proposed Work Expand reef site from 14 to 850 acres.  
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Drawing Date: Tuesday, July 14, 2020 

Reef Name: Fire Island Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°36.100'N   073°11.500'W Boundary Dimensions 1.52 Nautical Miles x 0.66 Nautical Mile (850 acres) 

 Northwest 40°36.100'N   073°13.500'W Depth 73 feet 

 Southeast 40°35.440'N   073°11.500'W Distance 1.53 nautical miles from Jones Beach State Park 

Southwest 40°35.440'N   073°13.500'W Compass Heading 180 degrees magnetic from Fire Island Light 

   Body of Water Atlantic Ocean 

   Town/County Kismet, Suffolk County, New York  

   Proposed Work Expand reef site from 744 to 850 acres.  
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Drawing Date: Tuesday, July 14, 2020 

Reef Name: McAllister Grounds Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°32.488'N   073°38.892'W Boundary Dimensions 1 Nautical Mile x 0.5 Nautical Mile (425 acres) 

 Northwest 40°32.547'N   073°40.209'W Depth 53 feet 

 Southeast 40°31.985'N   073°38.942'W Distance 2.6 nautical miles from Long Beach, New York 

Southwest 40°32.045'N   073°40.265'W Compass Heading 230 degrees magnetic from Jones Inlet 

   Body of Water Atlantic Ocean 

   Town/County Long Beach, Nassau County, New York  

   Proposed Work Expand reef site from 115 to 425 acres.  
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Drawing Date: Tuesday, July 14, 2020 

Reef Name: Hempstead Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°31.500'N   073°31.370'W Boundary Dimensions 1.52 Nautical Miles x 0.66 Nautical Mile (850 Acres) 

 Northwest 40°31.250'N 073°33.350'W Depth 72 feet 

 Southeast 40°30.808'N   073°31.583'W Distance 3.4 nautical miles from Jones Beach Inlet 

Southwest 40°30.553'N 073°33.555'W Compass Heading 215 degrees magnetic from Jones Beach Water Tower 

   Body of Water Atlantic Ocean 

   Town/County Point Lookout, Nassau County, New York  

   Proposed Work Expand reef site from 744 to 850 acres.  
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Drawing Date: Tuesday, July 14, 2020 

Reef Name: Rockaway Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°32.780'N   073°49.670'W Boundary Dimensions 1.30 Nautical Mile x 0.60 Nautical Mile (635 Acres) 

 Northwest 40°32.780'N   073°51.380'W Depth 40 feet 

 Southeast 40°32.200'N   073°49.670'W Distance 2.0 nautical miles from Jacob Riis Park 

Southwest 40°32.200'N   073°51.380'W Compass Heading 115 degrees magnetic from Breezy Point Light 

   Body of Water Atlantic Ocean 

   Town/County Rockaway, Nassau County, New York  

   Proposed Work Expand reef site from 413 to 635 acres.  

 

Maximum 

Reef Profile 

0'............................... 

 

 

 

23 foot 

Control Depth 
 

 

 

23 feet ➘ 
 ................................. 
 

 

 

 

 

 

 
................................. 

40 feet ➚ 



Permit Applicant: James Gilmore, NYSDEC           Sheet 7 of 16 

 

Drawing Date: Tuesday, July 14, 2020 

Reef Name: Smithtown Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°56.052'N   073°10.872'W Boundary Dimensions 505 yards x 300 yards (31 Acres) 

 Northwest 40°55.990'N   073°11.195'W Depth 45 feet 

 Southeast 40°55.909'N   073°10.823'W Distance 0.8 nautical miles from Smithtown, New York 

Southwest 40°55.845'N   073°11.145'W Compass Heading 290 degrees magnetic from Stony Brook  

   Body of Water Long Island Sound 

   Town/County Smithtown, Suffolk County, New York  

   Proposed Work Expand reef site from 3 to 31 acres.  
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Drawing Date: Tuesday, July 14, 2020 

Reef Name: Huntington / Oyster Bay Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°57.649'N   073°27.496'W Boundary Dimensions 500 yards x 500 yards (50 Acres) 

 Northwest 40°57.653'N   073°27.819'W Depth 50 feet 

 Southeast 40°57.407'N   073°27.499'W Distance 1.16 nautical miles from Lloyd’s Point 

Southwest 40°57.408'N   073°27.820'W Compass Heading 45 degrees magnetic from Lloyd’s Point 

   Body of Water Long Island Sound 

   Town/County Huntington, Suffolk County, New York  

   Proposed Work Permit new 50 acre reef site  
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Drawing Date: Tuesday, July 14, 2020 

Reef Name: Port Jefferson / Mount Sinai Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 41°00.030'N   073°03.838'W Boundary Dimensions 500 yards x 500 yards (50 Acres) 

 Northwest 41°00.035'N   073°04.156'W Depth 100 feet 

 Southeast 40°59.787'N   073°03.841'W Distance 1.79 nautical miles from Port Jefferson Inlet 

Southwest 40°59.791'N   073°04.156'W Compass Heading 35 degrees magnetic from Port Jefferson Inlet  

   Body of Water Long Island Sound 

   Town/County Mattituck, Suffolk County, New York  

   Proposed Work Permit new 50 acre reef site  
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Drawing Date: Tuesday, July 14, 2020 

Reef Name: Mattituck Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 41°03.491'N   072°34.087'W Boundary Dimensions 500 yards x 500 yards (50 Acres) 

 Northwest 41°03.500'N   072°34.414'W Depth 100 feet 

 Southeast 41°03.252'N   072°34.098'W Distance 2.37 nautical miles from Mattituck Inlet 

Southwest 41°03.257'N   072°34.415'W Compass Heading 350 degrees magnetic from Mattituck Inlet 

   Body of Water Long Island Sound 

   Town/County Port Jefferson, Suffolk County, New York  

   Proposed Work Permit new 50 acre reef site  
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Drawing Date: Tuesday, July 14, 2020 

  Reef Name: Sixteen Fathom Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°26.430'N   073°22.255'W Boundary Dimensions 1.0 Nautical Mile x 1.0 Nautical Mile (850 acres) 

 Northwest 40°26.430'N   073°20.935'W Depth 100 feet 

 Southeast 40°25.430'N   073°20.935'W Distance 13 nautical miles from Fire Island Inlet 

Southwest 40°25.430'N   073°22.255'W Compass Heading 144 degrees magnetic from Jones Beach Water Tower 

   Body of Water Atlantic Ocean 

   Town/County Hempstead, Nassau County, New York  

   Proposed Work Create a new 850 acre artificial reef site.  
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Drawing Date: Tuesday, July 14, 2020 

Reef Name: Atlantic Beach Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°32.020'N   073°42.400'W Boundary Dimensions 2,000 yards x 1,000 yards (413 Acres) 

 Northwest 40°32.020'N   073°43.700'W Depth 64 feet 

 Southeast 40°31.530'N   073°42.400'W Distance 3.29 nautical miles from East Rockaway Inlet 

Southwest 40°31.530'N   073°43.700'W Compass Heading 147 degrees magnetic from East Rockaway Inlet 

   Body of Water Atlantic Ocean 

   Town/County Atlantic Beach, Nassau County, New York  

   Proposed Work Continued use of reef  
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Drawing Date: Tuesday, July 14, 2020 

Reef Name: Yellowbar Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°38.040'N   073°14.390'W Boundary Dimensions 400 yards x 85 yards (7 acres) 

 Northwest 40°37.930'N   073°14.640'W Depth 38 feet 

 Southeast 40°38.010'N   073°14.370'W Distance 0.1 nautical miles from Robert Moses State Park 

Southwest 40°37.900'N   073°14.630'W Compass Heading 285 degrees magnetic from Fire Island Light 

   Body of Water Great South Bay 

   Town/County Fire Island, Suffolk County, New York  

   Proposed Work Continued use of reef  
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Reef Name: Kismet Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°38.280'N   073°12.450'W Boundary Dimensions 1,000 yards x 50 yards (10 acres) 

 Northwest 40°38.100'N   073°13.060'W Depth 21 feet 

 Southeast 40°38.260'N   073°12.440'W Distance 50 yards from Kismet, New York 

Southwest 40°38.090'N   073°13.050'W Compass Heading 45 degrees magnetic from Fire Island Light 

   Body of Water Great South Bay 

   Town/County Fire Island, Suffolk County, New York  

   Proposed Work Continued use of reef  

 

Maximum 

Reef Profile 

0'............................... 

 

 

 

16 foot 

Control Depth 
 

 

 

 

 

 

16 feet ➘ 
 ................................. 
 

 

 

 
................................. 

21 feet ➚ 



Permit Applicant: James Gilmore, NYSDEC           Sheet 15 of 16 

 

Drawing Date: Tuesday, July 14, 2020 

Reef Name: Twelve Mile Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°37.250’N       072°32.250’W Boundary Dimensions 1 Nautical Mile x 1 Nautical Mile (850 Acres) 

 Northwest 40°37.250’N       072°30.930’W Depth 143 feet 

 Southeast 40°36.250’N          072°30.930’W Distance 11.5 nautical miles from Hampton Bays, New York 

Southwest 40°36.250’N          072°32.250‘W Compass Heading 135 degrees magnetic from Moriches Inlet 

   Body of Water Atlantic Ocean 

   Town/County Westhampton, Suffolk County, New York  

   Proposed Work Continued use of reef  
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Drawing Date: Tuesday, July 14, 2020 

Reef Name: Matinecock Reef 

Reef Corner Latitude Longitude Reef  Site Specifications 

 Northeast 40°54.690'N   073°37.250'W Boundary Dimensions 800 yards x 250 yards (41 acres) 

 Northwest 40°54.580'N   073°37.740'W Depth 45 feet 

 Southeast 40°54.580'N   073°37.210'W Distance 0.4 nautical miles from Matinecock Point 

Southwest 40°54.480'N   073°37.700'W Compass Heading 40 degrees magnetic from Matinecock Point 

   Body of Water Long Island Sound 

   Town/County Matinecock, Nassau County, New York  

   Proposed Work Continued use of reef  

 

Maximum 
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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 
 
    September 28, 2020

 
                                                                                        
Lt. Colonel David Park 
District Engineer 
Philadelphia District 
U.S. Army Corps of Engineers 
Wanamaker Building 
100 Penn Square East 
Philadelphia, PA 19107-3390 
 
RE: Diamond State Port Corporation; CENAP-OP-R-2019-278 
           
Dear Lt. Colonel Park: 
 
With respect to the Diamond State Port Corporation (DSPC) permit application noted above and 
for the reasons described below, at this time we must recommend that the Department of the 
Army (DA) permit for the Edgemoor Port Site project not be issued.  We have reviewed the 
following information provided to us regarding DSPC’s DA permit application to develop a new, 
multi-use containerized cargo facility (“Edgemoor Port Site”) associated with the Port of 
Wilmington at the former Chemours Edgemoor manufacturing facility on the mainstem 
Delaware River in New Castle County, Delaware:  
 

● Essential fish habitat (EFH) assessment dated January 2020; 
● the Corps’ letter stating the EFH assessment was prepared on behalf of the District and 

requesting the initiation of an EFH consultation dated September 4, 2020; 
● project application documents with various dates ranging from July 2016 to July 2020, 

including the Biological Assessment for Endangered Species; 
● Public Notice (PN) CENAP-OP-R-2019-278, dated September 1, 2020; and 
● Revised PN CENAP-OP-R-2019-278 dated July 30, 2020 (original July 24, 2020 PN). 

 
Based on the information provided to us in the documents listed above, we have significant 
concerns about the proposed project, its impact to aquatic resources, the adequacy of the project 
purpose and need documentation, and the lack of a full and complete analysis of alternatives to 
avoid or minimize the adverse effects and compensatory mitigation for unavoidable impacts.  We 
are also deeply concerned that the District and DSCP seem to have discounted decades of data on 
the aquatic resources found within the project area collected by the State of Delaware, the State 
of New Jersey, and others in favor of extremely limited and inadequate survey data produced by 
DSPC’s consultant.  In addition, both the EFH assessment and the Biological Assessment 
provided to us are incomplete, and lack a comprehensive evaluation of direct, indirect, 
individual, cumulative, and synergistic effects in the assessments and application materials 
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provided.  This is especially concerning since we provided the District with extensive comments 
on the consultations required, aquatic resources under our purview, site-specific resources and 
habitat, in our February 28, 2019, response to the District’s request for National Environmental 
Policy Act (NEPA) scoping comments.   
 
Due to the significant impacts that will result from this project, the incomplete consultation, and 
the numerous inaccuracies and inadequacies in Districts’ analysis of effects as discussed in the 
attached document, our recommendation that the DA permit for this project not be issued at this 
time is in accordance with Part IV, Paragraph 3(b) of the Memorandum of Agreement (MOA) 
between our agencies, due to the substantial and unacceptable impacts to aquatic resources of 
national importance.  These resources include: American shad (Alosa sapidissima), alewife 
(Alosa pseudoharengus), blueback herring (Alosa aestivalis), striped bass (Morone saxatilis), 
Atlantic sturgeon (Acipenser oxyrinchus oxyrinchus), and shortnose sturgeon (Acipenser 
brevirostrum) as well as the potential permanent impacts to Cherry Island Flats, a highly 
productive area for a number of commercially and recreationally important species including 
striped bass, and an extremely popular recreational fishing area.  In addition, based upon the 
significant impacts resulting from the construction and operation of the proposed project, and 
pursuant to the National Environmental Policy Act (NEPA), we also recommend that the District 
reach a finding of Significant Impact and develop an Environmental Impact Statement (EIS) for 
the project.  We have provided detailed comments on the proposed project and our concerns in 
the attached document. 
 
Magnuson Stevens Fishery Conservation and Management Act   
 
The Magnuson-Stevens Fishery Conservation and Management Act (MSA) requires federal 
agencies to consult with one another on projects such as this that may adversely affect EFH.  In 
turn, we must provide recommendations to conserve EFH.  These recommendations may include 
measures to avoid, minimize, mitigate, or otherwise offset adverse effects on EFH resulting from 
actions or proposed actions authorized, funded, or undertaken by that agency.  This process is 
guided by the requirements of our EFH regulation at 50 CFR 600.905, which mandates the 
preparation of EFH assessments and generally outlines each agency’s obligations in this 
consultation procedure.   
 
In the attached document, we discuss the inadequacies of DSCP’s data and analyses including 
those in the EFH assessment.  The EFH assessment provided to us is based upon incomplete and 
flawed data and does not evaluate the adverse effects of the project on EFH.  As a result, it 
cannot be considered complete.  Typically, in cases where the EFH assessment is not complete, 
we either withhold issuing EFH conservation recommendations until a complete assessment is 
provided, or we base our recommendations on the available information.  In order to assist you in 
your public interest review and the evaluation of project effects, it seems appropriate to issue the 
following EFH conservation recommendation pursuant to section 305(b)(4)(A) of the MSA: 
 

● The construction of the proposed Edgemoor Port Facility should not be authorized unless, 
through the preparation of EIS or other publicly reviewed comprehensive NEPA 
document it can demonstrate: 

o The justifiable project purpose and need; 
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o that no alternate sites are available within the region; 
o that the impacts to aquatic resources have been avoided and minimized to the 

maximum extent practicable; and  
o that suitable compensatory mitigation can be provided that offsets fully all of the 

project's direct and indirect effects on aquatic resources and their habitats, 
including the effects on anadromous fishes and benthic and pelagic habitats. 

 
Please note that section 305(b)(4)(B) of the MSA requires you provide us with a detailed written 
response to our EFH conservation recommendations, including the measures you have adopted 
to avoid, mitigate, or offset the impact of the project on EFH.  In the case of a response that is 
inconsistent with NMFS' recommendations, section 305(b)(4)(B) of the MSA also indicates that 
you must explain your reasons for not following the recommendations.  Included in such 
reasoning would be the scientific justification for any disagreements with us over the anticipated 
effects of the proposed action and the measures needed to avoid, minimize, mitigate or offset 
such effect pursuant to 50 CFR 600.920(k). 
 
Fish and Wildlife Coordination Act 
 
The Fish and Wildlife Coordination Act (FWCA), as amended in 1964, requires that all federal 
agencies consult with us when proposed actions might result in modifications to a natural stream 
or body of water.  It also requires that they consider effects that these projects would have on fish 
and wildlife and must also provide for improvement of these resources.  From the information 
provided, the project will have substantial and unacceptable impacts to aquatic resources that we 
seek to conserve and enhance under the FWCA, particularly anadromous species such as alewife, 
blueback herring, American shad, and striped bass.  In addition, the loss and degradation of 
important habitat for these species, the impacts to early life stages from the operation of the 
facility, and the lack of any compensatory mitigation to offset the adverse effect do not support 
the FWCA’s requirement to provide for the improvement of the fish and wildlife resources.   
 
Endangered Species Act 
 
As stated in our February 28, 2019, letter, the following protected species and critical habitat 
may be affected by the proposed project: Shortnose sturgeon (Acipenser brevirostrum), Atlantic 
sturgeon (Acipenser oxyrinchus oxyrinchus), Kemp’s Ridley turtle (Lepidochelys kempii), 
Leatherback turtle (Dermochelys coriacea), Loggerhead turtle (Caretta caretta), Green turtle 
(Chelonia mydas), North Atlantic Right whale (Eubalaena glacialis), Fin whale (Balaenoptera 
physalus).  In addition, critical habitat of Atlantic sturgeon has also been designated with the 
Delaware River.   
 
The Endangered Species Act (ESA) requires federal agencies (in this case, the District) to 
ensure, in consultation with us, that any action authorized, funded, or carried out by them is not 
likely to jeopardize species listed under the ESA or destroy or adversely modify critical habitat.  
An interagency consultation, pursuant to section 7 of the ESA, for the proposed project is 
necessary, and has been started by the District.  It is important to note that in the regulations 
implementing section 7(a)(2) of the ESA (interagency consultation), “effects of the action” are 
all consequences to listed species or critical habitat that are caused by the proposed action, 
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including the consequences of other activities that are caused by the proposed action.  A 
consequence is caused by the proposed action if it would not occur but for the proposed action 
and it is reasonably certain to occur.  Staff from our Protected Resources Division have been 
coordinating with your staff to address the deficiencies in the Biological Assessment provided to 
us.   
 
As always, we hope that this issue can be resolved at the staff level and we welcome the 
opportunity to meet with you to discuss our comments and concerns.  If you would like to 
discuss this matter further, please contact Keith Hanson at (410) 573-4559 or 
keith.hanson@noaa.gov with our Habitat Conservation Division and/or Peter Johnsen at (978) 
281-9416 or peter.b.johnsen@noaa.gov with our Protected Resources Division.   
 
  Sincerely, 
 
 
 
                                                                        Michael Pentony 
  Regional Administrator 
                                          
 
 
 
cc:    USACE -  J. Brundage, T. Schaible, A. DiLorenzo, S. Sanderson  
         NMFS GARFO - P. Johnsen; M. Murray-Brown 
         NOS - S. Hahn 
         USFWS - C. Guy, J. Thompson 
         EPA Region III - J. Davis 
         DNREC - M. Stangl, M. Greco 
         NJDEP- S. Biggins 
         PFBC - D. Pierce, T. Grabowski 
         MAFMC – C. Moore 
         NEFMC -T. Nies 
         ASFMC - L. Havel 
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http://../AppData/Local/Temp/4/peter.b.johnsen@noaa.gov
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ATTACHMENT – NOAA FISHERIES Comments 
Diamond State Port Corporation; CENAP-OP-R-2019-278 
 
Introduction 
We have significant concerns about the proposed project, its impact to aquatic resources, the 
adequacy of the project purpose and need documentation, and the lack of a full and complete 
analysis of alternatives to avoid or minimize the adverse effects and compensatory mitigation for 
unavoidable impacts.  In addition, both the EFH assessment and the Biological Assessment 
provided to us are incomplete.  As a result, we must recommend that Department of the Army 
permit for this project not be issued at this time in accordance with Part IV, Paragraph 3(b) of the 
Memorandum of Agreement (MOA) between our agencies due to the substantial and 
unacceptable impacts to aquatic resources of national importance including American shad 
(Alosa sapidissima), alewife (Alosa pseudoharengus), blueback herring (Alosa aestivalis) and 
striped bass (Morone saxatilis), Atlantic sturgeon (Acipenser oxyrinchus oxyrinchus), and 
shortnose sturgeon (Acipenser brevirostrum).  We also recommend that the District reach a 
finding of Significant Impact and develop an Environmental Impact Statement (EIS) for the 
project due to the significant impacts resulting from the construction and operation of the 
proposed project, and pursuant to the National Environmental Policy Act (NEPA).  Our detailed 
comments are provided below.   
 
Project Description 
 
According to the PN, DSPC is seeking authorization to hydraulically dredge 3,325,000 cubic 
yards (cy) of material from 86.9 acres of the Delaware River to create a new access channel 
between the existing Delaware River Federal Navigation Channel and the proposed Edgemoor 
Port Site.  The access channel would have a maintained depth of -45 feet (ft.) mean lower low 
water (MLLW), though current water depths range from intertidal to -35 ft. MLW including a 
450 to 550 ft. wide subtidal flat with depths of -10 ft. MLW or less.   
 
According to the PN, approximately 10% of the total volume of material to be dredged including 
(fluvial sand) sediments containing PCBs, dioxin, arsenic, and thallium at concentrations above 
human health screening levels will be placed in a confined disposal facility (CDF) on uplands on 
the project site.  This material will later be used as fill material on the site including a 5.5-acre 
area of the Delaware River landward of the proposed bulkhead.  The remaining materials are 
proposed to be placed at several Corps of Engineers-owned confined disposal facilities (CDFs) 
including Wilmington Harbor North, Wilmington Harbor South, Reedy Point North and Reedy 
Point South.  Following the initial dredging episode, it is anticipated that the access channel and 
berth site would require the maintenance removal of approximately 500,000 cy of accumulated 
sediment annually; all material will also be disposed of in the Corps’ CDFs. 
 
DSPC also proposes to construct an approximately 7.5-acre wharf supported by 4,500 20-inch 
diameter, concrete-filled steel pipe piles.  The direct fill associated with the piles is 0.23 acres of 
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river bottom.  Although the PN does not clearly state the length and width of this structure, it 
appears that the wharf will extend at least 2,600 linear ft. along the shore and extend 112 ft. 
waterward of a proposed sheetpile bulkhead.  According to the PN, approximately 5.5 acres of 
river below the high tide line will be filled landward of the bulkhead.  Additional details in the 
application materials indicate that the area to be filled are intertidal and subtidal shallows, but 
detail on how far waterward from the high tide line and the length of the proposed bulkhead is 
lacking.  As mentioned above, a portion of the fill material are sediments contaminated with a 
variety of toxic compounds. 
 
The Biological Assessment for Endangered Species included with the application materials also 
states that the action will involve the removal of two existing wooden dock structures and 
remnant timber piles.  The piles in the dredging area will be removed using vibratory methods.  
Piles outside of the dredging area will be cut off at the mudline, and some of the timber piles 
along the shore may be left in place.  It appears this information is only included in the 
Biological Assessment, and is unclear why these elements of the proposed action were not 
discussed or included in the PN or EFH Assessment.   
 
Along the riverfront face of the wharf, DSPC proposes to install and operate 13 anti-
sedimentation fans, also known as shoaling fans, spaced every 200 ft. along the wharf face.  The 
fans within the units are configured to rotate at speeds of approximately 275 revolutions per 
minute and provide a 4-inch screen at the larger intake end with an open space of 1.5 ft. between 
the blades.  While not described in the PN or the EFH assessment, the additional application 
materials provided to us also mention the removal of two existing wooden dock structures and 
remnant timber piles within the project area, but the number of piles and their location is unclear. 
  
The PN also states that because the proposed activities would not cause the loss of wetlands or 
other special aquatic sites, the DSPC has not proposed any compensatory mitigation.  In 
addition, DSPC has indicated its intention to make a separate application to the District, 
requesting that future maintenance dredging of the access channel be assumed by the District as 
part of the federally authorized Philadelphia to the Sea Federal Navigation Project and will be 
requesting permission to dispose of most of the dredged material into the Corps-owned CDFs.   
 
Early Coordination/Permitting Process 
 
We have a number of concerns regarding the lack of early coordination with the federal resource 
agencies and the process being followed for the authorization of this project.  We understand that 
this project was discussed at a meeting with representatives of the State of Delaware several 
years ago, but none of the federal resource agencies were advised to attend this meeting.  For 
large and complex projects such as this one, it has been past practice to have one or more 
interagency meetings with all of the relevant state and federal agencies prior to the issuance of 
the PN.  Post-PN interagency meetings or calls are also common to help resolve issues, answer 
questions and discuss information needs.  Unfortunately, there have been no such meetings or 
calls for this project.  These meetings, particularly when held prior to the issuance of the PN are 
an essential part of the coordination process between our agencies and are vitally important to 
ensure we have sufficient information to complete consultations required under the Fish and 
Wildlife Coordination Act (FWCA), the Magnuson Stevens Fishery Conservation and 
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Management Act (MSA), and the Endangered Species Act (ESA).  Because this early 
coordination was not held, the information provided to us is not sufficient to complete these 
consultations and does not support the conclusions in the PN or the EFH assessment.  Should this 
project move forward in the permitting process, we strongly recommend interagency meetings be 
scheduled.   
 
Although there have been no interagency meetings or calls on this project, we have provided 
your Planning Division with extensive scoping comments in our February 28, 2019, letter in 
response to a NEPA scoping letter from Mr.  Peter Blum dated December 17, 2018.  The 
District’s NEPA scoping letter stated that, at the time of the letter, the District was acting as a 
neutral party on the project in order to gather information and assist with coordination and 
potential impacts in accordance with NEPA.  Our response letter contained information on 
consultations, aquatic resources under our purview, site-specific resources and habitat, and other 
information.  We have yet to see any response to our comments or receive any updates of the 
status of the NEPA evaluation for this project.  As a result, it remains unclear where this project 
is in the NEPA process.   
 
We appreciate that your staff has provided us with the application package submitted by the 
DSPC.  The materials provided include a document titled “Environmental Assessment Technical 
Document '' dated March 2020 (revised June 2020), which included over twenty-four (24) 
appendices, and various modeling documents.  Due to the volume of material and the manner in 
which the information has been presented (e.g., some information is included in one document, 
but not others), it is difficult to locate all the relevant information needed for our review.  In 
addition, while your September 4, 2020, cover letter initiating EFH consultation made clear that 
the DSPC’s EFH assessment (Appendix 11) was prepared on behalf of the District, it is unclear 
at this time if you are fully adopting all of the DSPC’s additional documents as your own to 
represent your NEPA documentation or if you are in the process of developing your own NEPA 
analysis and documentation.  It is also unclear at what point during the permitting process you 
will make such NEPA analyses and documentation available to the public for review and 
comment.   
 
In addition to providing NEPA scoping comments, our Habitat Conservation Division was 
contacted by the project consultant on June 24, 2019, to provide informal comments on their 
benthic and fisheries survey plan.  We provided these comments, which detailed various 
shortcomings and deficiencies with their survey plan, to them on June 28, 2019.  We were not 
contacted again by the consultant to review or discuss the comments, provide clarifications, or 
further discuss their survey plan, including potential modifications made after reviewing our 
comments.  We were also not contacted by the District to review the proposed sampling plan or 
its results.  Unfortunately, as a result, the sampling undertaken by the DSPC is inadequate and 
does not by itself accurately characterize the aquatic resources and habitats affected by the 
proposed project.   
 
Authorities 
 
As the nation’s federal trustee for the conservation and management of marine, estuarine, and 
anadromous fishery resources, we offer the following comments on resources of concern to us in 
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the study area pursuant to the authorities of the MSA, FWCA, and ESA 
 
Magnuson Stevens Fishery Conservation and Management Act 
 
The MSA requires federal agencies to consult with one another on projects such as this that may 
adversely affect EFH.  In turn, we must provide recommendations to conserve EFH.  These 
recommendations may include measures to avoid, minimize, mitigate, or otherwise offset 
adverse effects on EFH resulting from actions or proposed actions authorized, funded, or 
undertaken by that agency.  This process is guided by the requirements of our EFH regulation at 
50 CFR 600.905, which mandates the preparation of EFH assessments and generally outlines 
each agency’s obligations in this consultation procedure.   
 
EFH is defined as, “those waters and substrate necessary to fish for spawning, breeding, feeding, 
or growth to maturity.”  The term “waters” include aquatic areas and their associated physical, 
chemical, and biological properties that are used by fish and aquatic areas historically used by 
fish, where appropriate while “substrate” includes sediment, hard bottom, structures underlying 
waters and associated biological communities. 

The EFH final rule published in the Federal Register on January 17, 2002, defines an adverse 
effect as: “any impact which reduces the quality and/or quantity of EFH.” The rule further states 
that: 

An adverse effect may include direct or indirect physical, chemical or biological 
alterations of the waters or substrate and loss of, or injury to, benthic organisms, prey 
species and their habitat and other ecosystem components, if such modifications reduce 
the quality and/or quantity of EFH.  Adverse effects to EFH may result from action 
occurring within EFH or outside EFH and may include site-specific or habitat-wide 
impacts, including individual cumulative, or synergistic consequences of actions. 

According to the District’s September 4, 2020, letter requesting the initiation of the EFH 
consultation, DSPC’s EFH assessment was used to inform your decision-making regarding the 
effects of the project on EFH and was the technical and scientific basis of your determination, 
which concluded that the DA authorization for the proposed project, if issued, may adversely 
affect EFH, but that it would not have the potential to cause substantial adverse effects on EFH.  
In order to mitigate the adverse effects of the work on EFH, the District intends to condition any 
DA permit to prohibit in-water work in any year during the period March 1 to June 30 to protect 
fish migrations and spawning activities.  In addition, any DA permit would be conditioned such 
that pile installation would be conducted using the soft-start and vibratory methods in order to 
reduce noise.   
 
While we appreciate the proactive avoidance and minimization measures that would take place 
during the construction and maintenance phases of the proposed project, we disagree with the 
District’s conclusions regarding impacts to EFH, federally managed species, their prey, and other 
resources under our purview.  As proposed, the project would result in substantial, significant, 
and unacceptable impacts to aquatic resources under our purview, including aquatic resources of 
national importance.  Additionally, the EFH assessment concluded there was “a lack of identified 
resources suitable for fish spawning, breeding, feeding and growth within the dredging and 
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construction areas” and that “no habitat of value was identified within the affected 
environments.”  This conclusion is not supported by data or existing literature, and is directly 
contradicted by numerous studies cited in the documents provided to us and the DSPC’s own 
project-specific data.  Furthermore, the EFH assessment provided fails to fully evaluate all of the 
individual, cumulative, and synergistic direct and indirect effects of the project on EFH, and we 
must consider it to be incomplete.   
  
Fish and Wildlife Coordination Act 
 
The FWCA, as amended in 1964, requires that all federal agencies consult with us when 
proposed actions might result in modifications to a natural stream or body of water.  It also 
requires that they consider effects that these projects would have on fish and wildlife and must 
also provide for improvement of these resources.  Under this authority, we work to protect, 
conserve and enhance species and habitats for a wide range of aquatic resources such as 
shellfish, diadromous species, and other commercially and recreationally important species that 
are not managed by the federal fishery management councils and do not have designated EFH.   
 
Based upon the information provided, the project will have substantial and unacceptable impacts 
to aquatic resources that we seek to conserve and enhance under the FWCA, particularly 
anadromous species such as alewife, blueback herring, American shad, and striped bass.  In 
addition, the loss and degradation of important habitat for these species, the impacts to early life 
stages from the operation of the facility, and the lack of any compensatory mitigation to offset 
the adverse effect do not support the FWCA’s requirement to provide for the improvement of the 
fish and wildlife resources.   
 
Endangered Species Act 
 
The ESA requires federal agencies (in this case, the District) to ensure, in consultation with us, 
that any action authorized, funded, or carried out by them is not likely to jeopardize species listed 
under the ESA or destroy or adversely modify critical habitat.  An interagency consultation, 
pursuant to Section 7 of the ESA, for the proposed project is necessary, and has been started by 
the District.  It is important to note that in the regulations implementing Section 7(a)(2) of the 
ESA (interagency consultation), “effects of the action” are all consequences to listed species or 
critical habitat that are caused by the proposed action, including the consequences of other 
activities that are caused by the proposed action.  A consequence is caused by the proposed 
action if it would not occur but for the proposed action and it is reasonably certain to occur.   

 
National Environmental Policy Act (NEPA) 
 
Project Purpose and Need   

The DSPC's stated project purpose is to “modernize the State of Delaware’s international 
waterborne trade capabilities, allow for the State of Delaware port to remain competitive within 
the Delaware River international trade market, meet the rising demand for modern containerized 
ports, and to continue, and strengthen, waterborne trade’s importance to the State of Delaware 
and regional economy.” In the application materials, DSPC states that the construction of the 
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marine terminal is in response to demonstrated need for expanded port capacity at the Port of 
Wilmington and in the Delaware River.  This need for the new proposed port is stated to be 
driven by vessel capacity constraints and cargo handling constraints at the current Port of 
Wilmington.  All of these statements base the purpose and need on a very small geographic area 
of the Delaware River and do not consider the broader context of numerous port facilities and  
existing and potential future capacity in the Delaware River including the 11 other port facilities 
on the river (Philadelphia, Camden, Paulsboro, Marcus Hook, Gloucester Marine Terminals, 
Penn Terminals and others) or the Northeast U.S.  more broadly (e.g., Port of Virginia-Norfolk 
area, Maryland Port Authority-Baltimore, New York-New Jersey, Boston).  In addition, many of 
the statements regarding project need, lack of capacity, and cargo estimates in the application 
materials are not supported by references or documentation and are overly broad. 
 
Alternatives 

The DSCP’s purpose and need statement appears overly narrow and unnecessarily limits the 
evaluation of alternatives to the Port of Wilmington.  This precludes the consideration of other 
practicable alternate locations that may be less environmentally damaging than port 
development.  There are numerous other port facilities on the Delaware River and within the 
Mid-Atlantic region that are potential practical alternatives to DSCP’s proposal, but they do not 
appear to have been considered.  A more robust alternatives analysis is needed before any 
conclusion regarding the lack of practical alternatives to the DSPC’s proposal should be made.  
This analysis should consider potential alternate locations within the Delaware River and larger 
Mid-Atlantic region and include additional information on the criteria developed to select and to 
evaluate alternatives, alternate sites considered and the rationale for the rejection of alternate 
sites.  Rehabilitation or upgrades to existing facilities, as well as increases in efficiencies (i.e., 
modernization) at existing facilities should also be considered and fully analyzed as well.  This 
more thorough analysis of alternatives which could avoid or minimize adverse effects to aquatic 
resources is consistent with the requirements of NEPA, the Clean Water Act (CWA) Section 404 
(b)(1) Guidelines and aquatic resource conservation mandates under the FWCA and MSA. 
 
As we have discussed above, should this project move forward in the DA permitting process, we 
recommend that the District require the preparation of an EIS to allow for a full and complete 
evaluation of the effects of the project, as well as alternatives including the “no action” 
alternative.  In general, federal agencies prepare an EIS if a proposed major federal action is 
determined to significantly affect the quality of the human environment.  A large-scale port 
facility such as this, which will have far reaching and long-term ecological impacts, appears to 
meet this standard of having sufficient impacts on the human environment to warrant being 
considered a major federal action requiring an EIS.  These impacts to the human environment 
include: 
 

● the alteration and degradation of approximately 100 acres of the Delaware River through 
dredging, filling and wharf construction;  

● the increase loss of early life stages of commercially, recreationally, and ecologically 
important fish species due to impingement and entrainment in water drawn through 
vessel propellers, during the intake of ballast water, and by the operation of the anti-
sedimentation fans;  

● mortality of juvenile and adult fish, including listed sturgeon, as a consequence of 
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interaction with vessels and their propellers; 
● water quality and benthic community degradation due to increased turbidity and bottom 

disturbance caused by vessel operation, maintenance dredging, and anti-sedimentation 
fans;  

● potential long-term impacts to Cherry Island Flats, highly valued recreational fishing area 
and an important habitat for federally listed Atlantic sturgeon and shortnose sturgeon; 

● the increased likelihood of vessel strikes and other environmental effects (air quality, 
traffic, vessel strikes of vessel and vehicle traffic to and from the site to move goods 
offsite; and increase impervious cover as the upland portion of the site. 

● potential cumulative effects resulting from the construction and operation of the proposed 
facility in combination with the existing and proposed ports on the Delaware, as well as 
the numerous industrial intakes. 

 
Aquatic Resources  
 
The mainstem Delaware River has been designated EFH for a variety of fish managed by the 
New England Fishery Management Council and Mid-Atlantic Fishery Management Council 
because these areas provide feeding, resting, nursery, and staging habitat for a variety of 
commercially, recreationally, and ecologically important species.  Various life stages of species 
for which EFH has been designated in the area of the proposed project include, but are not 
limited to bluefish (Pomatomus saltatrix), black sea bass (Centropristis striata), summer 
flounder (Paralichthys dentatus), winter skate (Leucoraja ocellata), and windowpane flounder 
(Scophthalmus aquosus).  The Delaware River, including the areas in and around the proposed 
project site, also serves as important migratory, nursery, resting, foraging, and potentially 
spawning habitat for anadromous fish such as alewife, blueback herring, American shad, and 
striped bass.  Other aquatic resources and their forage which are of concern to us include, but are 
not limited to, blue crab (Callinectes sapidus), Atlantic menhaden (Brevoortia tyrannus), 
American eel (Anguilla rostrata), bay anchovy (Anchoa mitchilli), hickory shad (Alosa 
mediocris), Atlantic croaker (Micropogonias undulatus), weakfish (Cynoscion regalis), and other 
assorted baitfishes and shrimps, which can be found in the Delaware River and vicinity of the 
project area.  Early and recent studies have also confirmed that the federally listed Atlantic 
sturgeon and shortnose sturgeon use the lower tidal river and Cherry Island flats extensively. 
 
River Herring and American Shad 
 
The Delaware River is one of the most important river systems for alewife, blueback herring, and 
American shad on the East Coast, due in part to its landscape position, large associated estuary 
and bay with marshes, creeks and tidal flats, lack of significant obstructions/dams, and history of 
effective multi-state fisheries management.  These Alosa species have complex lifecycles where 
individuals spend most of their lives at sea then migrate great distances to return to freshwater 
rivers to spawn.  American shad (stocks north of Cape Hatteras, N.C.), alewife, and blueback 
herring are believed to be repeat spawners, generally returning to their natal rivers to spawn 
(Collette and Klein-MacPhee 2002). 

American shad, blueback herring, and alewife formerly supported the largest and most important 
commercial and recreational fisheries throughout their range; fishing spanned rivers (both 
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freshwater and saltwater), estuaries, tributaries, and the ocean; and commercial landings for these 
species have declined dramatically from historic highs (ASMFC 2018; 2020).  The most recent 
benchmark stock assessment and peer review completed in 2020 indicate American shad remains 
depleted coastwide.  The “depleted” determination is used instead of “overfished” to indicate 
factors besides fishing have contributed to the decline, such as channelization of rivers, water 
withdrawals, habitat degradation, and pollution.  Coastwide adult mortality is unknown, but was 
determined to be unsustainable for some system-specific stocks, indicating the continued need 
for management action to reduce adult mortality.  Specifically, adult mortality was determined to 
be unsustainable in the Delaware River system (ASMFC 2020). 

The 2020 benchmark stock assessment continued work from the 2007 coastwide stock 
assessment for American shad, which also identified stocks as highly depressed from historical 
levels.  The 2007 assessment concluded that new protection and restoration actions needed to be 
identified and applied, which led to the development of Amendment 3 to the Interstate Fishery 
Management Plan for Shad and River Herring (American Shad Management).  Amendment 3 
identified significant threats to American shad, including spawning and nursery habitat 
degradation or blocked access to habitat, resulting from dam construction, increased erosion and 
sedimentation, and losses of wetland buffers (ASMFC 2007).  Protecting, restoring and 
enhancing American shad habitat, including spawning, nursery, rearing, production, and 
migration areas, are necessary for preventing further declines in American shad abundance, and 
restoring healthy, self-sustaining, robust, and productive American shad stocks to levels that will 
support the desired ecological, social, and economic functions and values of a restored Atlantic 
Coast American shad population (ASMFC 2010).  A number of long-term surveys discussed 
below have documented the use of the proposed project site by American shad, as well as 
alewife and blueback herring.   

In the Mid-Atlantic, landings of alewife and blueback herring, collectively known as river 
herring, have declined dramatically since the mid-1960s and have remained very low in recent 
years (ASMFC 2017).  The 2012 river herring benchmark stock assessment found that of the 52 
stocks of alewife and blueback herring assessed, 23 were depleted relative to historic levels, one 
was increasing, and the status of 28 stocks could not be determined because the time-series of 
available data was too short (ASMFC 2012a).  The 2017 stock assessment update indicates that 
river herring remain depleted at near historic lows on a coast wide basis.  The “depleted” 
determination was used in 2012 and 2017 instead of “overfished” to indicate factors besides 
fishing have contributed to the decline, including habitat loss, habitat degradation and 
modification (including decreased water quality), and climate change (ASMFC 2017). 

Because landing statistics and the number of fish observed on annual spawning runs indicate a 
drastic decline in alewife and blueback herring populations throughout much of their range since 
the mid-1960s, river herring have been designated as Species of Concern by NOAA.  Species of 
Concern are those about which we have concerns regarding their status and threats, but for which 
insufficient information is available to indicate a need to list the species under the ESA.  We 
strive  to draw proactive attention and conservation action to these species. 

These Alosine fishes are important forage for several federally managed species and provide 
trophic linkages between inshore and offshore systems.  Buckel and Conover (1997) in Fahay et 
al. (1999) reports that diet items of juvenile bluefish include these species.  Additionally, 
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juvenile Alosa species have all been identified as prey species for summer flounder, winter skate, 
and windowpane flounder, in Steimle et al. (2000).  The EFH final rule states that prey species 
are an important component of EFH and that loss of prey may be an adverse effect on EFH and 
managed species.  As a result, actions that reduce the availability of prey species, either through 
direct harm or capture, or through adverse impacts to the prey species' habitat may also be 
considered adverse effects on EFH.   
 
Striped Bass 
 
The project area is also regionally and nationally significant for striped bass because of its 
importance as migration, spawning, nursery, foraging, and resting habitat.  This is due in part to 
the presence and proximity of Cherry Island Flats, the shallow flat, bar area located offshore of 
the project site.  Numerous studies have documented that this entire section of the Delaware 
River is disproportionately important for all life stages of striped bass, as spawning, growth rates, 
and subsequent contribution to the Atlantic stock are high (Weisberg et al. 1996; Wainright et al.  
1996; Greene and Crecelius 2006; DNREC 16-foot Trawl data 1980-present; DNREC Personal 
Communication).  Additionally, this section of the Delaware River is a highly valued 
recreational fishing site due to the complex interactions of biotic and abiotic elements that result 
in high striped bass occupancy and overall productivity.   
 
Atlantic striped bass have formed the basis of one of the most important and valuable 
commercial and recreational fisheries on the Atlantic coast for centuries; the fishery is also 
strongly tied to the cultural heritage of the eastern U.S (ASMFC 1981).  The spawning 
population of the Delaware River system contributes significantly to the coastal migratory stock 
(ASMFC 2003).  However, overfishing and poor environmental conditions lead to the collapse 
of the fishery in the 1970s and 80s and development of the Striped Bass Fishery Management 
Plan (FMP) in 1981 (ASMFC 2003).  After years of increasing numbers following 
implementation of the FMP, commercial and recreational landings of striped bass as well as 
female spawning stock biomass and recruitment, have declined since their peak in the early- to 
mid-2000s (ASMFC 2019).  Most recently, the 2018 Atlantic Striped Bass Benchmark Stock 
Assessment found the resource overfished and that overfishing is occurring (ASMFC 2019).  The 
2018 benchmark assessment, which used updated recreational catch estimates, found the stock to 
have been overfished since 2013 and experiencing overfishing, and as a result, initiated efforts to 
end overfishing including catch and size limits.  Additionally, female spawning stock biomass 
(SSB) in 2017 was estimated to be nearly 50 million pounds below the SSB threshold of 202 
million pounds and nearly 100 million pounds below the SSB target (ASMFC 2019).  
Accelerated declines in striped bass populations may result from the cumulative and synergistic 
effects of overfishing and non-fishing related activities that impact reproduction, recruitment and 
survival. 
 
Mature female striped bass (age six and older) produce large quantities of eggs, which are 
fertilized by mature males (age two and older) as they are released into riverine spawning areas, 
including the Delaware River.  While developing, the fertilized eggs drift with the downstream 
currents and eventually hatch into larvae (ASMFC 1981).  Late larvae and early juveniles favor 
shallower water with slower currents, and likely reside in nearshore areas for increased feeding 
opportunities and reduced predation risk.  Boynton et al. (1981) reported that approximately five 
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times as many juvenile striped bass were collected in the nearshore habitat of the Potomac River 
Estuary than in the offshore habitat, which also suggests that the former habitat is preferred, as 
appears to be the case in other estuaries (Chadwick 1964; Setzler et al. 1980).  Juveniles 
overwinter in the lower Delaware River and upper Delaware Bay (Weisberg et al. 1996).  
Juvenile striped bass remain in coastal nursery estuarine and riverine habitat for two to four years 
and then join the coastal migratory population in the Atlantic Ocean.  In the ocean, fish tend to 
move north during the summer and south during the winter.  Important wintering grounds for the 
mixed stocks are located from offshore New Jersey to North Carolina.  With warming water 
temperatures in the spring, resident and coastal contingents move upriver to the freshwater 
reaches of coastal rivers, including the Delaware and its tributaries, to complete their life cycle.   
 
American Eel 

The area of the proposed project is also migration, spawning, nursery, and foraging habitat for 
the American eel.  Catadromous American eels spawn in the Sargasso Sea and transit the 
Delaware River up to the freshwater reaches of the main stem and its tributaries as part of their 
migration.  They inhabit these upstream freshwater areas until they return to the sea as adults.  
According to the 2012 benchmark stock assessment, the American eel population is depleted in 
U.S.  waters.  The stock is at or near historically low levels due to a combination of historical 
overfishing, habitat loss, food web alterations, predation, turbine mortality, environmental 
changes, exposure to toxins and contaminants, and disease (ASMFC 2012b).  Actions being 
considered as part of the proposed project may impede the movements of these species between 
important freshwater habitats and the Atlantic Ocean in a number of ways including altering 
hydrologic conditions such as velocity and flow patterns, as well as changing water quality. 

Habitat Characterization and Project-Specific Surveys/Sampling 
 
We have a number of significant concerns about the DSPC’s habitat characterization, data 
collection and surveys, and their conclusions regarding project effects which appear to be based 
upon flawed and incomplete data.  As mentioned above, DSPC’s consultant contacted our 
Habitat Conservation Division staff directly for recommendations concerning aquatic resource 
surveys at the site.  However, it appears that the extensive comments we provided were, to a 
large extent, disregarded by the consultant in the design and implementation of their aquatic 
resource sampling plan.  In addition, a number of robust and long-term surveys appear to have 
been disregarded during the DSPC’s analysis of effects.   
 
Numerous surveys have been conducted and continue to be conducted in the Delaware River in 
and near the project area.  Several of these studies, including those used by ASFMC to 
understand fish population trends were highlighted in the EFH assessment, but the results of the 
surveys appear to have been misinterpreted or largely disregarded in DSCP’s analysis of effects.  
When the data were considered in the EFH assessment, DSCP did not distinguish between the 
different life stages of fish, completely omitting information on egg, larvae, and juvenile stages 
found within the project vicinity.  This omission was carried through to the analysis of effects.  
As a result, the DSPC’s conclusion, which has been accepted by the District that “a lack of 
identified resources suitable for fish spawning, breeding, feeding and growth within the dredging 
and construction areas” and that “no habitat of value was identified within the affected 
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environments” is not supported by the data or existing literature, and is directly contradicted by 
numerous studies and by the DSPC’s own project-specific data. 
 
Existing Fisheries Studies 

The New Jersey Department of Environmental Protection (NJDEP) Division of Fish and Wildlife 
conducts several surveys each year to study the status of species populations within the Delaware 
River and Estuary.  One of these surveys is the Delaware River Seine Survey, which has been 
conducted in portions of the river near the project area since 1980.  It is currently the Bureau of 
Marine Fisheries' longest running fishery-independent survey and the data provides an annual 
abundance index for striped bass.  Results have been corroborated by other independent surveys, 
such as the Delaware Division of Fish & Wildlife's (DFW) striped bass spawning stock survey 
and other Delaware state surveys.  The NJDEP long-term survey documents the use of this 
section of the river by a wide variety of species including striped bass, blueback herring, alewife, 
American shad, American eel, Atlantic herring, Atlantic menhaden, bay anchovy, gizzard shad 
(Dorosoma cepedianum), hogchoker (Trinectes maculatus), yellow perch (Perca flavescens), 
white perch (Morone americana), Atlantic silverside (Menidia menidia), and many others 
(NJDEP 2020).   
 
Additionally, Weisberg et al. (1996) captured more than 25 different species near the area of the 
proposed project in the Delaware River including yellow perch, hickory shad, hogchoker, banded 
killifish (Fundulus diaphanus) and mummichog (Fundulus heteroclitus).  Impingement studies 
done at the Eddystone Generating Station, located on the Pennsylvania side of the Delaware 
River near the project site, identified 53 species of fish in this section of the river including 
alewife, American eel, American shad, Atlantic menhaden, bay anchovy, blueback herring, 
gizzard shad, hogchoker, spot (Leiostomus xanthurus), striped bass and white perch (Waterfield 
et al. 2008).   

DFW’s 16-foot trawl survey data also show that a diverse fish community exists in the area of 
the proposed project.  This survey, which has been consistently conducted since 1980, is 
primarily used to monitor juvenile fish abundance and is conducted monthly from April through 
October at 39 fixed stations in the Delaware Estuary.  Although two DFW trawl survey stations 
nearest the site of the proposed project provide some insight into the species using the area, 
specifically juveniles, the time-series data from additional stations up and downstream of the 
proposed project have also contributed to our understanding that the Delaware Bay, Estuary, and 
River is an important, productive, and highly valued area for commercially, recreationally, and 
ecologically important species.   

The two DFW trawl stations nearest the site of the proposed project indicate that a strong 
juvenile fish community consisting of alewife, American eel, American shad, Atlantic croaker, 
Atlantic herring (Clupea harengus), Atlantic menhaden, Atlantic sturgeon, bay anchovy, black 
drum (Pogonias cromis), black sea bass, blue crab, blueback herring, bluefish, bluegill (Lepomis 
macrochirus), brown bullhead (Ameiurus nebulosus), carp (Cyprinus carpio), channel catfish 
(Ictalurus punctatus), crevalle jack (Caranx hippos), eastern silvery minnow (Hybognathus 
regius), gizzard shad, hickory shad, hogchoker, naked goby (Gobiosoma bosci), northern hog 
sucker (Hypentelium nigricans), northern kingfish (Menticirrhus saxatilis), northern pipefish 
(Syngnathus fuscus), pumpkinseed (Lepomis gibbosus), shortnose sturgeon, silver perch 
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(Bairdiella chrysoura), spot, spottail shiner (Notropis hudsonius), spotted hake (Urophycis 
regia), striped anchovy (Anchoa hepsetus), striped bass, striped searobin (Prionotus evolans), 
summer flounder, tessellated darter (Etheostoma olmstedi), weakfish, white catfish (Ameiurus 
catus), white perch, yellow bullhead (Ameiurus natalis), and yellow perch exists at the site.  
Alewife, American eel, Atlantic croaker, bay anchovy, blue crab, channel catfish, hogchoker, 
striped bass, weakfish, and white perch dominated DFWs captures.  Moderate numbers of 
American shad, Atlantic menhaden, blueback herring, and spot were also encountered (DFW 
2020). 

Striped bass appeared regularly in large numbers during the time-series, with the highest 
frequency of encounters generally occurring from June to August.  Striped bass were 
encountered every month of the trawl from April to October.  There is a strong shift in juvenile 
size classes of capture, with larger juvenile striped bass or sub-adults captured in April and May, 
and smaller fish, likely young-of-year, captured from June to October.  Mean lengths of April 
and May captures hovered around 150 to 250 millimeters (mm), while captures between June 
and October ranged from 50 to 150 mm.  Like striped bass, alewife were encountered during 
each month of sampling, but with a pronounced increase in captures occurring from July to 
October.  Alewife size classes also follow a similar trend: larger juveniles were captured in April 
and May (mean approximately 80 mm), and smaller juveniles were captured from June to 
October (mean approximately 60 mm).  American shad capture trends were similar to alewife 
(high captures from July to October), while American eel captures were similar to striped bass 
(high captures from June to September).  Blueback herring followed a unique pattern with high 
captures in April, May and October.  Length of captures for American shad and blueback herring 
generally followed the pattern for striped bass and alewife, with larger individuals captured in 
April and May.  American eel lengths were generally consistent across the sampling months 
(DFW 2020).   

One of the most notable and comprehensive surveys conducted in the vicinity of the project area, 
0.9 river mile downstream at RM 72.3, was the 1999-2001 Clean Water Act 316(b) evaluation 
for the Edge Moor Power Plant (EMPP; ENTRIX 2002) in support of the facility’s National 
Pollutant Discharge Elimination System permit.  Seasonality and life stages found near and 
adjacent to the facility were captured through finfish pelagic and bottom trawls, ichthyoplankton 
nearfield and farfield tows, entrainment, and impingement sampling.  Additionally, several 
representative important species (RIS) were highlighted as part of the impact assessment as 
indicators of an adverse environmental impact to the ecosystem.  RIS were chosen by having one 
or more life stages vulnerable/susceptible to impingement and entrainment, were commercially 
or recreationally important or valuable species, and/or for their representation as an important 
linkage or position in the food web.  RIS included river herring, bay anchovy, white perch, 
striped bass, weakfish, Atlantic croaker, and blue crab.  Based on their importance to the 
Delaware Estuary, the assumption was given that these representative species protect other 
aquatic resources and changes in their abundance and distribution could alter the estuarine 
ecosystem (Versar 1993; Limburg et al., 1984; EPA 1977).   
 
The following presents a high-level summary of the sampling results presented by ENTRIX 
(2002): 

● Atlantic croaker, bay anchovy, hogchoker, white perch, and channel catfish comprised 



 
 

17 
 

 

the top five species collected during the finfish trawls, which included 34 species or 
taxonomic groups in 2000 and 31 species or taxonomic groups in 2001.  Peak trawl 
densities were observed from mid- to late-summer through late fall in both years.   

● Both nearfield and farfield ichthyoplankton tows identified striped bass (the majority 
larvae) as the most abundant species collected followed by river herring and white perch.  
Ichthyoplankton were also present during each month of the farfield samples were 
collected (i.e., March through September), with the highest density recorded in May of 
each year.  Between 21-24 species or taxonomic groups were collected through the 
nearfield surveys and between 30-34 species or taxonomic groups were collected through 
the farfield surveys.   

● River herring and striped bass accounted for the majority of the entertainment catch with 
Atlantic croaker as the most abundant juvenile fish collected.  Entrainment average 
monthly densities exhibited a peak in May of both study years and an average of 18 
species or taxonomic groups were collected over the sampling events. 

● Atlantic croaker, bay anchovy, river herring, white perch, striped bass, and weakfish were 
the 5 most abundant taxonomic groups collected during the impingement study, with 
Atlantic croaker as the most abundant species.  The juvenile stage was the predominant 
life stage impinged for all of the RIS.  Striped bass had the highest percentage of adults 
impinged of the RIS.  Between 34-38 species or taxonomic groups were collected.   

 
Echoing previous surveys discussed above and including the literature review presented in the 
EFH assessment, fish sampling performed in the vicinity of the project site has indicated the high 
productivity of this section of the Delaware Estuary, most notably dominated by striped bass and 
river herring.  The July 29, 2019, bottom trawl conducted by the DSPC’s consultant actually 
confirms the data from previous studies with the top three species (i.e., Atlantic croaker, white 
perch, and bay anchovy) mimicking captures between 1999-2001 in the ENTRIX study (2002).  
The abundance, productivity, variety, and life stages of the resources found throughout the 
ENTRIX (2002) survey demonstrates the value of the habitat at the site and in this section of the 
Delaware estuary.  This further contradicts the EFH assessment conclusions, which determined a 
lack of identified resources suitable for fish spawning, breeding, feeding and growth within the 
dredging and construction areas.  As stated above, unfortunately, this inaccurate conclusion was 
carried through to the analysis of effects rendering it inaccurate and incomplete.  In addition to 
numerous issues previously stated, the analysis failed to include any potential impacts to 
ichthyoplankton, which were omitted from the EFH assessment entirely.  The EFH assessment 
also failed to include or discuss the ENTRIX (2002) study, which is concerning due to its 
proximity to the current project and the rigorous, multi-year and multi-season data that were 
collected. 
 
DSPC’s Fish Sampling 
 
Site- and project-specific sampling was conducted by DSPC’s consultant to identify benthic and 
aquatic resources within the project area that may be impacted as a result of the proposed project.  
The sampling plan included a single beach seining event (October 11, 2019), a single bottom 
trawl sampling event (July 29, 2019), and two benthic faunal/sediment and submerged aquatic 
vegetation sampling events (August 1, 2019 and October 11, 2019).  As stated previously, our 
Habitat Conservation Division was contacted by the project consultant to provide informal 
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comments on this benthic and fisheries survey plan.  We provided comments on June 28, 2019, 
which echoed sentiments made in our February 28, 2019, scoping response to comments and 
raised concerns that the sampling design was inadequate and would likely result in sampling 
bias, limited statistical power of results, and an incomplete picture of biological communities, 
abiotic conditions, and potential impacts of the proposed project.  As such, we recommended 
more frequent sampling across numerous seasons and additional methods which would cover the 
variations in aquatic organism presence and better represent the different life stages of species 
using the site.  From the information provided, it appears our comments were not addressed, and 
the sampling that took place (and data collected) is inadequate for making any broad conclusions 
about the site or river system.   
 
Despite the inadequacies of the DSPC’s sampling, the results are generally consistent with 
expected seasonal detections and the decades of other data from in and near the project site from 
multiple sources including those mentioned above.  Numerous individuals from fourteen species 
were captured during DSPC’s trawl sampling on July 29, 2019 (though the project narrative 
indicates fifteen species were captured), and include American eel, hogchoker, blue crab, 
Atlantic croaker, weakfish, white perch, channel catfish, bay anchovy, naked goby, silver perch, 
striped bass, sand shrimp (Crangon septemspinosa), grass shrimp (Palaemonetes paludosus), and 
tessellated darter.  These results are consistent with previous studies and do not support DSPC’s 
contention that aquatic resources are not present on the site.   
 
In the information provided to us, although species captures were reported, there was no 
indication of the number of individuals caught.  This complicates our review of the results 
presented to us.  However, based on the narrative that one (1) American eel was captured, which 
made up 1% of trawl #2 and 0.2% of all samples, we can extrapolate that approximately 500 fish 
were caught during the single day of sampling.  Using percentages presented in the EFH 
assessment, we estimate captures to have been about 230 Atlantic croaker, 99 white perch, 83 
bay anchovy, 35 sand shrimp, 15 grass shrimp, 11 blue crab, 5 channel catfish, 6 striped bass, 3 
silver perch, 3 weakfish, 3 hogchoker, 2 tessellated darter, 1 American eel, and 1 naked goby.  
Photos 11 and 12 presented in Appendix 6 show mostly smaller fish, including young-of-year 
Atlantic croaker.   
 
Fifty individuals of three species were captured during beach seining on October 11, 2019.  
These included 34 bay anchovy, 9 white perch, and 7 striped bass.  Regarding beach seine 
fisheries sampling, it appears the final seine site locations were not reported, as only the 
“proposed locations” are displayed on maps and figures.  If these locations were used, as shown 
in Figure 4 of the EFH assessment, it appears that seining took place in areas of the proposed 
fill/bulkhead locations and in depths above the MLW line.   
 
Because numerous factors can influence seine sampling captures/detections, such as seine 
locations and the depth where the net is set, the actual seining locations, depth of water samples, 
and the depth of the seine net should have been reported in the results and methodology section 
of the EFH assessment, as opposed to referencing other reports.  It is possible to target the 
species captured using a beach (haul) seine depending on the depth/size of the net and the depth 
at which the net is set, which may explain, along with the extremely limited amount of sampling 
days/events, the absence of Alosines in the data.  To catch young of the year alosines, areas of 
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deep water are typically targeted.  If set in shallow water, captures will generally consist of white 
perch, panfish, minnow/shiners, bay anchovies, and killifish in this area of the river.  
Additionally, season, time of day, water temperature, and numerous other variables will 
influence captures/detections.   
 
Habitat Characterization and Benthic Fauna 
 
The habitat within the affected area was described in the EFH assessment as a mixture of 
estuarine, subtidal, and intertidal areas with water depths between 0-45 ft. MLLW.  Salinities 
were described as varying by season (i.e., more freshwater in the spring to oligohaline in the 
summer and fall) and bottom substrate was described as sand and gravel, with some concrete 
rubble in the shallower designated construction area and fine-grained sediments (i.e., silt and 
clay) in the dredging area.  Lacking from the documents provided to us is an adequate discussion 
of bottom relief and potential hard bottom features and/or structures within the project area, 
which provide valuable habitats for fish.  The PN provided some additional information 
indicating a sub-tidal shelf extending water-ward from the low tide line to approximately -10 ft. 
LLW.  However, indication of this shelf was not represented or discussed in the EFH assessment.   
 
Appropriate habitat mapping generally includes an analysis of acoustic data (including 
multibeam echosounder bathymetry, backscatter, and side scan sonar) combined with 
substrate/benthic sampling in the form of benthic grabs, sediment profile and plan view (SPI/PV) 
imagery, video transects, and/or still imagery.  Although static bathymetry and side-scan sonar 
figures are provided in the PN plans, there is no dynamic data provided for review, no discussion 
or indication of the density (i.e., resolution) of the data, or how the data were used in concert 
with other methods to accurately characterize and delineate habitat.  Without this site-specific 
information, the effects of the proposed project cannot be fully evaluated. 
 
The EFH assessment discussed broad patterns related to benthic faunal (i.e., benthic 
macrobenthos) species richness and abundance in estuaries, by primarily citing Montagna and 
Palmer (2014) and Uwadiae (2009).  Unfortunately, these patterns were not placed in the proper 
context of the project-specific sampling or related to “expected” versus “observed” outcomes of 
the sampling.  Furthermore, the benthic samples and species/families detected were not 
compared to other comprehensively collected data from the system, such as work done by 
Kreeger et al.  (2011), nor were detection probabilities, capture rates, or other variables 
influencing species occupancy and sampling/detection (MacKenzie et al. 2004; MacKenzie et al. 
2017) discussed in the documents provided.   

The project-specific benthic data collected at the site, which appears to include detection of 
seven organisms from 3 phyla and 6 orders (Annelida-oligochaeta; Annelida-polychaeta; 
Arthropoda-isopoda; Arthropoda-amphipoda; Arthropoda-diptera; Mollusca-bivalvia), closely 
follows the general estuarine patterns of species richness, is comparable to recent studies in the 
area (Kreeger et al. 2011; PDE 2017), and is generally expected for this section of the river.  In 
fact, these expected results are supported by conclusions that salinity was the dominant factor 
correlated with benthic community structure in the Delaware River-Estuary system (Kreeger et 
al. 2011; PDE 2017).  To date, the Kreeger et al. (2011) data represents the most intensive and 
comprehensive assessment of the Delaware Estuary’s benthic fauna ever conducted, so 
comparing the project-specific data to this data should have occurred in the EFH assessment.   
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As we advised DSPC’s consultant in our comments to them on their sampling proposal, when the 
goal of biological-ecological sampling is to fully capture and assess species composition and 
community structure over large spatial scales, multi-method, multi-event, multi-season, and 
multi-year sampling approaches are necessary.  Sampling designed to characterize large areas of 
habitats or systems, where sampling takes place over very limited periods (such as single-digit 
days or during single seasons) is inadequate to make site-specific or broader system conclusions 
about species use, occupancy, or ecosystem function.  Single day sampling can only provide an 
extremely limited snapshot into species occupancy on the day, during the specific time-frame, 
and in the specific area of the samples.  Therefore, the project-specific sampling approach used 
by DSCP is not sufficient to draw any meaningful conclusions about the site or ecosystem or 
capture seasonal or environmental variability (e.g., water temperature, salinity), which influences 
species distributions and abundances.  This limited sampling also omits specific timing of the 
occurrence of different life stages of species.  As a result, based on the information provided, the 
sampling alone that has taken place (and data collected) is also not sufficient to make any 
conclusions about the site and potential impacts resulting from the project.   

Although the extremely limited sampling is inadequate for drawing the broad conclusions the 
District and DSPC have made about the potential impacts at the site of the proposed project, the 
data appears to be consistent with existing species occupancy and detection data.  In fact, the 
project-specific sampling confirms that the area is used by numerous fish and invertebrate 
species, and is therefore valuable habitat for various aquatic resources under our purview.  When 
placed in the context of species accumulation curves (Ugland et al. 2013) and the available 
existing data, the single day (two days for benthic fauna) project-specific sampling strongly and 
directly contradicts the conclusions made by the District and DSPC that there is a lack of 
identified resources suitable for fish spawning, breeding, feeding and growth within the dredging 
and construction areas and that no habitat of value is present the project area.   
 
Analysis of Effects 
 
Because the District and DSPC has inaccurately concluded that the proposed project area 
virtually has no aquatic resources and no habitat of value, the analysis of effects is based upon 
inaccurate and incomplete information and greatly understates the substantial and unacceptable 
impacts that the proposed project will have on aquatic resources of national importance including 
the many species identified at the site.  These adverse effects will result from fill, pile placement, 
wharf construction, dredging, installation of sedimentation fans, vessel traffic and propeller 
wash, and ballast water intake associated with this project.  We also understand that significant 
contamination exists on the site and that remediation activities are being overseen by the 
Delaware Department of Natural Resources.  Should this application continue to move forward 
in the permitting process, a fully and complete analysis of all of the direct, indirect, individual, 
cumulative, and synergist effects of the construction and operation of the proposed port should 
be undertaken and a revised and complete EFH assessment should be provided to allow for an 
expanded EFH consultation.  This analysis should be based upon detailed habitat mapping of the 
project site and the biological information found in the many available sources including those 
discussed above and the available literature.  It should also include information of the nature and 
scope of contamination and the potential for contaminant release and aquatic resource exposure.   
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Because the lack of appropriate and comprehensive analyses is so wide-ranging, we will not 
discuss each element individually.  We will highlight some of the activities with the most 
significant adverse effects that should be evaluated by the District and considerations to include 
in that evaluation.  In all cases, the direct and indirect physical, chemical, and biological 
alterations of the waters and substrate, and loss of, or injury to, benthic organisms, prey species 
and their habitat, and other ecosystem components, site-specific or habitat-wide impacts, 
including individual, cumulative, or synergistic consequences of actions should be 
comprehensively addressed.  Actions should be broken down into their components and 
subcomponents and related directly to the stressors generated from each, exposure of habitats 
and species to the stressors, and resulting responses, or effects (known as the stressor-exposure-
response framework).  From there, the effects to habitats and species should be identified, 
described, and analyzed in the context of short-, medium-, and long-term temporary and 
permanent/chronic impacts at the site, river, and regional level.  Analysis of individual, 
synergistic, and cumulative effects should also be undertaken.   
 
Habitat Loss and Conversion 
 
The placement of the proposed bulkhead waterward of the existing shoreline will result in the 
permanent loss of 5.5 acres of the Delaware River including shallow areas important for juvenile 
fishes and bait fishes.  This permanently filled area will no longer provide foraging, resting, 
migration, sheltering, spawning or any habitat for species and will add vertical wall structures 
into the aquatic environment that will permanently and completely disconnect the aquatic 
environment from any natural shoreline.  This will adversely impact system wide primary and 
secondary production and overall energy flow-food web support, nutrient cycling, and other 
ecosystem processes.  Additionally, the placement of the vertical man-made wall structures will 
lead to a cascade of permanent and chronic adverse impacts, including increased wave energy, 
scour, turbidity, and sedimentation, degradation and elimination of benthic habitat, decreased 
benthic faunal diversity, beach steepening, and others (USACE 1981; NOAA 2015; Gittman & 
Scyphers 2017; Dugan et al. 2018; and others).  We are also concerned that there is a lack of 
information on the exact location of the bulkhead in the documents provided to us and little or no 
data on the specific habitat and features in this area that will be permanently eliminated.  
Additionally, DSCP appears to be seeking authorization to fill this area with contaminated 
material removed from the proposed area to be dredged.   
 
The construction of the wharf structure and the associated piles and decking will also result in 
the permanent loss of 7.5 acres of aquatic habitat within the Delaware River.  The proposed 
wharf will be supported by 4,500, 20-inch diameter, concrete-filled steel pipe piles.  Due to the 
number and close placement of the pilings, we consider the wharf construction to be a loss of 
aquatic habitat.  As stated in 33 CFR § 232.3(c)(1) (Discharge requiring permits -Pilings):  
 

Placement of pilings in waters of the United States constitutes a discharge of fill material 
and requires a section 404 permit when such placement has or would have the effect of a 
discharge of fill material.  Examples of such activities that have the effect of a discharge 
of fill material include, but are not limited to, the following: Projects where the pilings 
are so closely spaced that sedimentation rates would be increased; projects in which the 
pilings themselves effectively would replace the bottom of a waterbody; projects 
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involving the placement of pilings that would reduce the reach or impair the flow or 
circulation of waters of the United States; and projects involving the placement of pilings 
which would result in the adverse alteration or elimination of aquatic functions. 

 
There are many studies that demonstrate that large pile supported structures degrade fish habitat.  
For example, studies on the effects of large pile-supported structures (Able et al. 1995) found 
that fishery habitat quality is poor under large pile-supported structures as compared to pile fields 
(piles with no deck or overwater component) and interpier areas.  Also, diversity, abundance and 
growth rates of juvenile fishes were lower under large pile-supported structures than in pile fields 
and interpier areas (Able et al. 1998, Duffy-Anderson and Able 1999).  It is likely that the 
adverse conditions begin at the point where the low light levels under the pier begin to impair the 
success of sight feeding fish including species such as yellow perch (Granqvist and Mattila 2004) 
and blueback herring (Janssen 1982 in Collette and Klein-MacPhee 2002).  In addition to 
severely decreased light penetration, the area under the pier may also be subjected to increased 
turbidity and reduced water circulation.  The decrease in water circulation can also adversely 
affect striped bass survival as strong current is needed to keep the eggs suspended in the water 
column and prevent them from being smothered by silt (Bigelow and Schroeder 1953).   

Shading from over-water structures, including the proposed wharf, will also adversely affect 
EFH, federally managed species, their prey, and other aquatic resources under our purview by 
degrading habitat quality in, and near, the shadow cast by the structure and by altering behavior 
and predator-prey interactions (Nightingale and Simenstad 2001; Hanson et al. 2003).  Under-
structure light levels can fall below the threshold for photosynthesis for many primary producers, 
adversely affecting photosynthetic organisms, habitat complexity, and overall net primary 
production, and for large projects, adversely impact secondary and tertiary production 
(Kenworthy and Haunert 1991; Haas et al. 2002; Struck et al. 2004).  In the aquatic environment, 
floating and emergent vegetation are adversely impacted by shading, as well as less conspicuous 
primary producers, such as benthic microalgae.  Benthic microalgae are an important trophic 
resource, and aid in the stabilization of sediments, controlling scour and resuspension of bottom 
sediments (Wolfstein and Stal 2002).  Furthermore, benthic microalgae are important 
components of nutrient cycling and exchange in the water column, and contribute significantly to 
the overall primary production of ecosystems (Stutes et al. 2006).  Communities in shaded areas 
are generally less productive than unshaded areas; light limitation is detrimental to benthic 
microalgae primary production, sediment primary production and metabolism (e.g., soil 
respiration) (Whitney and Darley 1983; Meyercordt and Meyer-Reil 1999; Stutes et al. 2006).  
Shading impacts are considered permanent due to the long-term placement of structures (Hanson 
et al. 2003; Struck et al. 2004; Johnson et al. 2008).   

Many aquatic species, primarily fish, rely on visual cues for spatial orientation, predator-prey 
interactions (e.g., prey capture and predator avoidance), migration, and other essential behaviors.  
Early life history stages of fish are primarily visual feeders that are highly susceptible to 
starvation - a primary cause of larval mortality in marine fish populations (May 1974; Hunter 
1976).  Juvenile and larval fish survival is likely a critical determining factor for recruitment, 
with survival linked to the ability to locate and capture prey, and to avoid predation (Seitz et al.  
2006).  The reduced-light conditions found under overwater structures limit the ability of fishes, 
especially juveniles and larvae, to perform these essential prey capture and predator avoidance 
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activities.  Total abundances of fish can be substantially reduced in areas shaded by piers 
(Southard et al. 2006; Able, Grothues & Kemp 2013; Munsch et al. 2017).  Overall, it appears 
that overwater structures that create dark environments can reduce localized habitat value by 
impairing visual tasks (e.g., feeding, predator vigilance) and reducing prey availability and 
habitat connectivity by constraining movements (Munsch et al. 2017).   

Reductions in sub- and intertidal benthic and primary productivity, may in turn adversely affect 
patterns of invertebrate abundance, diversity, and species composition (Nightingale and 
Simenstad 200l).  Structures that attenuate light may also adversely affect food webs by reducing 
micro- and macro-phyte growth, soil organic carbon and by altering the density, diversity, and 
composition of benthic invertebrates that are prey for numerous fishery species (Alexander and 
Robinson 2006; Whitcraft and Levin 2007).  Prey resource limitations affect movement patterns 
and the survival of many juvenile fish species (Seitz et al. 2006; Johnson et al. 2008).  The 
shadow cast by a structure may also increase predation on species by creating a light-dark 
interface that allows ambush predators to remain in darkened areas and wait for prey to swim by 
against a bright background, resulting in high contrast and high visibility (Helfman 1981).  Prey 
species moving around the structure may be unable to see predators in the dark area under the 
structure or have decreased predator reaction distances and times, thus making them more 
susceptible to predation (Helfman 1981; Bash et al. 2001).  Decreased predator avoidance (and 
increased mortality from predation) may be particularly important at the site of the proposed 
project for shad and river herring as the Northern snakehead (Channa argus), a sit-and-wait 
invasive piscivore, now occurs in Delaware River system (USGS Nonindigenous Aquatic 
Species clustered specimen observation records).  Northern snakeheads are voracious fish 
predators, representing a significant threat to shad and river herring through predation and to 
striped bass through competition for prey (Saylor et al. 2012; Philadelphia Water Department 
and DNREC personal communication 2019 and 2020).   

American shad and river herring appear to be particularly susceptible to the shadow cast by 
overwater structures (Moser and Terra 1999).  American shad tend to be diurnal in their 
migratory habits and tend to migrate primarily during the day, while falling back to lower‐
velocity zones at night; adults and juveniles use side-channel and shallower areas near shorelines 
at day and night (Fisher 1997; Haro and Kynard 1997; Theiss 1997; Sullivan 2004).  American 
shad are reluctant to immediately pass under darkened areas of channels, specifically under low 
bridges or strong shadows, or where there is a strong light transition (Haro and Castro-Santos 
2012).  American shad school as both juveniles and adults and have a low likelihood of 
separating from a school in order to pass a structure or its shadow (Larinier and Travade 2002).  
River herring require light to form schools and are most active during the day and have difficulty 
avoiding obstacles at night (Blaxter and Parrish 1965; Blaxter and Batty 1985).  Similarly, 
laboratory observations of alewives indicated that both juveniles and adults are most active 
during the day (Richkus and Winn 1979).  Moser and Terra (1999) performed a field study to 
investigate low light as an impediment to river herring migrations and found significantly higher 
numbers of herring passed through unshaded treatments, as compared to shaded treatments.  Fish 
often require visual cues for orientation and exhibit faster swimming speeds at increased light 
levels (Pavlov et al. 1972, Katz 1978).   
 
The proposed dredging will result in the permanent conversion of shallow water habitat in the 



 
 

24 
 

 

project area to deepwater habitat resulting in the loss of habitat for juvenile anadromous fish 
species.  As stated above, Boynton et al. (1981) reported that approximately five times as many 
juvenile striped bass were collected in the nearshore habitat of the Potomac River Estuary than in 
the deeper, offshore habitat, highlighting the importance of shallow nearshore habitat.  Other 
studies in other estuaries also support Boynton’s result including Chadwick (1964) and Setzler et 
al. (1980).  In addition, white perch are also ordinarily found in shallow water, usually not deeper 
than four meters (Beck 1995, Collette and Klein-MacPhee 2002.).  Dredging also removes 
benthic organisms that many species rely on for prey; frequent repeated maintenance dredging 
events will likely prevent recolonization of the benthos by invertebrates and reduce site-wide 
productivity (Van Dolah et al. 1984; Wilber and Clarke 2001; 2010). 
 
Turbidity and Sedimentation 
 
Anthropogenic-induced elevated levels of turbidity and sedimentation, above background (e.g., 
natural) levels can lead to various adverse impacts on fish and their habitats.  These increased 
levels can be caused by construction activities such as the dredging, pile driving, bulkhead 
installation, and filling proposed by DSPC, as well as the operation of the facility including 
vessel movements, changes in hydrodynamics due to the alteration of the river bottom from 
dredging, the pile installation and changes in shoreline alignment due to the bulkheading and fill 
in the river, as well as the operation of the anti-sedimentation fans.   
 
Increases in turbidity due to the suspension or resuspension of sediments into the water column 
during activities such as dredging can degrade water quality, lower dissolved oxygen levels, and 
potentially release chemical contaminants bound to the fine- grained sediments (Johnson et al.  
2008).  Suspended sediment can also mask pheromones used by migratory fishes to reach their 
spawning grounds and impede their migration and can smother immobile benthic organisms and 
demersal newly-settle juvenile fish (Auld and Schubel 1978; Breitburg 1988; Newcombe and 
MacDonald 1991; Burton 1993; Nelson and Wheeler 1997).  Additionally, other effects from 
suspended sediments may include (a) lethal and non-lethal damage to body tissues, (b) 
physiological effects including changes in stress hormones or respiration, or (c) changes in 
behavior, reduced predator avoidance, and others (Wilber and Clarke 2001; Kjelland et al.  
2015).  Increases in turbidity will also adversely affect the ability of some species, such as larval 
striped bass, to locate and capture prey and evade predation, leading to decreased survivorship 
(Fay et al. 1983 in Able and Fahay 1998).  Species with low foraging plasticity have been shown 
to experience high mortality compared with other species during acute elevated turbidity 
conditions (Sullivan and Watzin 2010).  Turbidity can also decrease photosynthesis and primary 
production, resulting in reduced oxygen levels.   
 
Elevated rates of sedimentation can lead to numerous negative effects to aquatic systems.  These 
can include loss of habitat heterogeneity and reduction in organic matter retention and stable 
substrate (Allan 2004).  Furthermore, the sedimentation (burying/covering) of individual 
organisms and habitats and changes in benthic environments via alteration to sediment quality, 
quantity, and changes in grain size can reduce species diversity and decrease overall ecosystem 
function (Thrush and Dayton 2002).  The smothering of benthic prey organisms and chronic 
elevated sedimentation can prevent recolonization, which reduces the quality of the habitat by 
making it unsuitable for foraging (Wilber and Clarke 2001).  Additionally, particle size is one of 
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the main drivers of benthic faunal biodiversity and community composition; therefore, changes 
to sediment composition from sedimentation will affect the benthic prey resources of various 
species, including NOAA-trust resources (Wood and Armitage 1997; Wilber and Clarke 2001). 
 
Limited discussions of turbidity and sedimentation are included in the document, but are 
generally discounted, though the justification for such discounting is absent.  Additionally, the 
statement in the EFH assessment that “shoaling fans do not increase turbidity, but allow 
sediment to stay suspended within the water column rather than settling on the river bottom,” is 
contradictory and misleading.  Based on the simple but widely accepted, U.S. Geological 
Survey1 definition, sediment suspended within the water column is a cause of turbidity.  If 
sediment fans prevent sediment from settling out, they will cause elevated levels of turbidity in 
and around the site of the proposed project. 
 
Noise 

Noise from the construction activities, such as wharf and bulkhead construction, may also result 
in adverse effects to various fish species.  Our concerns about noise effects come from an 
increased awareness that high-intensity sounds have the potential to adversely impact aquatic 
vertebrates (Fletcher and Busnel 1978; Kryter 1985; Popper 2003; Popper et al. 2004).  Effects 
may include (a) lethal and non-lethal damage to body tissues including hearing/sensory 
structures, (b) physiological effects including changes in stress hormones, hearing capabilities, or 
sensing and navigation abilities, or (c) changes in behavior (Popper et al. 2004).  More 
specifically, adverse non-lethal impacts of hearing loss in fish relate to reduced fitness through 
disrupted communication, reduced predation and feeding success, reduced prey detection, and/or 
inability to assess the environment or inability to move and migrate in desired or appropriate 
directions (Pooper et al. 2004).  Additionally, anthropogenically generated sound may also lead 
to the masking of other biologically relevant sounds species use to carry out essential life 
functions, which could combine with hearing loss and other impacts to have additive effects on 
species and populations (Popper et al. 2004). 
 
Impingment and Entrainment 

Dredging 

Impacts on benthic communities from dredging have been well-documented in numerous studies 
(e.g., Van Dolah et al. 1984; Clarke et al. 1993; Wilber and Clarke 2001; Wilber and Clarke 
2010).  However, dredging can also result in the impingement and entrainment of eggs, larvae 
and free swimming organisms, including diadromous fish, which can lead to injury and mortality 
(Thrush and Dayton 2002).  This direct impact may be significant for various life stages of 
certain species: impingement and entrainment risk is generally low for juvenile and adult fish 
and higher for eggs and larvae.  This pattern is not consistent in shellfish species such as crabs 
and shrimp, where all life stages are susceptible to impingement and entrainment; for example, 
                                                 
1 Turbidity is the measure of relative clarity of a liquid.  It is an optical characteristic of water and is a measurement 
of the amount of light that is scattered by material in the water when a light is shined through the water sample.  The 
higher the intensity of scattered light, the higher the turbidity.  Material that causes water to be turbid include clay, 
silt, very tiny inorganic and organic matter, algae, dissolved colored organic compounds, and plankton and other 
microscopic organisms. 
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egg-bearing female blue crabs are at high risk for impingement and entrainment when buried in 
sediments during winter months and are too lethargic to avoid dredges (Reine and Clarke 1998; 
Wilber and Clarke 2001; Thrush and Dayton 2002).  Impacts from impingement and entrainment 
to important prey species can reduce overall habitat quality by reducing availability of prey.  For 
example, sand shrimp (Crangon spp), one of the dominant species in DSPCs fisheries sampling, 
are important prey for many estuarine organisms, including various life stages of species found 
in the project area.  Armstrong et al. (1982) found sand shrimp were the most numerically 
abundant organism entrained by dredges during dredging studies in the Pacific Northwest.  This 
study estimated entrainment rates for sand shrimp as high as 3.4 shrimp per cubic yard of 
material, and based on an annual shrimp population of 80 million, estimated that total loss to the 
population through entrainment during the course of a “typical” dredging project could range 
from 960,000 to 5,200,000 individuals, or 1.2% to 6.5% (Armstrong et al. 1982).   

Shoaling Fans 

We also wish to highlight one element of the proposed project in particular because of the 
potential for wide-ranging, chronic effects.  Recognition and discussions of potential impacts 
associated with the shoaling fans is limited or has been discounted.  This lack of analysis is 
concerning because the use of such fans is rather limited across the United States, impacts are 
not fully described or understood on the individual, population, community, or ecosystem level, 
large numbers of fans in series such as those proposed here are rare or absent, and the potential 
for impacts to commercial, recreational, and ecologically important area could be profound and 
wide-ranging both individually and cumulatively. 
 
The shoaling fans are described in the documents provided and through SedCon Technology (fan 
manufacturer) website and technical documents as a system consisting of multiple water jets 
powered by hydraulic motors.  Water is taken in through an intake screen up in the water 
column, moved downward through the unit by a hydraulic driven impeller (less than 500 
revolutions per minute [rpm], but likely around 275 rpm), and discharged horizontally at the mud 
line.  The fans are reported to provide a 4-inch screen at the larger intake end and an open space 
of 1.5 ft. between the blades.  Capture velocities at the intake are reported by the manufacturer to 
be in the range of 2.5 ft./second at the screen and drop to about 0.5 ft./second approximately four 
ft. away.  The documents and website also report that studies have been done on the probability 
of fish impact and that a two-inch fish has a 20% probability of impact if it is drawn into the unit.  
The run-time for each unit during a specific tide is approximately 30 minutes, four times per day.  
The “effective sedimentation prevention distance” covered by each unit is anticipated to be 
approximately 160 ft. channel-ward from the breasting line of the berth.  Each fan would be 
secured by one 18-inch steel H Piling. 
 
The two primary stressors associated with the fans appear to be impingement/entrainment and 
near constant agitation dredging and resulting turbidity and sedimentation, both of which will 
reduce habitat quality and lead to physical/mechanical injury and mortality to aquatic organisms, 
including fish.  Included in the documents and manufacturer website are statements such as 
“most fish ...would easily be able to escape capture,” however, there are no discussions of 
various life stages or swimming abilities of organisms, such as eggs and larvae (planktonic 
stages).  Comprehensive analysis of the potential impacts of the shoaling fans should include 
examination of various egg types and the swimming capabilities (i.e., speeds) of various 
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swimming life stages of fish and shellfish species found in the system in the stressor-exposure-
response framework.  Variable swimming speeds, typically associated with distinct swimming 
behaviors, should be included in the analysis as well as discussions of rheotaxis, influence of 
tidal phase, and physiological limitations of sustained escape, especially in the context of the 
proposed multiple series of fans.  Analysis should include all species found in the area, as many 
species are important prey for federally managed species and diadromous fish.   
 
Furthermore, within the limited discussion of fan impacts in the documents provided to us 
appears to be a flawed assumption that avoiding a single fan intake equates to total escape and 
survival (i.e., low risk or no impact).  However, because the current project is proposing 
numerous fans in series, will drastically change the hydrology of the area through fill, pile 
placement, and dredging, and the presence of vessels will further change hydrology (while in-
port) while at the same time introducing impingement/entrainment risk via ballast water intakes, 
these assumptions are not representative of the conditions, and therefore the potential impacts, of 
the proposed project.  This should be addressed in all future analysis.  Additionally, day-night 
comparisons should also be included in any analysis, as swimming performance and increased 
susceptibility to impingement and entrainment differ among species during the day-night cycle.  
The large amount of literature related to hydraulic dredging and water intakes related to 
impingement/entrainment are an appropriate starting point for the shoaling fan analysis and 
could dovetail with the limited information that exists on the shoaling fans themselves.  
However, because of the unique nature of these fans proposed in this important area for 
numerous species such as striped bass, laboratory/tank/mesocosm and field-based studies (or 
monitoring results of other projects) should be undertaken/provided to fully analyze the potential 
impacts of these devices over the operational life of the Port.   
 
Ballast Water 

Container vessels mooring at the facility will require the intake and discharge of ballast water as 
containers are unloaded and loaded.  The intake of ballast water will entrain large numbers of 
fish eggs, larvae and other early life stages.  We are particularly concerned about the impacts to 
the early life stages of river herring, American shad and striped bass.  As discussed above, 
sampling done this year found young-of-year of all of these species within the proposed dredge 
footprint.  Ballast capacity can range from several cubic meters in sailing boats and fishing boats 
to hundreds of thousands of cubic meters in large cargo carriers.  Large tankers can carry in 
excess of 200,000 m3 of ballast with container vessels holding tens of thousands of cubic meters 
of ballast water (NAP 1996).  Ballasting intake rates can be as high as 15,000 to 20,000 m3/h 
(NAP 1996).  The project documents lack any mention of this significant effect on aquatic 
resources, nor is there any discussion of discharges into the Delaware River from the vessels 
mooring at the proposed facility.   

Impacts to Cherry Island Flats 

Though discussed in our scoping letter and mentioned in the EFH assessment, Cherry Island 
Flats, an important geomorphic feature within the Delaware River and adjacent to the site, is not 
identified on any plans or discussed in detail.  Additionally, potential impacts to the Flats are not 
analyzed in any substantive way.  The importance of this area has been discussed previously and 
is well-known; the Flats are a highly productive area for numerous species, including striped 
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bass, and is one of the most popular recreational fishing areas in the Delaware River.  Shortnose 
and Atlantic sturgeon have also been documented to use this area.  We are concerned about 
potential impacts to the structure and function of Cherry Island Flats, which is in close proximity 
to the project area.  The DSPC focuses all analysis of Cherry Island Flats on the total number of 
cubic yards of material to be dredged (as it relates to nearby projects), but does not address 
concerns over the proximity of the projects to the Flats.   
 
Furthermore, there is no discussion or analysis of the impact of dredging, shoaling fans, 
increased vessel traffic, changes in hydrology, or other project elements that may impact the 
structure and function of the Cherry Island Flats.  At present, it is unclear if biogeophysical 
processes that produce and maintain the Flats will persist following the large-scale alterations 
proposed here.  Discussion of potential impacts to the Flats from permanent changes is entirely 
absent and modeling of any changes to biogeophysical processes in and around that flats has not 
occurred.  We recommend this modeling and analysis be undertaken, and that a robust 
monitoring plan be developed for Cherry Island Flats for any proposed actions that may take 
place at the Edgemoor Site.  Long-term monitoring and adaptive management should be included 
as part of any monitoring plan.   
 
Cumulative Effects 
 
The EFH assessment and other application materials do not adequately evaluate the cumulative 
effects of the proposed project.  There is some mention of some projects proposed, underway, or 
completed within the Delaware River as part of the cumulative effects section of the various 
documents, but there does not appear to be any meaningful discussion.  For many of the projects, 
DSPC simply states that they “do not overlap” with the current proposed project.  However, 
cumulative impacts analyses are not restricted to spatial and temporal “overlap” of projects, as 
the DSPC documents suggest.  Several small, medium, and large past, present, and future actions 
have not been considered.  For example, large dredging (new and maintenance) and port projects 
are underway or have been proposed in the region such as those in/at the Navy Pier 4, Sunoco 
Refinery, Delaware City Refinery, Delaware River Federal Navigation Channel, Delaware River 
Partners Gibbstown Facilities, Salem [Nuclear] Power Plant, and several smaller port 
development projects are also proposed, underway, or completed in Philadelphia, Camden and 
Paulsboro areas.   
 
Also concerning is the lack of discussion or analyses of the Edgemoor (Edge Moor) Energy 
Center located along the same shoreline, less than one thousand meters, from the proposed 
project site.  Cumulatively, and in some cases such as the Hope Creek Wind Marshaling Port, 
these projects will have a substantial adverse effect on the aquatic environments of the Delaware 
River, Estuary, and Bay as well as NOAA-trust resources.  A full assessment of the cumulative 
effects of the proposed project should be undertaken that includes the consideration of the 
cumulative effects of all past, present, and reasonably foreseeable future actions on aquatic 
resources.  Some of the issues that should be addressed include the cumulative effects of the loss 
of aquatic water column/pelagic and benthic habitat on NOAA trust resources, loss of prey 
species, ballast water withdrawals, water discharges, vessel collisions and new dredging and 
future maintenance dredging needs. 
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Compensatory Mitigation 
 
The DSPC has stated that the proposed project has been designed to avoid and minimize adverse 
effects on the aquatic environment to the maximum extent practicable and because the proposed 
activities would not cause the loss of wetlands or other special aquatic sites, compensatory 
mitigation is not necessary.  We disagree with this conclusion.  The Final Rule on Compensatory 
Mitigation for the Losses of Aquatic Resources (33 CFR 325 and 332 and 40 CFR 230) published 
in the Federal Register on April 10, 2008, does not limit compensatory mitigation only to 
impacts to wetlands and special aquatic sites.  The rule refers to “waters of the United States.”  
As stated in Part 332.1 (a)(1) of the rule, “the purpose of this part is to establish standards and 
criteria for the use of all types of compensatory mitigation, including on-site and off-site 
permittee-responsible mitigation, mitigation banks, and in-lieu fee mitigation to offset 
unavoidable impacts to waters of the United States authorized through the issuance of DA 
permits pursuant to section 404 of the Clean Water Act (33 U.S.C. 1344) and/or sections 9 or 10 
of the Rivers and Harbors Act of 1899 (33 U.S.C. 401, 403).”  These standards do not only apply 
to wetlands and special aquatic sites.  They apply to all regulated waters of the U.S. including the 
Delaware River.  In addition, because compensatory mitigation is intended to offset unavoidable 
impacts, it must first be demonstrated that the less damaging alternatives are not practicable and 
the impacts are unavoidable. 
 
The Clean Water Act section 404(b)(1) guidelines outline the sequence to be followed prior to 
considering compensatory mitigation including the demonstration that potential impacts have 
been avoided and minimized to the maximum extent practicable.  Because the analysis of effects 
was based upon flawed and misleading data, it does not evaluate fully the direct, indirect, 
individual, or cumulative effects of the proposed actions.  Due to the lack of adequate purpose 
and need, robust alternatives analysis, and comprehensive analyses of the effects, it is not 
possible to evaluate the appropriateness of current avoidance and minimization measures.  As a 
result, we cannot agree that avoidance and minimization has taken place and the remaining 
impacts are unavoidable. 
 
Lastly, we have documented above that DSCP has not demonstrated that the project site lacks 
aquatic resources and habitat due to the omission of the extensive, existing fishery survey data 
available in and around the project site and the incorrect and misleading application of their own 
limited survey data.  The existing available information demonstrates the opposite, that the site is 
habitat for a wide variety of aquatic resources including those of national importance.   
Should this project move forward in the permitting process, compensatory mitigation for all 
unavoidable impacts to waters of the US should be provided.  Additionally, because of the 
potential for significant adverse impacts to important species such as striped bass, river herring, 
and American shad, mitigation for losses in recruitment and overall production should be 
required.  We recommend the District and DSPC engage with us and other federal agencies to 
discuss relevant mitigation.   
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EFH Conservation Recommendations 
 
The EFH assessment provided to us is based upon incomplete and flawed data and does not 
evaluate the adverse effects of the project on EFH.  As a result, it cannot be considered complete.  
Typically, in cases where the EFH assessment is not complete, we either withhold issuing EFH 
conservation recommendations until a complete assessment is provided, or we base our 
recommendations on the available information.  The following EFH conservation 
recommendation pursuant to section 305(b)(4)(A) of the MSA: 
 

● The construction of the proposed Edgemoor Port Facility should not be authorized unless, 
through the preparation of EIS or other publicly reviewed comprehensive NEPA 
document can demonstrate: 

o the justifiable project purpose and need, 
o that no alternate sites are available within the region,  
o that the impacts to aquatic resources have been avoided and minimized to the 

maximum extent practicable, and  
o that suitable compensatory mitigation can be provided that offsets fully all of the 

project's direct and indirect effects on aquatic resources and their habitats, 
including the effects on anadromous fishes and benthic and pelagic habitats. 

 
Please note that section 305(b)(4)(B) of the MSA requires you provide us with a detailed written 
response to our EFH conservation recommendations, including the measures you have adopted 
to avoid, mitigate, or offset the impact of the project on EFH.  In the case of a response that is 
inconsistent with NMFS' recommendations, section 305(b)(4)(B) of the MSA also indicates that 
you must explain your reasons for not following the recommendations.  Included in such 
reasoning would be the scientific justification for any disagreements with us over the anticipated 
effects of the proposed action and the measures needed to avoid, minimize, mitigate or offset 
such effect pursuant to 50 CFR 600.920(k). 
 
Please also note that a distinct and further EFH consultation must be reinitiated pursuant to 50 
CRF 600.920(j) if new information becomes available, or if the project is revised in such a 
manner that affects the basis for the above EFH conservation recommendations. 
 
Endangered Species Act 
 
Atlantic sturgeon and shortnose sturgeon are known to be present year-round within the reach of 
the Delaware River where the construction and operation of a new terminal will occur.  The river 
is also designated as critical habitat for the New York Bight distinct population segment of the 
Atlantic sturgeon.  The reach provides important habitat and environmental conditions for 
juvenile Atlantic sturgeon foraging and physiological development, especially as it relates to 
juveniles' oceanward migration.  Future vessels visiting the terminal will cross waters where 
federally listed sea turtles and whales as well as sturgeon may be present.  You have determined 
that the proposed project may affect all the above species and is likely to adversely affect the two 
listed sturgeon species.   
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Conclusion 
 
As currently proposed, this project will have a substantial and unacceptable impact on aquatic 
resources of national importance pursuant to Part IV, Paragraph 3(b) of the MOA due to the loss, 
alteration and degradation of important aquatic habitats in the Delaware River used by striped 
bass, American shad, alewife, blueback herring and other aquatic resources of national 
importance.  We also note that the project document provided to us lacks a clearly defined 
purpose and need, a full and complete evaluation of alternatives, and does not address fully the 
individual, cumulative, direct and indirect effects of the construction and operation of the 
proposed project.  Lastly, the lack of proposed compensatory mitigation is not only inadequate, 
but concerning for a project of this size and scale.  Consequently, we must recommend that the 
permit for this project be denied in accordance with the MOA between our agencies.  We also 
recommend that the District reach a finding of Significant Impact and develop an Environmental 
Impact Statement (EIS) for the project due to the significant impacts resulting from the 
construction and operation of the proposed project, and pursuant to the National Environmental 
Policy Act (NEPA). 
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